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PREFACE  TO  THIS  EDITION. 


"  To  those  students/*  wrote  Chancellor  Kent,*  "  who 
would  wish  to  study  Special  Pleading  thoroughly,  I 
would  recommend  Stephen's  Treatise  on  the  Princi- 
ples of  Pleading  as  being  the  best  book  that  was  ever 
written  in  explanation  of  the  science."  This  masterly 
Treatise  on  Pleading  is  divided  into  two  parts.  The 
first  part  is  an  elegant  summary  of  the  elements  of 
Practice.  The  second  part  contains,  in  the  language 
of  the  Author,  "an  entire,  though  general,  view  of 
the  whole  system  of  Pleading,  and  of  the  relations 
which  connect  its  diflferent  parts  with  each  other." 
Its  arrangement  is  perfect,  and  its  style  of  composi- 
tion lucid  and  terse. 

The  Author,  in  his  Preface  to  the  first  edition,  says 
that  the  object  of  his  work  is  "  to  develop  systemati- 
cally the  prindplea  of  the  science  of  Pleading,  or  m 
other  words,  to  explain  its  scope  and  tendency,  to 


*  4  Comm.  544,  note. 

(iii) 
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select  from  the  mass  of  its  various  rules" — in  hoc 
immenso  aliarum  super  alias  acervatarum  legum 
cumulo^ — ^^such  as  seem  to  be  of  a  primary  and 
fundamental  kind,  and  to  trace  the  connection  of 
these  rules,  and  show  their  bearing  as  part  of  a  gene- 
ral scheme  or  system/'  And  by  the  assent  of  the 
entire  Profession  he  executed  his  task  with  an  exqui- 
site and  unapproachable  felicity. 

It  may  be  observed,  that  notwithstanding  the  great 
changes  that  have  been  made  in  this  branch  of  the 
law,  scarcely  any  of  them  have  affected  the  theoby  of 
Pleading;  so  that  the  two  great  text-books,  Com3m'8 
Digest  and  Saunders'  Reports,'  are  as  useful  to  the 
pleader  to-day  as  when  they  were  written. 

We  should  not  omit  to  notice,  in  this  connection, 
the  discriminating  fidelity  with  which  the  Supreme 
Court  of  the  United  States  have  adhered  to  and  ad- 
ministered the  common  law  of  Special  Pleading.  ^'  This 
system,"  said  Mr.  Justice  Grier,  in  1857,  "matured 
by  the  wisdom  of  ages,  founded  on  principles  of  truth 

"  l4vy,  bk.  m.  ch.  38. 

'  <'  The  editions  of  Sannden'  Reports,"  wrote  Lord  Campbell,  "  by  the 
late  Sergeant  Williams,  and  by  the  present  most  learned  Judges,  Mr.  Justice 
Fatteson  and  Mr.  Justice  Vanghan  Williams,  illustrated  by  admirable  Notes, 
may  be  said  to  embody  the  whole  common  law  of  Engllmd^  scattered  about, 
I  must  confess,  rather  unmethodically."  The  last  London  edition  was  pub* 
lished  in  1845. 
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and  sound  reason,  has  been  ruthlessly  abolished  in 
many  of  our  States,  who  have  rashly  substituted  in 
its  place  the  suggestions  of  sciolists,  who  invent  new 
codes  and  systems  of  pleading  to  order.  But  this 
attempt  to  abolish  all  species,  and  establish  a  single 
genus,  is  found  tq  be  beyond  the  power  of  legislative 
omnipotence.  The  result  of  these  experiments,  so 
far  as  they  have  come  to  our  knowledge,  has  been  to 
destroy  the  certainty  and  simplicity  of  all  pleadings, 
and  introduce  on  the  record  an  endless  wrangle  in 
writin&c,  perplexing  to  the  Court,  delaying  and  im- 
peding  the  Smmiftraaon  of  ju,li«.-  A^d  m  1861 
the  same  learned  judge  remarked :  "  It  is  no  wrong 
or  hardship  to  suitors  who  come  to  the  courts  for  a 
remedy,  to  be  required  to  do  ijt  in  the  mode  established 
by  the  law.  State  legislatures  may  substitute,  by 
codes,  the  whims  of  sciolists  and  inventors  for  the 
experience  and  wisdom  of  ages;  but  the  success  of 
these  experiments  is  not  such  as  to  allure  the  Court 
to  follow  their  example."*  "Whoever  really  under- 
stands the  important  objects  of  Pleading,"  said  Lord 
Abinger,  "  will  always  appreciate  it  as  a  most  valuable 
mode  of  furthering  the  administration  of  justice, 
though  some  cases  are  calculated  to  create  in  the 
minds  of  persons  unacquainted  with  the  science  but 
a  mean  opinion  of  its  value."* 

1  McFanl  v.  lUunsey,  20  Howard,  525. 
>  Fami  v,  Tesson,  1  Black,  315. 
•  Fraser  v.  Welch,  8  M.  &  W.  634. 
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The  first  English  edition  was  published  in  1824; 
the  second  in  1827;  the  third  in  1835;  the  fourth 
in  1838 ;  the  fifth  in  1843 ;  and  the  sixth  and  last  in 
1860.  In  the  preparation  of  this,  free  use  has  been 
made  of  those  editions. 

The  revision  of  the  Notes  for  publication  has  been 
a  matter  of  selection  rather  than  of  accumulation 
The  Editor  has  cited  only  such  cases  as  seemed  neces- 
sary to  illustrate  and  support  the  text.  He  has  written 
Rule  X.,  p.  443. 

Boston,  February,  1867* 
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THE 


PEINCIPLES  OF  PLEADINa. 


&C.  &C.  &;C. 


THS 


PKmCIPLES  OF  PLEADING, 


&c.,  &c.,  &c. 


In  the  course  of  administering  justice  between  litigating 
parties,  there  are  two  successive  objects — to  ascertain  the 
subjects  for  decision,  and  to  decide.  It  is  eyident  that, 
towards  the  attainment  of  the  first  of  these  results^  there 
is,  in  a  general  point  of  view,  only  one  satisfactory  mode 
of  proceeding;  and  this  consists  in  making  each  of  the 
parties  state  his  own  case,  and  collecting  from  the  oppo- 
sition of  their  statements,  the  points  of  the  legal  contro- 
versy. Thus  far,  therefore,  the  course  of  every  system 
of  judicature  is  the  same.  It  is  common  to  them  all, 
to  require,  on  behalf  of  each  c6ntending  party,  before 
the  decision  of  the  cause,  a  statement  of  his  case.  But; 
from  this  point,  the  coincidence  naturally  ceases.  In 
the  style  of  the  contending  statements,  (called  in  forensic 
language,  tJie  pleadings^  the  principles  on  which  they 
are  framed,  the  manner  in  which  they  govern  or  affect 
the  subsequent  course  of  the  cause,  and  the  degree  of 
attention  paid  to  their  construction,  each  different 
code  of  law  exhibits  some  material  ^difference  of  [  *2  ] 
practice.    The    present    disquisition    relates    only 

(1) 


2  THS  FEINCIPLES  OF  PLEADING. 

to  that  peculiar  system  of  statement  established  in  the  com- 
mon law  of  England, 

This  system,  known  by  the  name  of  Pleading8,{a)  of 
remote  antiquity  in  its  origin,  has  been  gradually  moulded 
into  its  present  form,  by  the  wisdom  of  successive  ages. 
Its  great  and  extensive  importance  in  legal  practice,  has 
long  recommended  it  to  the  early  and  assiduous  attention 
of  every  professional  student.  Nor  is^this  its  only  claim 
to  notice;  for  when  properly  understood  and  appreciated, 
it  appears  to  be  an  instrument  so  well  adapted  to  the  ends 
of  distributive  justice,  so  simple  and  striking  in  its  fun- 
damental principles,  so  ingenious  and  elaborate  in  its 
details,  as  fairly  to  be  entitled  to  the  character  of  a  fine 
juridical  invention. 

It  is  proposed  in  this  work,  to  collect  and  arrange  the 
principal  rules  of  Pleading,  and  to  explain  their  scope  and 
tendency  as  parts  of  an  entire  system.  But,  for  the  sake  of 
greater  clearness  and  comprehensiveness  of  view,  it  will 
be  necessary,  first,  to  give  some  idea  of  the  general  form 
and  manner  of  pleading,  and  of  its  connection  with  other 
parts  of  the  suit.  The  following  chapter  shall,  therefore, 
be  devoted  to  a  summary  and  connected  account  of  the 
whole  proceedings  in  an  action,    * 

(a)  See  Appendix^  Kotb  (1). 


CHAPTER  I. 

OF  THB  PBOCEEDINQS  IN  AN  ACTION,  FBOIC  ITS  COMMENCE- 

MKNT  TO  ITS  TERMINATION. 

Actions  (a)  are  divided  into  real,  personal,  and  mixed.Ca) 
Beal  actions  are  those  brought  for  specific  recovery 
of  lands,  tenements,  or  hereditaments :  personal,  are  those 
brought  for  specific  recovery  of  goods  and  chattels — or  for 
damagea  or  other  redress,  for  breach  of  contract,  or  other 
injuries,  of  whatever  description,  the  specific  recovery  of 
lands,  tenements,  and  hereditaments,  only  excepted.  Mixed 
actions  are  such  as  appertain,  in  some  degree,  to  both  the 
former  classes,  and  therefore  are  properly  reducible  to 
neither  of  them ;  being  brought  both  for  specific  recovery 
of  lands,  tenements,  or  hereditaments,  and  for  damages  for 
injury  sustained  in  respect  of  such  property.[l]  But  the 
learning  which  relates  to  this  ancient  division  of  legal 
remedies,  has  now  lost  much  of  its  importance  in  conse- 
quence of  the  recent  statute  S  &  4  Will.  lY.  c.  27,  s.  86, 
by  which  provision  is  made  for  the  abolition, 
within  *a  short  prospective  period,  of  all  real  and  [  *4  ] 
mixed  actions,  except  four. 

(a)  The  most  uident  and  best  definition  of  an  action  is  that  of  the 
Mirror.  "  An  action  is  nothing  else  bat  the  demand  of  right."  Ch.  11.  §  1 , 
p.  59,  ed.  1768.  A  late  writer  defines  an  action  as  '*that  formal  coarse  of 
proceeding,  which  a  person  seeking  to  enforce  a  right,  is  by  law  bound  to 
adopt."    J.  W.  Smith,  <<  Action  at  Law,"  (7th  ed.)  41. 

(<a)  Bract.  101,  b;  Pleta,  lib.  i.  c.  1 ;  8  Bi:  Com.  117. 

[I]  Again  in  real  actions  there  is  a  dirision  between  those  foanded  on 
the  poateuion,  and  those  foanded  on  the  absolate  property  or  right.    Bract 
108,  ».    Stephen  H.  8, 1st  ed.  • 

(3) 
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There  are  three  Superior  Courts  (5)  of  the  common  law, 
in  each  of  which  actions  may  be  brought.    These  are  the 
King's  Bench,  the  Common  Pleas,  and  the  Exchequer — 
each  consisting,  at  present,  of  five  judges.    The  original 
distribution  of  business  among  them,  upon  their  first  estab- 
lishment, was  as  follows ;  the  cognizance  of  crime,  and  of 
such  matters  of  litigation  in  general,  as  directly  concerned 
the  crown  (those  relating  to  the  revenue  excepted),  was 
exclusively  appropriate  to  the  Court  of  King's  Bench; 
civil  suits  between  subject  and  subject,  (called  communia 
placita),  to  the  Common  Pleas;   and  matters  relating  to 
the  royal  revenue,  to  the  Exchequer.(c)    In  course  of  time, 
considerable  violations  of   this  arrangement  took    place, 
usurpation  on  the  province  of  the  Common  Pleas  being 
made  by  each  of  the  other  courts.    Of  these  changes  the 
general  result  is  as  follows.    The  King's  Bench  has  now 
jurisdiction  not  only  in  those  matters  which  belonged  to  it 
by  its  original  constitution,  but  in  all  personal  actions  what- 
ever.    The  case  is  the  same  with  the  Exchequer; 
[  *5  ]  but  both  these  courts  are  still  excluded*  from  the 
cognizance    of   actions   real   and    mixecL{d)    The 
Common  Pleas  retains  its  original  province,  and  therefore 
entertains  all  actions  whatever  between  subject  and  subject, 
whether  of  the  real,  mixed,  or  personal  class. 

Anciently  it  was  essential  to  the  due  institution  of  all 
actions  in  the  Superior  Courts,  that  they  should  commence 
hy  original  tvrit;{e)  in  the  case  of  real  and  mixed  actions 


(6)  This  term  ia  here  used  to  express  the  courts  of  general,  as  opposed 
to  those  of  local  or  pectdiar  jorisdictioii.  Bat  there  is  another  sense  of  the 
term,  which  includes  certain  other  courts  besides  those  mentioned  in  the 
text.    See  Peacock  v.  Bell,  1  Saund.  78. 

(c)  Introd.  to  Sellon's  Pract.  sect.  xxir. ;  8  Bl.  Com.  44. 

Id)  Hale's  Dist.  of  the  K.  B.  and  C.  P.  (in  Harg.  Law  Tracts)  ch.  It. 
With  respect  howeyer  to  the  E.  B.  this  author  excepts  Ejectio  JirnuBf  and 
two  other  mixed  actions.  And  a  quare  impedit  at  suit  of  the  king  may  be 
either  in  the  C.  P.  or  K.  B.     1  Arch  435  ;  F.  N.  B.  32,  £. 

(e)  Non  potest  quis  sine  Brevi  agere.  Bract.  418  b  ;  Gilb.  Hist.  C.  P.  S ; 
8  Bl.  Com.  278.  * 
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this  is  still  necessary.  But  in  personal  actions  the  use  of 
original  writs  is  abolished  by  the  recent  statute  2  Will.  IV. 
c.  89.[2] 

The  original  writ  (breve  originale)  is  a  mandatory  letter 
issuing  out  of  the  Court  of  Chancery,  under  the  great  seal, 
and  in  the  King's  name,  directed  to  the  Sheriff  of  the 
county  where  the  injury  is  alleged  to  have  been  com- 
mitted,(/)  containing  a  summary  statement  of  the  cause  of 
complaint,  and  requiring  him  to  command  the  de- 
fendant(^)  to  satisfy  the  claim ;  and  on  his  ^failure  [  *6  ] 
to  comply,  then  to  summon  him  to  appear  in  one 
of  the  superior  courts  of  common  law,  there  to  account  for 
his  non-compliance.  In  some  oases,  however,  it  omits  the 
former  alternative,  and  requires  the  sheriff  simply  to  enforce 
the  appearance.  [3] 

(/)  An  original  writ  cannot  be  issued  into  a  county  palattM.  For  the 
mode  of  practice  porsned  to  obviate  this  difficoltj  see  1  Tidd^s  Prac.  p. 
100,  8th  edit. 

ig)  It  may  be  observed  here,  that  in  a  pergontU  action,  the  parties  are 
called  plaintiff  and  defendant ;  in  a  real  action,  more  properlj  demandant 
and  tenant.  The  former  terms,  however,  are  applicable  in  actions  of  every 
description,  and  are  those  commonly  employed  when  a  snit  is  mentioned 
generaUy,  without  reference  to  its  peculiar  nature. 

[8]  Formerly  an  action  was  commenced  in  the  King's  Bench  or  Common 
Pleas»  either  by  original  writ  or  by  bill;  in  the  Exchequer,  by  &t7/  only. 
Of  these  methods  of  proceeding,  the  former  was  the  regular  and  ancient 
one ;  and  the  latter  was  in  the  nature  of  an  exception  to  it.  The  proceed- 
ing by  tniginal  writ  consequently  claimed  the  first  notice  of  the  author  in. 
his  editions  prior  to  the  late  statutory  changes  in  England.  The  view  of 
proceeding  by  biU  is  wholly  omitted  in  his  two  last  editions. 

[3j  One  object  of  the  original  writ,  therefore,  was  to  compel  the  appear-. 
oMce  of  the  defendant  in  court ;  but  it  was  also  necessary,  as  authority  for 
the  institution  of  the  suit ;  for  It  was  a  principle  (subject  only  to  the  exccp-- 
CiOD  introduced  by  the  practice  of  proceeding  by  bill),  that  no  action  can 
be  maintained  in  any  Superior  Court,  without  the  sanction  of  the  king's 
original  writ;  the  effect  of  which  was  to  give  cognizance  of  the  cause  to. 
the  court  in  which  it  directed  the  defendant  to  appear.*    To  sue  out  an, 

*  Non  potest  quis  sine  Brevi  agere.  Bract.  413.  6  Gilb.  Hist.  C.  P.  2^ 
3  Bl.  Com.  273.    Stephen  PI.  6,.  1st  ed. 
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The  original  writs  differ  from  each  other  in  their  tenor 
according  to  the  nature  of  the  plaintiff's  complaint,  and 
are  conceived  in  fixed  and  certain  forms.    Many  of  these 
forms  are  of  a  remote  and  undefined  antiquity,  but  others 
are  of  later  origin,  and  their  history  is  as  follows.    The 
most  ancient  writs   had  provided   for  the  most  obvious 
kinds  of  wrong ;  but  in  the  progress  of  society,  cases  of  in- 
jury arose,  new  in  their  circumstances,  so  as  not  to  be 
reached  by  any  of  the  writs  then  known  in  practice ;  and 
it  seems  that  either   the  clerks  of  the  Chancery  (whose 
duty  it  was  to  prepare  the  original  writ  for  the  suitor) 
had  no  authority  to  devise  new  forms  to  meet  the  exi- 
gency of  such  new  cases,  or  their  authority  was  doubtful, 
or  they  were  remiss  in  its  exercise.(A)    Therefore  by  the 
statute  of  Westminster  2, 13  Ed.  I.  c.  24,  it  was  provided, 
"  That  as  often  as  it  shall  happen  in  the  Chancery 
[  *7  ]   that  in  one  *case  a  writ  is  found,  and  in  a  like  case 
(in  consimili  casu)  falling  under  the  same  right, 
and  requiring  like  remedy,  no  writ  is  to  be  found,  the  clerks 
of  the  Chancery  shall  agree  in  making  a  writ,  or  adjourn 
the  complaint  till  the  next  parliament,  and  write  the  cases 
m  which  they  cannot  agree,  and  refer  them  to  the  nexi 
parliament,"  &c.    This  statute,  it  will  be  observed,  while 
it  gives  to  the  officers  of  the  Chancery  the  power  of  fram- 
ing new  writs  in  consimili  casu  with  those  that  formerly 
existed,  and  enjoins  the  exercise  of  that  power,  does  not 
give  or  recognize  any  right  to  frame  such  instruments  for 
cases  entirely  new.    It  seems,  therefore,  that  for  any  case  of 
that  description  no  writ  could  be  lawfully  issued,  except  by 
authority  of  parliament.     But,  on  the  other  hand,  new 
writs  were  copiously  produced,(t)  according  to  the  principle 

(A)  Vide  2  Reeyes,  203 ;  8  Bl.  Com.  50 ;  8  Bep.  48,  49. 
(0  3  Bl.  Com.  51 ;  3  Woodd.  168 ;  4  Beeves,  430. 

original  writ,  was,  conseqnentljrt  the  first  step  taken  in  the  suit.  It  was 
the  business  of  the  plaintiff  to  sne  it  ont,  and  he  obtained  it,  as  a  matter 
of  coarse,  upon  payment  however  to  the  king  of  a^ne  proportionate  to  tha 
amoont  of  the  demand  in  the  action. 
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sanctioned  by  this  act,  i.  e.  in  consimili  casu,  or  upon  the 
analogy  of  actions  previously  existing;  and  other  writs  also 
being  added  from  time  to  time  by  express  authority  of  the 
legislature,  large  accessions  were  thus,  on  the  whole,  made 
to  the  ancient  stock  of  brevia  originalia. 

All  forms  of  writs  once  issued^  were  entered  from  time  to 
time,  and  preserved  in  the  Court  of  Chancery,  in 
a  book  called  The  Begister  of  Wr%t8{k)  *which  in  [  *8  ] 
the  reign  of  Hen.  YIII.  was  first  committed  to 
print  and  published.(0  This  book  is  still  in  authority,  as 
containing,  in  general,  an  accurate  transcript  of  the  forms 
of  all  original  writs  as  then  framed.  It  see^qua,  however, 
that  a  variation  from  the  Begister,  is  not  conclusive  against 
the  propriety  of  a  form,  if  other  sufficient  authority  can  be 
adduced  to  prove  its  correctness.(m) 

An  original  writ  (as  already  stated)  was  formerly  essen- 
tial  in  every  case  to  the  due  institution  of  the  suit.(n) 
These  instruments  have  consequently  had  the  effect  of 
limiting  and  defining  the  right  of  action  itself;  and  no 
cases  are  even  now  considered  as  within  the  scope  of  judi- 
cial remedy,  in  the  English  law,  but  those  to  which  some 
known  original  writ  (when  these  instruments  were  in 
universal  use)  would  have  applied,  or  for  which  some  new 
original  writ,  framed  on  the  analogy  of  those  already 
existing,  might,  under  the  provisiona  of  the  Statute  of 
Westminster  2,  have  been  lawfully  devised.  The  enumer- 
ation of  writs,  and  that  of  actions,  have  become,  in  this 
manner,  identical.(o) 

*The  law  of  actions^  comprising  their  more  par- 
ticular   divisions,(p)   and   the    rules    as    to   their  [  *9  ] 
respective  competency  in  different  cases,  the  pro* 

(Jk)  8  Bl.  183,  426 ;  GUb.  Hist.  C.  P.  i. 

(/)  4  Reeres  426,  432. 

(m)  Bac.  Ab.  Abatement,  H. ;  4  Reeves,  482. 

(n)  Snpra,  5. 

(o)  See  Appendix,  Notb  (2). 

(/»)  Bee  a  Table  of  Actions,  Com.  Dig.  Actions,  D.  2. 
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per  parties  to  the  suit,  and  the  power  of  joining  different 
claims  or  demands,  in  the  same  suit,  is  a  subject  which  it  is 
not  necessary  here  to  discuss,  the  object  of  this  work  being 
only  to  treat  of  those  general  and  fundamental  rules  of 
pleading,  which  are  applicable  to  all  actions  without  dis- 
tinction. In  order,  however,  to  the  subsequent  illustration 
of  these  rules,  it  will  be  proper  to  present  the  reader  with 
some  general  account  of  each  form  of  action. 

The  real  and  mixed  actions  which  are  still  in  force,  (being 
excepted  from  the  general  abolition  of  these  forms  of 
remedy  by  the  statute  3  4  4  Will.  IV.  c.  ?.7,)  are  the  four 

following — ^WBIT  OF  BIGHT  OF  DOWEB,  DOWEB,  QUABE  IM- 
PEDIT,  and  EJECTHENT.(9)  [4] 

In  these  actions  (as  already  observed)  the  suit  must  still 
be  commenced  (according  to  the  ancient  practice)  by  origi* 
nal  writ 

The  action  called  a  wbit  of  bight  of  doweb  applies  to 

iq)  See  Appendix,  Notb  (3). 

[4]  The  nal  and  mixed  actions  which,  in  modem  times,  hare  perhaps 
come  most  freqnentlj  into  use,  are  those  of  a  wut  or  rioht,  fosmbdok, 
DOWEB,  and  quabb  impbdit. 

Thb  wbit  of  bioht  is  the  remedj  appropriate  to  the  case  where  a  party 
claims  the  specific  recorerj  of  corporeal  hereditaments  in  fee-simple; 
foanding  his  title  on  the  right  of  property,  or  mere  right,  arising  either 
from  his  own  seisin,  or  the  seisin  of  his  ancestor  or  predecessor.  Its  form  is 
as  follows  :«• 

WBIT  OF  BIOHT. 

George  the  Fourth,  hj  the  grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  King,  Defender  of  the  Faith,  and  so  forth,  to  the 
Sheriff  of  ,  greeting.     Conunand  0.  D.,  that  justly  and  without 

delay  ho  render  nnto  A.  B.  four  messuages,  four  gardens,  and  four  acres 
of  land,  with  the  appurtenances,  in  the  parish  of  ^-^^  in  the  county  of 
^—  which  he  claims  to  be  his  right  and  inheritance,  and  whereof  he 
, complains  that  the  aforesaid  C.  D.  unjustly  deforces  him.  And  unless  he 
shall  so  do,  and  if  the  said  A.  B.  shall  give  you  security  of  prosecuting 
his  claim,  then  summon  by  good  summoners,  the  said  C.  D.,  that  he  be 
before  our  justices  at  Westminster,  in  eight  days  of  Saint  Hilary,  to  show 
wherefore  he  hath  not  done  it ;  and  haye  you  tiiere  the  summoners  and  this 
writ. — Stephen  Fl.  9,  1st  ed. 
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the  particular  case  where  a  widow  claims  the  specific  re- 
covery of  the  residue  of  her  dower,  piart  of  it 
having  been  already  received  by  *her  from  the  [  *10  ] 
teDant  himself,  consisting  of  land  situate  in  the 
same  town,  &c.,  in  which  she  claims  the  re8idue.(r)  It  is 
so  unasual  a  form  of  action  that  it  is  not  worth  while  to 
insert  here  the  form  of  the  writ. 

The  AonoN  op  dowbb  (or  dowkb  undb  nihil  habet) 
lies  for  a  widow  claiming  the  specific  recovery  of  her  dower, 
no  part  of  it  having  been  yet  assigned  to  her.(«) 

The  form  of  the  original  writ  is  as  follows : — 

WRIT  OF  DOWER. 

William  the  Fourth,  fto.»  to  the  Sheriff  of ,  greeting.  Com- 
mand C.  D.  that  justly  and  without  delay  he  render  to  A.  B.,  widow, 
who  was  the  wife  of  E.  B.,  now  deceased,  the  reasonable  dower  which 
falleth  to  her  of  the  freehold,  which  was  of  the  said  £.  B.,  her  late 

haflband,  in  the  parish  of ,  whereof  she  hath  nothing,  as  she 

sajs,  and  whereof  she  complains  that  the  said  0.  D.  deforces  her.  And 
onless  he  shall  do  so,  and  if  the  sud  A.  B.  shall  give  you  security  of 
prosecuting  her  claim,  then  summon  by  good  summoners  the  said  CD., 
that  he  be  before  our  justices  of  the  Bench  at  Westminster,  on  Tuesday, 

the day  of  — ^  next,  to  show  wherefore  he  hath  not  done  it ; 

and  have  you  there  the  summoners  and  this  writ.    Witness  ourself,  at 

Westminster,  the  day  of  ■,  in  the  year  of  our 

reign.(0 

The  AcnoN  of  quark  imfedit  is  the  remedy  by 
which,  where  the  right  of  party  to  a  benefice  *is   [  *11  ] 
obstructed,  he  recovers  the  presentation ;  and  is 
the  form  of  action  now  constantly  adopted  to  try  a  disputed 
title  to  an  advow8on.(t£) 

The  form  of  the  original  writ  is  as  follows : — 

WRIT  OF  QUARE  IMPEDIT. 

William  the  Fourth,  &c.,  to  the  Sheriff  of ,  greeting.    Com? 

mand  T.,  Bishop  of ,  and  C.  D.,  Esquire,  and  £.  F.,  clerk,  that 

(r)  Glan.  lib.  yI.  c.  4,  5  ;  Booth,  166.  (<)  Ibid. 

(0  3  ChittjT,  593,  Ut  edit. ;  Booth,  166  ;  Glan.  lib.  ri.  c.  15. 
(«)  Booth,  223 ;  1  Arch.  434. 
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justly  and  without  delay  they  permit  A.  B.,  widow,  to  present  a  fit  per- 
son to  the  church  of ,  which  is  vacant,  and  helongs  to  her  presen- 
tation, as  she  saith,  and  whereof  she  complaineth  that  the  said  bishop, 
and  0.  D.  and  E.  F.  unjustly  hinder  her.  And  unless  they  shall  do  so, 
and  if  the  sud  A.  B.  shall  giye  you  security  of  prosecuting  her  suit, 
then  summon  by  good  summoners  the  said  bishop,  and  G.  D.  and  E. 
F.,  that  they  be  before  our  justices  at  Westminster,  on  Tuesday,  the 

day  of next,  to  show  wherefore  they  will  not  do  it  j  and 

have  you  there  the  summoners  and  this  writ.  Witness  ourself,  at 
Westminster,  the  —  day  of  — — ,  in  the year  of  our  reign,  (v) 

There  are  some  peculiarities  attached  to  the  AcnoN*  OF 
SJECTHENT  which  require  explanation.  As  a  remedy  for 
recovery  of  land  its  history  is  as  follows.  At  a  very  early 
period,  that  is,  soon  after  the  reign  of  Ed.  III.(a;)  real  and 
mixed  actions  began  gradually  to  fall  into  neglect,  in  con- 
sequence of  their  being  more  dilatory  and  intricate  in  their 

forms  of  proceeding  than  personal  ^actions,  and 
[  *12  ]   of  their  being  cognizable  only  in  the  Court  of 

Common  Pleas.  In  lieu  of  them,  recourse  was 
had  to  certain  personal  actions,  which,  though  they  did  not 
daim  the  specific  recovery  of  land  (like  those  of  the  real 
and  mixed  classes),  were  yet  attended  with  incidents  that 
indirectly  produced  that  benefit.  Of  these,  the  principal) 
and  that  which  is  alone  retained  in  modern  practice,  was 
the  action  of  gectment — (ejectio  firmsB,) — in  which  damages 
were  claimed  by  a  tenant  for  a  term  of  years,  complaining 
of  forcible  ejection  or  ouster  from  the  land  demi8ed.(z) 
In  favor  of  this  mode  of  remedy,  the  courts  determined 
that  the  plaintiff  was  entitled,  not  only  to  recover  the 
damages  claimed  by  the  action,  but  should  also,  by  way  of 

(v)  Booth,  225  ;  8  Chitty,  583,  Ist  edit. ;  1  Arch.  435.  . 

(x)  See  Hale's  Hist,  of  Com.  Law,  176. 

(jf)  It  was,  however,  not  the  only  one.  The  action  of  forcible  entry  ^  giren 
hj  the  statate  8  Hen.  VI.,  had  heen  applied  to  this  purpose  before  the 
recorerj  of  possession  by  ejectment  came  into  practice.  Hale's  Hist.  Com. 
Law,  176. 

(«)  This  action  is  said  by  Mr.  Sergeant  Adams,  to  have  been  inrented  in 
the  reign  of  Ed.  II.,  or  in  the  early  part  of  that  of  Ed.  HI.  Adams  on 
Ejectment,  ch.  i.  p.  7. 
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collateral  and  additional  relief,  recover  poBseasion  of  the 
land  itself  for  the  term  of  years  of  which  he  had  been 
oa9ted.(a) 

In  consequence  of  the  establishment  of  this  doctrine, 
which  gave  an  ejectment  an  effect  similar  to  that 
of  a  real  or  mixed  action,  claimants  of  *land  [  '^'IS  ]* 
were  led  to  have  recourse  to  it,  in  lieu  of  those 
inconvenient  ^remedies.  Begularly,  indeed,  none  could 
resort  to  this  form  of  suit  but  those  who  had  sustained 
ouster  from  a  term  of  years,  such  being  the  shape  of  the 
complaint;  but  it  was  rendered  much  more  extensive  in 
its  application,  by  the  invention  of  a  fictitious  system  of 
proceeding,  which  enabled  claimants  of  land,  in  almost 
every  instance,  upon  whatever  title  they  relied  (whether 
term  of  years  or  freehold),  to  bring  their  cases  ostensibly 
within  the  scope  of  this  remedy.  This  fictitious  method, 
being  fkvored  and  protected  by  the  courts,  passed  into 
regular  practice;  and  the  consequence  is,  that  ejectment 
has  long  been  the  usual  remedy  for  the  specific  recovery 
of  real  property.  Whenever  the  case  is  such  that  the 
claimant  has  in  him  the  right  of  entry,  the  fiction  on  which 
an  ejectment  rests  is  held  to  be  allow^bla  And  as  in  every 
case  of  lawful  claim  to  land,  there  is  now  a  right  of  entry, 
unless  the  circumstances  are  such  that  an  action  of  writ  of 
right  of  dower,  dower,  or  quare  impedit  is  applicable,  it 
foUowa  that  under  all  other  circumstances  an  action  of 
ejectment  may  be  brought;  and  wherever  it  may  be 
brought,  it  forms  (since  the  late  abolition  of  real  and 
mixed  actions  in  general)  the  only  remedy. 

As  in  practice  the  original  writ  is  never  in  fact 
sued  out  in  an  action  of  ejectment,  (through  its  *ex-   [  *14  ] 
istence  is  supposed,)  it  would  be  useless  to  insert 
here  the  form  of  that  instrument.    And  any  further  explana 
tion  of  the  nature  of  this  action,  and  the  fiction  on  which  it 

(ci)  Thit  is  said  to  hare  been  determined  at  lome  time  between  1455  and 
1499.  See  Adams  on  Ejectment,  ch.  i.  p.  9.  Hale  says  it  was  not  till  the 
and  of  the  reign  of  £dw.  IV.    Hist.  Com.  Law,  175. 
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rests,  is  postponed  until  the  subject  of  the  declaration  comes 
to  be  considered. 

Of  personal  actions,  the  most  common  are  the  following 

— DEBT,   COVENANT,    DETINUE,   TBESPASS,  TRESPASS  ON  THE 

CASE,  and  RSPLEyiN.(l) 

It  is  provided  by  the  statute  2  Will.  IV.  c.  89,  that  per- 
sonal actions  in  the  superior  courts  shall  be  commenced  bj 
writ  of  summons,  or  writ  of  capias,  in  such  forms  as  are 
given  by  the  act — by  summons  where  the  defendant  is  not 
to  be  arrested — ^by  capias  where  he  is.(i) 

The  AcnoN  of  debt  lies  where  a  party  claims  the  re- 
covery of  a  debt,  i.  e.  a  liquidated  or  certain  sum  of  money 

alleged  to  be  due  to  him.(c) 
[  *15  ]       *The  form  of  Summons  in  Debt  is  as  follows : — 


Willi  AX  the  Fourth,  &o.,  to  C.  D.  of,  &c.,  in  the  ooanty  of  ■ 

greeting.  We  command  you  [or  as  before  or  often,  we  have  com- 
manded you]  that  within  eight  days  after  the  eeryice  of  this  writ  on 
yon,  inclusive  of  the  day  of  such  service,  you  do  cause  an  appearance 
to  be  entered  for  you  in  our  Court  of  -*— ,  in  an  action  of  debt  at  the 
suit  of  A.  B.  And  take  notice  that  in  default  of  your  so  doing,  the 
said  A.  B.  may  cause  an  appearance  to  be  entered  for  yon,  and  proceed 

therein  to  judgment  and  execution.    Witness ,  at  Westminster, 

the day  of *—, 

The  form  of  Capias  in  Debt  is  as  follows : — 

William  the  Fourth,  &c.,  to  the  Sheriff  of greeting.  We  com- 
mand you  [or  as  before  or  often,  we  have  commanded  you]  that  yoa 
omit  not  by  reason  of  any  liberty  in  your  bailiwick,  but  that  you  enter 

(6)  The  act  also  provides  a  third  form  for  commencing  a  suit,  vis.  by 

writ  of  detainer ;  but  as  this  is  applicable  only  to  the  particular  case  where 

the  plaintiff  wishes  to  detimi    in  cnstody,    at  his  own  suit,   a  defendant 

already   imprisoned  under  another  process,  it  may  properly  be  considered 

as  a  mere  exception  from  the  general  coarse  of  proceeding  described  in  the 

text. 

(e)  This  is  debt  in  the  debet^  which  is  the  principal  and  only  common 

form.    There  is  another  species  mentioned  in  the  books,  called  debt  in  the 

detinetf  which  lies  for  the  specific  recovery  of  goods,  under  a  contract  to 

deliver  them.     1  Chitty,  101,  Ist  edit. 

(1)  See  Second  Appendix,  n.  (1). 
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the  eame,  and  take  C.  D.  of ,  if  he  shall  be  found  in  jour  baili- 
wick, and  him  safely  keep  until  he  shall  have  given  you  bail,  or  made 
deposit  with  you,  according  to  law,  in  an  action  of  debt  at  the  suit  of 
A.  B.,  or  until  the  said  C.  D.  shall  by  other  lawful  means  be  discharged 
from  your  custody.  And  we  do  further  command  you,  that  on  execu- 
tion hereof  you  do  deliver  a  copy  hereof  to  the  said  C.  D.  And  we 
hereby  require  the  said  C.  D.  to  take  notice  that  within  eight  days  after 
execution  hereof  on  him,  inclusive  of  the  day  of  such  execution,  he 

should  cause  special  bail  to  be  put  in  for  him  in  our  Court  of ,  to 

the  said  action,  and  that  in  default  of  his  so  doing,  such  proceedings 
may  be  had  and  taken  as  mentioned  in  the  warning  hereunder  written, 
or  indorsed  hereon.  And  we  do  further  command  you,  the  said  sher- 
iff, that  immediately  after  the  execution  hereof,  you  do  return  this  writ 
to  our  said  court,  together  with  the  manner  in  which  you  shall  have  ex- 
ecuted the  same,  and  the  day  of  *the  execution  hereof;  or 
that  if  the  same  shall  remain  unexecuted,  then  that  you  do  [  *16  ] 
so  return  the  same  at  the  expiration  of  four  calendar  months 
from  the  date  hereof,  or  sooner,  if  you  shall  be  thereto  required  by  order 
of  the  said  court,  or  of  any  judge  thereof.  Witness ,  at  West- 
minster, the day  of --.(d) 

The  ACTION'  OP  COVENANT  lies  where  a  party  claims  dam- 
ages for  a  breach  of  covenant,  i.  e.  of  a  promise  under  seal. 

The  form  of  the  Summons  and  Capias  is  similar  to  that 
in  Debt  (the  name  of  the  action  only  exqepted.) 

The  AonoN  of  detinue  lies  where  a  party  claims  the 
specific  recovery  of  goods  and  chattels  (^d)  or  deeds  and 
writings,  detained  from  him.  This  remedy  is  in  somewhat 
less  frequent  use  than  any  of  the  other  personal  actions 
above  enumerated.  The  form  of  the  Summons  and  Capias 
is  similar  to  that  in  Debt  (the  name  of  the  action  only  ex- 
cepted.) 

(d)  There  are  subjoined,  both  to  the  summons  and  the  capias,  certain 
memoranda ;  and  to  the  capias,  what  is  called  a  warning  to  the  defendant. 
The  object  of  these  additions  is  to  give  further  information  to  the  defend- 
ant of  the  nature  of  the  proceeding  against  him,  and  to  instruct  him  as 
to  the  course  which  he  ought  to  take.  It  has  been  thought  sufficient  for 
the  purpose  at  present  in  view,  to  call  the  ntader's  attention  only  to  the 
Issgnago  of  the  writ  itself;  and  these  additions  hare  therefore  been 
omitted. 

(V)  And  specific  moneys.    Gay  v.  Mathews,  9  Jurist,  N.  S.  716. 
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The  ACTION  OF  TRESPASS  lies  where  a  party  claims  dam- 
ages for  a  trespass  committed  against  him.  *A 
[  *17  ]  trespass  is  an  injury  committed  with  violence, 
and  this  violence  may  be  either  actual  or  implied; 
and  the  law  will  imply  violence,  though  none  is  actually 
used,  where  the  injury  is  of  a  direct  and  immediate  kind, 
and  committed  on  the  person,  or  tangible  and  corporeal  pro- 
perty, of  the  plaintiff.  Of  actual  violence,  an  assault  and 
battery  is  an  instance;  of  implied,  a  peaceable  but  wrongful 
entry  upon  the  plaintiff's  land.  The  form  of  the  Summons 
and  Capias  is  similar  to  that  in  Debt  (the  name  of  the  action 
only  excepted.) 

The  ACTION  OF  TRESPASS  UPON  THB  CASE  lies  where  a 
party  sues  for  damages  for  any  wrong  or  cause  of  complaint 
to  which  covenant  or  trespass  will  not  apply .(e)    This  action 

(e)  It  is  not  easy  to  giye  a  short  and  safficiently  comprehensiye- defini- 
tion of  the  scope  of  this  action.  A  definitioni  somewhat  similar,  is  giycn 
in  3  Woodd.  167.  "  The  line  drawn  hy  the  law  hetween  actions  on  the 
case  and  actions  of  trespass/'  said  Lord  Chief  Justice  De  Grey,  in  the  lead- 
ing case  of  Scott  v.  Shepherd,  <*  is  very  nice  and  delicate."  2  W.  Bl.  898 ; 
Smith's  Leading  Cases,  I.  405,  5th  London  ed.  And  although  statutes  have 
been  passed,  both  in  England  and  in  some  of  the  United  States,  abolishing 
special  demurrers,  and  allowing  the  joinder  of  difl«rent  forms  of  action,  ^'the 
distinction,  often  subtle  and  refined,  solhetimes  inyisible,  between  trespass 
and  case,  serves  in  many  instances  as  a  test  of  substantial  liability;  for 
example,  the  recent  case  of  Sharrod  v.  The  London  &  North  Western  Bail- 
way  Co.,  4  Exch.  580,  (1849,)  which  for  want  of  being  properly  understood, 
has  met  with  some  animadversion,  in  which  a  railway  company  was  sued 
in  ah  action  of  trespass  for  the  injury  to  cattle  which  had  strayed  upon  the 
railway,  by  a  train  passing  along  the  line,  and  held  not  to  be  liable  in  that 
form  of  action.  A  moment's  reflection  wiU  suggest  that  if  the  company 
could  be  so  sued,  all  questions  of  duty  to  fence,  careful  driving,  etc.,  upon 
which  the  liability  of  the  company  ought  to  depend,  would  be  excluded  by 
the  nature  of  the  inquiry  called  for  by  the  plaintiff;  and  the  case  involves 
the  substantive  decision  that  a  railway  company  is  not  liable  for  injury  to 
cattle  straying  upon  the  line,  unless  it  is  alleged  and  proved  Uiat  such  In- 
jury was  occasioned  by  its  own  or  its  servants'  wrongful  or  negligent  act. 
In  Brandt  v.  Craddock,  27  L.  J.  Exch.  314,  the  declaration  was  for  arrest- 
ing and  imprisoning  the  plaintiff  without  reasonable  or  probable  cause, 
oa  a  false  and  malicious  charge  of  felony.  The  judge  at  the  trial  treated 
this  as  a  count  in  >ase  for  a  malicious  prosecution,  and  nonsuited  the  plain- 
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originates  in  the  power  given  by  the  statute  of  Westmin- 
ster 2,  to  the  clerks  of  the  Chancery  to  frame  new  writs  in 
consimiK  casu  with  writs  already  known.(/)  Under  this 
power  they  constructed  many  writs  for  different  injuries, 
which  were  considered  as  in  consimili  casu  with,  that  is, 
to  bear  a  certain  analogy  to,  a  trespass.  The  new  writs 
invented  for  the  cases  supposed  to  bear  such  analogy,  re- 
ceived, accordingly,  the  appellation  of  writs  of  trespass  on 
the  case  (brevia  de  *transgressione  super  oasum), 
as  being  founded  on  the  particular  circumstances  [  *18  ] 
of  the  case  thus  requiring  a  remedy,  and  to  dis- 
tinguish them  from  the  old  writ  of  trespass  ;{g)  and  the 
injuries  themselves,  which  are  the  subject  of  such  writs, 
were  not  called  trespasses,  but  had  the  general  names  of 
torts,  wrongSf  or  grievances.  The  writs  of  trespass  on  the 
case,  though  invented  thus,  pro  re  nata,  in  various  forms, 
according  to  the  nature  of  the  different  wrongs  which  re- 
spectively called  them  forth,  began  nevertheless,  to  be 
viewed  as  constituting,  collectively,  a  new  individual  form 
<f  action;  and  this  new  genus  took  its  place,  by  the  name 
of  TRESPASS  ON  THE  CASE,  among  the  more  ancient  actions 
of  debt,  covenant,  trespass,  &c.  Such  being  the  nature  of 
this  action,  it  comprises,  of  course,  many  different  species. 
There  are  two,  however,  bf  more  frequent  use  than  any 
other  species  of  trespass  on  the  case,  or,  perhaps,  than  any 


tiff,  because  there  was  reasonable  and  probable  canse  for  the  arrest  and 
fanprisonment ;  but  the  nonsnit  was  afterwards  set  aside  by  the  court,  on 
the  ground  that  the  cause  of  action  was  a  trespass.  And  see  Chivers  r. 
Savage,  5  E.  &  B.  697.  And  similar  considerations  may  be  important  in 
determining  whether  a  canse  of  action,  the  damage  resulting  from  which 
is  not  apparent  at  the  time,  be  barred  by  the  Statute  of  Limitations.  See 
Baekhonse  v.  Bonomi,  9  House  of  Lords  Cases,  503."  Smith's  Leading 
Cases,  L  407,  5th  London  ed. 

(/)  Supra,  7. 

(^)  3  Beeres,  89,  243,  391.  Tlie  first  example  in  the  books  of  this  kind 
of  action  (ris.  trespass  on  the  case)  that  has  been  noticed  by  Mr.  Reeves, 
occurs  In  the  reign  of  Edw.  IIL  22  Ass.  41. 


18  OP  THE   PROCEEDINGS 

%LheT  form  of  action  whatever.     These  are  aaaumpsit  and 
trover. 

The  action  of  assumpsit  lies  where  a  party  claims  dam- 
ages for  breach  of  simple  contract,  i.  e.  a  promise  not  under 
sealing)  Such  promises  may  be  expressed  or  im- 
[  *1^  ]  pli^d;  and  the  law  always  implies  a  *promi8e  to  do 
that  which  a  party  is  legally  liable  to  perform.('^) 
This  remedy  is  consequently  of  very  large  and  extensive 
application.  The  action  of  trover  is  that  usually  adopted 
(by  preference  to  that  of  detinue)  to  try  a  disputed  ques- 
tion of  property  in  goods  &nd  chattels.  In  form,  it  claims 
damages ;  and  is  founded  on  a  suggestion  in  the  .writ 
(which  in  general  is  a  mere  fiction,)  that  the  defendant /ouncl 
the  goods  in  question,  being  the  property  of  the  plaintiff; 
and  proceeds  to  allege  that  he  convertedi^g)  them  to  his  own 
use. 

The  form  of  the  Summons  and  Capias  in  Trespass  on  the 
Case  is  similar  to  that  in  Debt  (the  name  of  the  action  only 
excepted.) 

The  ACTION  of  replevin,  though  entertained  in  the  supe- 
rior courts  is  not  commenced  there  ;(A)  and  the  writs  of 

(}g)  Althoagh  this  action  deriyed  its  origin  from  the  proyisions  of  the 
statute  of  Westminster  the  Second,  and  is  in  the  old  books  inyariably 
classed  among  the  actions  on  the  case,  yet  in  practice  atsumpsit  has  long 
been  regarded  as  a  distinct  form  of  action,  and  in  modem  statutes  and 
elsewhere  is  frequently  mentioned,  even  in  contradistinction  to  actions  on 
the  case,  as  belonging  to  the  class  of  actions  ex  contractu, 

(*^)  But  when  an  action  of  covenant  can  be  maintained,  an  action  of 
assumpsit  upon  an  implied  promise  will  not  lie.  The  law  will  not  im- 
ply a  promise  to  do  that  which  a  party  has  expressly  covenanted  to  per- 
form.   Baber  v,  Harris,  1  P.  &  D.  360,  and  9  A.  &  E.  532. 

(^^)  As  to  the  distinction  between  trover  and  detinue,  and  the  meaning 
of  the  word  ''conversion,"  see  the  recent  well-considered  case  of  Bur- 
roughes  v.  Bayne,  5  H.  &  N.  296,  and  the  judgment  of  Martin,  B.  in  Pillot  v. 
Wilkinson,  2  H.  &  G.  82. 

(A)  The  action  of  replevin  here  mentioned  is  that  by  piaintf  which  is 
the  only  kind  known  in  practice.  There  wm  anciently  in  use  another 
species  of  replevin,  in  which  a  writ  issued  out  of  the  Court  of  Chancery, 
directed  to  the  sheriff.  For  the  learning  on  this  subject  consult  F.  N.  B. 
69,  70  ;  Doct.  PI.  313,  314  ;  2  Inst.  139  ;  Dalt.  Sheriff,  273 ;  Moor  v.  Watta, 
Ld.  Bay.  617  ;  2  Selwyn,  1053. 
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sninmoDs  and  capias,  provided  by  2  Will.  IV.  c.  29,  for  the 
commencement  of  personal  suits  in  the  superior  courts,  are 
consequently  not  applicable  to  this  action.  A  replevin  is 
entertained  in  the  superior  courts  by  virtue  of  an  authority 
which  they  exercise  of  removing  suits,  in  certain  cases, 
from  an  inferior  jurisdiction,  and  transferring  them  to  their 
own  cognizance.  Where  goods  have  been  dia- 
trained^  a  party  making  plaint  *to  the  sheriflF  may  [  •20  ] 
have  them  repleviedf  that  is,  redelivered  to  him 
upon  giving  security  to  prosecute  an  action  against  the 
distrainer  for  the  purpose  of  trying  the  legality  of  the  dis- 
tress ;  and — if  the  right  be  determined  in  favor  of  the  latter 
— to  return  the  goods.  The  action  so  prosecuted  is  called 
an  action  of  bsplsvin,  and  is  commenced  in  the  county 
court.  From  thence  it  is  removed  into  one  of  the  superior 
courts  by  a  writ  either  of  recordari  facias  loquehm  or  accedaa 
ad  curiam.{{)  In  form,  it  is  an  action  for  damages,  for  the 
illegal  taking  and  detaining  of  the  goods  and  chattels.(t  t) 
It  is  held  that  a  replevin  may  be  had,  and  an  action  of  re- 
plevin brought,  upon  other  kinds  of  illegal  taking,  be- 
sides that  by  way  of  a  distress  ]{k)  but  in  no  other  case  is 
the  proceeding  now  known  in  practice.(2)[5] 

(t)  These  writs  vary  slightly  in  their  form.  The  former  is  in  use  when 
the  replevin  was  commenced  in  the  county  court;  the  latter  when  com- 
menced in  the  court  of  a  lord.    2  Selwyn,  1163. 

(t  t)  The  general  nature  of  this  action,  and  its  distinction  from  an  action 
of  trespass,  were  clearly  explained  in  the  admirable  judgment  of  Mr.  Jus- 
tice Coleridge  in  the  recent  case  of  Mennie  v,  Blake,  6  £.  &  B.  842  (1856). 

(ib)  2  Selw.  105^;  i  Chit.  159,  1st  edit.  Mcllor  v.  Leather,  1  E.  &  B. 
619 ;  Mennie  v.  Blake,  6  £.  &  B.  842. 

(2)  See  Second  Appendix,  n.  (2).         # 

[5]  In  the  first  edition  the  author  thus  continued  his  commentaries  on 
the  nature  of  actions ;  *'  The  reader  has  now  seen  the  form  of  the  writs  in 
the  most  usual  actions,  as  well  those  real  and  mixed,  as  personal ;  but  it  is 
proper,  before  proceeding  farther,  to  explain  that  even  those  more  common, 
real,  and  mixed  actions,  are  incomparably  less  frequent  than  the  ordinary 
aetions  of  the  personal  class,  and  may  be  said  to  be  of  rare  occurrence.    At 
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The  different  forms  of  action,  and  their  modes  of  com- 
mencement by  original  writ,  summons,  or  capias(Z)  having 
been  now,  in  some  measure,  explained,  it  is  time  to  give 
some  account  of  the  course  of  proceedings  upon  these  pri- 
mary writs  after  they  have  been  issued. 

(/)  See  Appendix,  Notb  (4), 

a  very  early  period,  indeed,  that  is,  soon  afler  the  reign  of  Ed.  m.,  the  two 
former  kinds  of  remedy  began  gradually  to  fall  into  neglect,  in  consequence 
of  their  being  more  dilatory  and  intricate  in  their  forms  of  proceeding, 
than  personal  actions,  and  of  their  being  recognisable  only  in  the  Court  of 
Common  Pleas.    In  lieu  of  tiiem,  recourse  was  had  to  certain  peraonal 
actions,  which,   though  they  did  not  claim  the  specific  recovery  of  land 
(like  those  of  the  real  and  mixed  class),  were  yet  attended  with  mcidents 
that  indirectly  produced  that  benefit.     Of   these,   the  principal,  and  that 
which  is  alone  retained  in  modem  practice,  was  the  action  of  ejectment 
(ejectio  firme),  a  species  of  the  personal  action  of  Trbbpabs,  in  which 
damages  were  claimed  by  a  tenant  for  a  term  of  years,  complaining  of 
forcible  ejection  or  ouster  from  the  land  demised.    In  favor  of  this  mode 
of  remedy,  the  courts  determined  that  the  plaintiff  was  entitled  not  only 
to  recover  the  damages  claimed  by  the  action,  but  should  also,  by  way  of 
collateral  and  additional  relief,  recover  possession  of  the  land  itsdf  for  the 
term  of  years  of  which  he  had  been  ousted.    In  consequence  of  the  estab- 
lishment of  this  doctrine,  which  gave  an  ejectment  an  effect  similar  to  that 
of  a  real  or  mixed  action,  claimants  of  land  were  led  to  have  recourse  to 
it,  in  lieu  of  those  inconvenient  remedies.     Regularly,  indeed,  none  could 
resort  to  this  form  of  suit,  but  those  who  had  sustained  ouster  from  a  term 
of  years;   such  being  the  shape  of  the  complaint;   but  it  was  rendered 
much  more  extensive  in  its  application  by  the  invention  of  ^Jictitous  sys- 
tem of  proceeding,  which  enabled  claimants  of  land,  in  almost  every  in- 
stance, upon  whatever  title  they  relied  (whether  term  of  years  or  freehold) 
to  bring  their  cases  ostensibly  within  the  scope  of  this  remedy.    This  fic- 
titious method,  being  favoured  and  protected  by  the  courts,   passed  into 
regular  practice ;  and  the  consequence  is,  that  ejectment  has  long  been 
the  usual  remedy  for  the  specif  recovery  of  real  property.    There   are 
cases,  however,  in  which  the  writ  of  right,  the  writ  of  dower,  and  other 
real  and  mixed   actions,  are  still  necessary,  and  to  which  the  proceeding 
by  ejectment  is  held  inapplicable;  and  it  may  be  laid  down  generally,  on 
this  si^bject,  that  whenever  the  case  is  such  that  the  claimant  has  not  in 
him  the  right  of  entry,  the  fiction  on  which  an  ejectment  rests^  ceases  to 
be  aUowable,  and  recourse  must  consequently  be  had  to  a  real  or  mixed 
action."    Stephen  PI.  21,  1st  ed.    Vide  supra,  12-13,  the  same  doctrine, 
except  as  to  real  actions. 
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Supposing  an  original  writ  to  be  duly  issued  and  exe- 
cuted on  the  defendant,  it  is  next  to  be  returned. 

*It  will  be  seen,  on  inspection  of  the  tenor  of  [  *21  ] 
these  instruments,  that  the  sheriff  is  commanded 
to  have  the  writ  itself  in  court  on  a  certain  day.  On  that 
day  the  writ  is  said  to  be  returnable,  and  it  is  called  the 
return-day  of  the  writ.  It  always  falls  within  the  term, 
and  must  not  fall  in  vacation.  On  the  return-day  it  is  the 
duty  of  the  sheriff  to  remit  the  writ  into  the  superior  court 
of  common  law  with  his  return;  that  is,  a  short  account, 
in  writing,  of  the  manner  in  which  he  has  executed  it. 

If  the  defendant  does  not  appear  at  the  return,  in  obe- 
dience to  the  original  writ,  there  issue,  when  the  time  for 
appearance  is  past,  other  writs  also  returnable  within  the 
term,  called  writs  of  proceaa,  enforcing  the  appearance  of 
the  defendant,  either  by  seizure,  attachment,  or  distress  of 
his  property,  according  to  the  nature  of  the  case.  These 
differ  from  the  original  writ  in  the  following  principal  par- 
ticulars: they  issue  not  out  of  Chancery,  but  out  of  the 
court  of  common  law,  into  which  the  original  is  return- 
able; and  accordingly  are  not  under  the  great  seal,  but  the 
private  seal  of  the  court ;  and  they  bear  teste  (that  is,  con- 
clude with  an  attesting  clause)  in  the  name  of  the  chief 
justice  of  that  court,  and  not  in  the  name  of  the  King 
himself.  It  may  also  be  observed,  that  in  common  with 
all  other  writs  issuing  from  the  court  of  common  law, 
daring  the  progress  of  the  suit,  they  are  described 
as  judicial  writs,  by  •way  of  distinction  from  the  [  ^22  ] 
original  one  obtained  from  the  Chancery .(Z)  [6] 

(0  Bnct.  413,  b ;  3  Bl.  Com.  S82 ;  Booth,  4-23. 

[C]  The  author  thiu  continnea  his  remarks  in  his  first  edition  :  '*  On  these 
writs  of  process  it  is  not  neoessarj  here  to  enlarge;  bat  there  is  one 
of  them  which  wiU  require  some  specific  notice.  It  is  that  called  a  capias  ad 
reMptmdendum,  The  writ  directs  the  sheriff  to  enforce  the  appearance 
of  the  defendant  bj  arreti  of  Mm  person ;  and  it  lies  in  all  the  most  usual 
personal  actions.  It  is  connected  with  the  following  important  relaxation 
of  pnwrtioe  relatire  to  the  original  writ.    The  capias  being  only  process. 
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Upon  a  writ  of  sommoDs  or  capias  in  a  personal  action, 
the  defendant  is  to  appear  within  eight  days  after  its  ser- 
fs of  ooone  regnlarlj  issiuible  only  mfter  an  originml  writ  has  been  first 
•oed  out  and  retmned;  bat  to  tare  time  and  expense,  it  has  become  the 
general  practice  in  aU  cases  where  it  lies,  to  retort  toil  im  tke  Jint  tMtance, 
and  to  suspend  the  issning  of  the  original  writ,  or  eren  to  neglect  it  alto- 
gether, unless  its  omission  shonld  afterwards  be  objected  to  by  the  de- 
fendant. Thus  the  nsn^  practical  mode  of  commencing  a  personal  action 
bj  original  writ,  is  to  begin,  bj  issuing,  not  an  original,  but  a  capias.  It 
will  be  conrenient,  howerer,  to  explain  man  particnlarlj,  the  manner  in 
which  this  is  done.  In  tfie  King's  Bench,  the  plamtiff's  attorney  com- 
mences the  suit  bj  preparing  a  draft  (called  a  proecipe)  of  the  original 
writ,  appropriate  to  the  proposed  action,  in  such  form  as  is  thonght  most 
proper  and  conformable  to  precedent.  This  he  brings  to  the  filacer  (an 
officer  of  the  court  of  common  law,  whose  duty  it  is  to  issue  the  capias 
and  other  process  on  original  writs,)  to  senre  as  instructions  for  the  pre- 
paration both  of  the  original  and  the  capias.  To  prepare  to  issue  the 
original,  indeed,  is  not  the  duty  of  the  filacer,  but  of  the  curtitor  (an 
officer  of  the  Court  of  diancery ;)  but  the  filacer  receives  the  pracipe  for 
the  purpose  of  transmitting  it  afterwards  to  the  cursitor,  as  instructions 
for  the  latter  officer  to  prepare  an  original,  if  it  shonld  become  necessary 
to  issue  that  writ;  and  accordingly,  he  also  receives  from  the  plaintiff's 
attorney,  on  behalf  of  the  cursitor,  the  fine  which  is  payable  to  the  King, 
on  obtaining  an  original.  In  the  meantime,  and  without  waiting  for  the 
intended  original,  the  filacer  issues  the  capias,  in  the  form  marked  out  by 
the  pnectpe;  and  after  this,  the  plaintiff  having  no  actual  use  for  tiie 
original,  it  is  seldom,  in  fact,  taken  out  from  the  cnrsitor's  office.  In  the 
Common  Fleas,  the  common  course  of  proceeding  is  similar;  but  with 
this  difference,  that  tiie  prtecipe  is  framed,  and  the  capias  made  out,  in  a 
form  not  varying  (as  in  the  King's  Bench)  according  to  the  form  of  action 
really  intended  to  be  brought ;  but  always  in  that  particular  form  of  action 
called  trespase,  a  fictitious  method,  pursued  in  a  view  to  cheapness  and 
expedition.  In  this  action  of  trespass,  no  fine  is  payable  on  obtaining  the 
original  writ ;  and  consequentiy  the  filacer  receives  none  from  the  plaintiff, 
upon  issuing  the  capias. 

8uch  is  the  usual  practical  mode  of  eomme&cing  personal  actions  by 
original  writ;  but  it  is  not  the  invariable  course;  for  in  some  cases, 
both  in  the  King's  Bench  and  Common  Pleas,  the  prsecipe  is  taken  to  the 
^cursitor,  and  the  original  writ  regularly  made  out  and  issued;  and  in  all 
real  and  mixed  actions,  and  also  in  personal  ones,  when  the  capias  does 
not  lie,  the  same  regular  method  must  be  pursued.  And  even  when  the 
action  actually  commences  with  a  capias,  in  the  manner  above  described, 
it  is.  to  be  observed  that  the  existence  and  issuing  of  an  original,  is  still  in 
point  of  law  always  supposed;  that  instrument  being  in  principle  required 
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nc«  or  execatioa.  Upon  a  sammons,  if  the  defendant 
fails  to  appear,  the  plaintiff  is  in  certain  cases  entitled  to 
enter  an  appearance  for  him;  or  he  is  allowed,  according 
to  the  nature  of  the  case,  to  enforce  his  appearance  by  fur- 
ther or  secondary  writs,  under  which  hi^  goods  and  chattels 
may  be  distrained  upon,  or  he  may  be  made  an  outlaw. 
And  upon  a  capias  (in  the  event  of  his  non-appearance} 
writs  may,  in  like  manner,  issue  for  the  purpose  of  sub- 
jeciiug  him  to  outlawry. 

Under  one  or  the  other  of  these  writs  (according  to  the 
nature  of  the  ease)  the  defendant  is  thus  compelled  to 
appear. 

The  coarse  of  practice  connected  with  the  object  of 
compelling  an  appearance  is  a  subject  foreign  in  some 
measure  to  this  work,  and  too  varied  in  its  nature  to  be 
capable  of  compendious  statement.  Without  dwelling 
further  apon  it,  the  appearance  shall  now  be  supposed  to 
take  place.  At  the  same  time  the  plaintiff  also  appears, 
and  thd  pleadinge  commence.  The  next  subject  for  con- 
stderatiob,  therefore,  shall  be  the  manner  in  which  the 
parties  appear  and  plead. 

*0f  this  subject,  it  is  impossible  to  obtain  a  [  *23  ] 
clear  and  correct  idea,  without  some  preliminary 
consideration  of  the  method  of  appearance  and  pleading 
aneienily  in  use.    It  VfiW  be  necessary,  therefore,  here  to 
give  a  short  account  of  that  method. 

The  appearance  of  the  parties  might  be  either  in  person 
or  by  attorney ;  but  actual  and  personal  appeu'ance  in 
open  court,  eiUier  by  the  attorney  or  his  principal,  was 
requi6ite.(m) 

(«)  See  Appendix,  Note  (6). 


both  as  tuthoritj  ^  the  intttauion  of  the  snit  itself,  end  for  the  isenfaig 
of  die  process.  Aeooxdingly,  it  is  in  the  power  of  a  defendant,  in  some 
eaees,  to  object  et  a  proper  period  of  the  snit,  that  no  original  writ  has 
tseved ;  and,  npon  snoh  objection,  the  plaintiff  will  be  obUged«  retrospect- 
ivelj,  to  supply  the  defect,  by  obtaining  it  in  proper  form,  from  the  cnrsitor's 
•Oce,  Stephen  PI.  85,  Ist  od. 
4 
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Upon  sQch  appearance,  followed  the  allegations  of  fact 
matoally  made  oo  either  aide,  by  which  the  court  received 
information  of  the  nature  of  the  controYenj.  Thes^  de- 
acribed  at  first  by  the  mde  term  of  lofuela,  have  been,  in 
more  modem  time^  denominated  the  pleading  or  pleadings. 

As  the  appearance  was  an  actual  one,  so  the  pleading 
was  an  oral  altercation  in  open  etmri^  in  prteenee  <f  the 
judgesJ^n)  This  method  of  pleading  viva  Toce  uniTetsally 
in  use  among  the  early  European  judicatureS|(o)  and  in- 
deed the  natural  practice  of  all  countries  where  the  arts  of 
ciyilization  have  made  little  progress,  certainly  prevailed 
in  the  English  courts  in  the  reign  of  Henry  nL(jp)  and  is 
generally  supposed  to  have  been  retained  there  to  a  much 

later  enU^g) 
[  *24  ]  ^These  oral  pleadings  were  delivered  either  by 
the  party  himself  or  his  pleader,  called  narrator 
and  adtHMxUtie;{r)  and  it  seems  that  the  rule  was  then 
already  established,  that  none  but  a  regular  advoecUe  (or 
according  to  the  more  modem  term,  harrister),  could  be  a 
pleader  in  a  cause  not  his  own^') 

It  was  the  office  of  the  judges  to  superintend,  or  (ac- 
cording to  the  allusion  of  a  learned  writer)  (/)  moderate  the 
oral  contention  thus  conducted  before  them.  In  doing 
this,  their  general  aim  was  to  compel  the  pleaders  so  to 
manage  their  alternate  allegations,  as  at  length  to  arrive 
at  some  epecific  poiiU  or  matter  affirmed  on  the  one  eid^  and 
denied  on  the  other.  When  this  matter  was  attained,  if  it 
proved  to  be  a  point  oi  law,  it  fell  of  course  to  the  decision 
of  the  judges  themselves  (to  whom  alone  the  adjudication 

(a)  See  Appendix,  Nora  (6).  (o)  Ibid.  Nora  (7). 

(p)  Vide  Bract.  S7S,  b. 

(9)  The  practice  is  aud  to  have  been  abandoned  abont  the  middle  of  the 
'eign  of  Edw.  HI.    GUbert'e  Origin  of  King's  Ben<^  3  Beeres,  95. 

(r>  Bract.  41 S,  a,  872,  b.  (s)  See  Appendix,  Nora  (8). 

(0  Mr.  BecTet,  toI.  ii.  344,  when  eome  cnrioos  t pedmens  fkom  the  Tear 
Books  are  giren  of  the  manner  of  the  jxm  rooe  pleading  (3). 

(8)  See  Second  <i^pendix,  Nora  (3),  where  they  are  introdnced. 
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of  all  legal  questions  belonged  ;Xu)  but,  if  a  point  of  fact, 
the  parties  then,  by  mutual  agreement,  referred  it  to  one  of 
the  various  methods  of  trial  then  practised,  or  to  such 
trial  as  the  court  should  think  proper.  This  result  being 
attained^  the  parties  were  said  to  be  AT  issue  {ad  exitum — 
that  is,  at  the  end  of  their  pleading;)  the  ques- 
tion so  set  apart  for  decision  was  itself  called  *thb  [  *25  ] 
ISSUE;  and  was  designated,  according  to  its  na- 
ture, either  as  an  issue  in  fact  or  an  issue  in  law.{x)  The 
whole  proceeding  then  closed,  in  case  of  an  issue  in  fact, 
by  an  award  or  order  of  the  court,  directing  the  institu- 
tion, at  a  given  time,  of  the  mode  of  trial  fixed  upon ;  or, 
in  case  of  an  issue  in  law,  by  an  adjournment  of  the  parties 
to  a  g^ven  day,  when  the  judges  should  be  prepared  to  pro- 
nounce their  decision. 

During  this  oral  altercation  a  contemporaneous  official 
minute  in  writing  was  drawn  up  by  one  of  the  officers  of 
the  court  on  a  parchment  roll,  containing  a  transcript  of 
all  the  different  allegations  of  fEtcts,  to  the  issue  inclusive. 
And,  in  addition  to  this,  it  comprised  a  short  notice  of  the 
nature  of  the  action,  the  time  of  the  appearance  of  the 
parties  in  court,  and  the  acts  of  the  court  itself  during  the 
progress  of  the  pleading«[7]  The  official  minute  of  the 
pleading  and  other  proceedings,  thus  made  on  the  parch- 
ment roll,  was  called  the  bboojbd.    As  .the  suit  proceeded, 

(«)  See  Appaadiz,  Non  (9).  (jr)  Ibid.,  Notb  (10). 

[7]  Tlieee  tkwAj  eoniistedof  what  were  called  the  "  wntinuancei**  of  the 
proetedsngBf — the  nature  of  irtiich  was  ag  fellows.  There  were  certain 
pnipoiei  -for  wtdch  the  law  allowed  the  proceedings  to  be  a^jonmed,  or 
continaed  over  from  one  term  to  another,  er  from  one  day  to  another  in  the 
Mme  term ;  and  when  this  happened,  an  entry  of  such  a^ionmment  to  a 
giYcn  day,  and  of  its  cause,  was  made  on  the  parchment  roll ;  and  by 
that  entry,  Ae  parties  were  also  appointed  to  re-appear  at  the  given  day 
in  Govt.  Sneh  adjournment  was 'Called  a  ewiinuance*  Thus  the  award 
of  the  mode  of  trial  on  an  issne  in  fact,  and  also  the  adjournment  of  the 
paxtifis  to  a  certain  day,  to  hear  the  decision  ofAhe  Court  on  an  issue  in 
law,  were  each  of  them  eonf  uniances,  and  were  entered  as  such  on  the  :ToU. 
6i^^  PI.  SI,  Ist«d. 


25  OF  THE  PBOCEKDINOS 

similar  entries  of  the  remaining  incidents  in  the  cause  were, 
from  time  to  time,  continually  made  upon  it;  and  when 
complete,  it  was  preserved  as  a  perpetual^  intrinsic^  and  ex- 
cluaively  admiastbU  testimony  of  all  the  judicial  trans- 
actions which  it  comprised.  From  the  beginning  of  the 
reign  of  Richard  I.|(y)  commences  a  still  extant 
[  *2Q  ]  ^series  of  records  down  to  the  present  day ;  and 
such,  as  &r  back  as  can  be  traced,  has  always 
been  the  stable  and  authentic  quality  of  these  documents  in 
contemplation  of  law.(«) 

To  return  to  the  modern  practice. 

The  afpewNince  of  the  parties  is  no  longer  as  (formerly) 
by  the  actual  presence  in  court,  either  of  themselves  or  their 
attorneys.  It  is  effected  on  the  part  of  the  defendant  (where 
he  is  not  arrested)  by  making  a  certain  formal  entry  in  the 
proper  office  of  the  courts  expressing  his  appearance,(a)  or, 
in  case  ol  arrest,  it  may  be  considered  as  effected  by  giving 
bail  to  the  action.  On  the  part  of  the  plaintiff  no  formality 
expressive  of  appearance  is  observed ;  but,  upon  the  appear- 
ance of  the  defendant,  effected  in  the  manner  above  de- 
scribed, both  parties  are  considered  as  in  court.(ft) 

The  appearance  of  either  party  may  in  general 
[  *27  ]   'purport  to  be  either  in  his  own  person,  or  that  of 
his  attomey.(c) 

On  appearance  of  the  parties  the  pleadings  commence.(ci) 

(jf)  1 1leeT«B,  818.  **  In  the  King's  Bench  Ihe  Bolls  are  presenred  in  tiie 
IfMsary^'  <of  that  Court)  <*  from  the  heginning  of  the  reign  of  Henry 
VI. ;  in  the  C.  P.  to  that  of  Henry  YIH.  The  earlier  rolli  from  the  year 
1 196,  to  tiie  end  of  die  reign  of  Henry  V.  in  the  former  Court,  and  in  the 
latter  from  1199  to  the  year  1569,  are  deposited  fai  the  Chapter  HoiiBe  6f 
Westminster  Abhey.'*  S  ^dd*s  ^«ot.  790,  Sih  edit.,  eites  Jones's  Index  to 
Beooids,  FrellMe,  aczii. 

(«)  Co.  Litt  160,  a.  Bamsbottom  v.  BnekhnrBt,  S  M.  ft  S.  965.  See  seme 
remarks  on  the  general  subject  of  Beoords,  Appendix,  Korx  (11)  ;  and  the 
Beport  to  the  House  of  Commons  on  the  Pnblle  Records,  ordered  to  be 
printed  July,  1800,  pp.  112,  119,  933,  834. 

(a)  See  8  W.  IV.  c.  89,  sehedale  No.  8 ;  1  Tidd,  838, 8th  edit. 

(6)  Impey,  C.  P.  815.  (e)  See  Appendix,  Kotx  (18). 

(<0  Ibid.  NoTB  (13). 
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These  have  long  since  ceased  to  be  delivered  orally,  or 
in  open  court.  The  present  practice  is  to  draw  them  up, 
in  Ae  fir^t  instance,  on  paper,  and  the  attorneys  of  the  oppo- 
site parties  mtttoally  deliver  them  to  each  other  out  of 
oonrt.  These  paper  pleadings  at  a  subsequent  period,  are 
entered  on  record  (aooording  to  a  course  of  practice  that  will 
be  afterwards  stated)  by  transcribing  them  on  a  parchment 
roll. 

At  what  exact  period,  and  by  what  gradations,  these 
alterations  of  the  ancient  system  took  place,  has  not  been 
aceurately  determined.  The  most  probable  opinion  seems 
to  be,  that  the  mode  of  departure  from  the  old  practice  of 
making  verbal  statements  in  open  court,  and  entering  them 
contemporaneously  on  record,  was  that  the  pleader  (through 
an  allowed  relaxation  of  that  proceeding)  began  to  dis* 
continue  the  oral  delivery,  and,  in  lieu  of  it,  entered  his 
statement,  in  the  first  instance,  upon  the  parch- 
ment rolU  on  which  the  record  used  *to  be  drawn  [  *28  ] 
up — ^that  the  pleader  of  the  other  party  had  access 
to  this  roll,  in  order  to  concert  his  answer,  which  he  after- 
wards enteced  in  the  same  manner,  and  that  the  roll  thus 
formed  both  the  primary  statement  and  the  record ;  that  this 
method  being  attended  with  some  inconveniences,  the  expe- 
dient was  at  length  adopted  of  putting  the  pleadings,  first, 
on  paper,  delivering  them  in  that  form  to  either  party,  or 
filing  them  in  the  proper  office  of  the  court,  and  deferring 
the  entry  of  them  on  record  till  a  subsequent  stage  of  the 
cause.(e)  It  is  supposed  that  the  mode  of  entering,  in  the 
first  instance,  on  the  roll  oontinued  at  least  as  late  as  the 
reign  of  Ed.  TV.{/)  When  it  began,  that  is,  when  the  oral 
pleading  was  first  abandoned,  is  a  point  of  some  uncer- 
tainty ;  but  the  probability  seems  to  be,  that  it  took  place 
in  the  middle  of  the  reign  of  Ed.  III.(^)[8] 

(e)  3  BeevM,  437.  (/)  Hud.  487.  (^)  lUd.  95. 

[S]    If  the  method  of  written  pleading  was  introdnced  in  the  manner 
here  deaeribed,  a  latiafactorj  explanation  if  thus  afforded  of  a  cironm 
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It  is,  however,  particularly  to  be  observed,  tbat  the 
abandonment  of  the  practice  of  oral  pleading,  led  to  no 
departure  from  the  ancient  style  of  allegation.  The  plead- 
ing has  ever  since  continued  to  be  framed  upon  the  same 
principles,  and  to  pursue  the  same  forms,  as  when  it  waa 
merely  oral.  The  parties  are  made  to  oome  to  issue  exactly 
in  the  same  manner  as  when  really  opposed  to 
[  *29  ]  each  *other  in  verbal  altercation  at  the  bar  of  the 
court ;  and  all  the  rules  which  the  judges  of  former 
times  prescribed  to  the  actual  disputants  before  them,  ure, 
as  far  as  possible,  still  enforced  with  respect  to  these  paper 
pleadings.(A) 

As  the  oral  pleading  could  formerly  be  delivered  by  none 
but  regular  advocates,  so,  at  the  present  day,  it  is  necessary 
that  each  paper  pleading  should  be  signed  by  a  barrister, 
some  of  the  more  ordinary  and  simple  kind  and  all  declara- 
tions excepted.  On  this  head,  it  may  be  further  observed 
that  the  pleadings,  though  thus  signed,  and  sometimes  in 
fact  draum  by  barristers,  are  also  often  dratvn  by  the  attor- 
neys, or  persons  of  learning,  who  have  not  been  admitted 
to  the  degree  of  barrister,  but  are  employed  bj^.the  attor- 
neys in  that  department  of  practice  exclusively — ^and  are 
known  by  the  name  of  special  pleaders. 

After  these  preliminary  explanations  as  to  the  general 

(A)  See  Appendix,  Notb  (14). 

itance  which  it  would  he  otherwise  difficnlt  to  account  for,  rti.  thai  tJb 
paper  pleadings  thus  filed  cr  delivered  between  iks  parties,  pursue  the  style  in 
which  the  record  itself  was  drawn  up.  Like  it,  they  are  expressed  in  tha 
third  person.  <<  A.  B.  complains,*'  **C.  D.  comes  and  defends,"  Ac.,  and 
state  the  form  of  action,  the  appearance  of  the  parties,  and  sometimes  the 
continnances,  and  other  acts  and  proceedings  in  conrt.  They  are  framed, 
in  short,  as  if  they  were  extracts  from  the  reconi— though  the  record  is,  by 
the  present  practice,  not  drawn  np  tUl  a  subsequent  period,  and  is  then  a 
transcript  from  them.  Important  effects  belong  to  this  pecoliarity  of  style. 
Being  conceiyed  as  copies  from  the  record,  the  pleadings  consequently  imply 
preyious  statements  by  legal  fiction  supposed  to  be  still  verbally  made  in  open 
court,  and  contemporaneously  recorded  according  to  the  ancient  practice.  Ste- 
phen PI.  84,  35,  Ist  ed. 
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practical  form  of  the  modern  pleadings^  it  is  time  to  con- 
sider their  individual  coustrnction. 

The  pleading  begins  with  the  declarcUion  or  count,  which 
is  a  statement  on  the  part  of  the  plaintiff  of  his  cause  of 
actional)  In  a  real  action,  it  is  most  properly 
called  the  eoutU;  in  a  personal  one,  *the  declara-  [  *80  ] 
tion.(k)  The  latter,  however,  is  now  the  general 
term ;  being  that  commonly  used  when  referring  to  real  and 
personal  actions  without  distinction.(4)  In  the  declaration, 
the  plaintiff  states  the  nature  and  the  quality  of  his  case; 
and  in  proceeding  by  original  it  is  a  rule  that  the  statement 
of  it  must  be  in  strict  conformity  with  the  tenor  of  that 
instrument;  any  substantial  variance  between  them  being 
a  ground  of  objection.  It  will  be  convenient  here  to  ex- 
hibit examples  of  the  declaration,  in  the  form  which  it 
wears  in  those  actions,  of  which  some  account  has  already 
been  given. 

COUNT  IN  DOWEIL(0 
In  the  CJomznon  Pleu. 

The day  of ^  in  the  year  of 

our  Lord  , 

to  wit.  A-  B.  widow,  who  waa  the  wife  of  B.  B.  deceased,  by 

her  attorney,  demands  against  C.  D.  the  third  part  of  ten  messuages, 
ten  hams,  ten  stables,  four  gardens,  four  orchards,  two  thousand  acres 
of  meadow,  two  thousand  acres  of  pasture,  and  two  thousand  acres  of 

other  lands,  with  the  appurtenances,  in  the  parish  of ,  in  the  county 

of ,  as  the  dower  of  the  said  A.  B.  of  the  endowment  of  £.  B., 

deceased,  heretofore  her  husband,  whereof  she  has  nothing,  &c.(m) 

(0  See  Appen^x,  Note  (16). 
(k)  Beg.  Plsc.  2,  cites  F.  N.  B.  16  a,  60  d. 
(/)  See  the  original  Writ,  sapni,  p.  10. 

(m)  3  Chitty,  597,  1st  edit. ;  Booth,  116 ;  Bast.  Ent  234,  b.    Garrard  v. 
Tuck,  SC.  B.  231. 

(4)  See  Second  Appendix,  Nora  (4). 
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[  *31  j      ^DECLARATION  IN  QUAR£  IllPin)IT.(ii) 

Ik  the  Common  Pleas. 

The day  of ,  in  the  year  of  oar 

Lord , 

to  wit,  T.y  bishop  df ,  C.  D.  Esqoite,  attd  E.  F.,  Clerk,  were 

summoned  to  answer  A.  B.,  wido^,  of  a  plea,(<y)  thai  they  permit  the 
said  A.  B.  to  present  a  fit  person  to  the  reetory  of  the  parish  ohurch  of 
-^—  in  the  county  of  ^— ,  which  is  yaoant  and  belongs  to  her  presen- 
tation.   And  thereupon  the  said  A.  B.,  by ,  her  attorney,  complidns, 

that  whereas  one  Sir  J.  D.  Bart,  now  deceased,  in  his  life  time,  to  wit, 

on  the day  of ,  in  the  year  of  our  Lord  — — ,  was  seised  of  th^ 

manor  of  K.,  with  its  appuHenances,  to  wbidi  manor  the  advowson  of 
the  said  reototy,  with  its  appurtenances,  then  belonged  in  his  demesne 
as  of  free.  And  being  so  seized  thereof  as  aforesaid,  he,  the  said  Sir  J. 
D.,  afterwards,  to  wit,  on  the day  of ,  in  the  year ,  pre- 
sented to  the  said  church,  being  then  vacant,  one  £.  G.,  his  clerk,  who, 
on  the  presentation  of  the  Said  Sir  J.  D.,  i^as  admitted,  instituted,  and 
inducted  into  the  same,  in  ^e  time  of  peace,  in  the  time  of  our  Sovereign 
Lord  George  the  Third,  late  King  of  Great  Britain.  And  he,  tiie  said 
Sir  J.  D.,  being  so  seised  of  the  said  manor,  and  the  said  advowson 

belonging  thereto  as  aforesaid,  afterwards,  to  wit,  on  the day  of 

in  the  year ,  died  so  seised  of  such  estate  therein,  upon  whose  death 

the  said  manor,  with  the  said  adyowson  so  belon^ng  thereto,  descended 
to  the  said  A.  B.,  as  daughter  and  heiress  of  the  said  Sir  J.  D.,  whereby 

she  became  and  was  seised  of  the  same  manor,  with  the  said 
[  *82  ]}  sdyowson  so  belonging  thereto,  in  her  ^demesne  as  of  fee. 

And  being  so  seized,  the  said  church  afterwards,  to  wit,  on 

the day  of ,  became  vacant  by  the  death  of  the  said  E.  G., 

whereby  it  then  and  there  belonged,  and  now  belongs  to  the  said  A.  B^ 
to  present  a  fit  person  to  the  said  ohurch  so  being  vacant  as  aforesaid. 
But  the  said  bishop,  C.  B.,  and  E.  F.,  will  not  permit  her,  but  unjustiy 
hinder  her ;  wherefore  she,  the  sud  A.  B.,  saith  that  she  is  ii\jured,  and 
hath  sustained  damage  to  the  value  of  —  pounds.  And  therefore  she 
brings  her  suit»  ^{p) 

(n)  See  the  original  Wriiy  supra,  p^  II. 

(o)  ''  Flea*'  in  this  and  many  other  instances,  is  still  used  in  its  ancient  sense 
of  suit  or  action,  vide  Appendix,  Nots  (1).  This,  however,  (as  will  be  seen 
hereafter),  is  not  now  its  usual  or  ordinary  meaning. 

(p)  8  Chitty,  586,  ilrat  edit. ;  1  Arch.  438 ;  10  Went.  67.  Robinson  v. 
The  Ifarqnis  of  Bristol,  11  C.  B.  208 ;  Marshall  v.  The  Bishop  of  Exeter,  6 
C.  B.  N.  8.  716. 
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In  ejectment  (as  already  observedX?)  the  whole  method 
of  proceeding  is  anomalous,  and  depends  on  fiction  invented 
and  upheld  bj  the  courts  for  the  convenience  of  justice,  in 
order  to  escape  from  the  inconveniences  which  were  found 
to  attend  the  ancient  forms  of  real  and  mixed  actions. 
An  ejectment  commences  bj  delivering  to  the  tenant  in 
possession  of  the  premises,  a  declaration  framed  as  against 
a  fictitious  defendant  (for  example,  Bichard  Boe.)  at  the  suit 
of  a  fictitious  plaintiff  (for  example,  John  Doe.)  This 
declaration  is  framed  as  if  it  had  been  preceded  by  original 
writ(r)  against  Bichard  Boe;  but  is,  in  fact,  the  first  step 
in  the  cause.  Subscribed  to  this  declaration,  is  a  notice 
in  the  form  of  a  letter,(«)  from  the  fictitious  de- 
fendant to  the  tenant  in  possession,  ^apprising  [  *S8  ] 
the  latter  of  the  nature  and  object  of  the  proceed* 
ing,  and  advising  him  to  appear  in  court  in  the  next  term, 
to  defend  his  possession.  Accordingly,  in  the  next  term, 
the-  tenant  in  possession  obtains  a  rule  of  court,  allowing 
him  to  be  made  defendant,  instead  of  Bichard  Boe,  upon 
certain  terms  prescribed  by  the  court  for  the  convenient 
trial  of  the  title — among  others,  his  appearing  and  receiv- 
ing, without  writ  or  process,  a  new  declaration  like  the 
first,  but  witb  his  own  name  inserted  as  defendant, — and 
pleading  thereto.  The  form  of  such  new  declaration  is  as 
follows : — 

DECLARATION  IN  EJECTMENT. 

In  ths  King's  Bench. 

■  Teftii,  in  tbe  — -^^  year  of  the  reign  of  King 

Wii/LiAK  ilie  Fourth. 
■     ■'■■  to  wit,  C.  D.  waa  attftelied  to  answer  John  Doe  of  a  plea  of  tres- 
|MSB  and  ejectment,  and  thereupon  the  said  John  Doe,  by  ,  bis 


(f)  Vide  snpra,  p.  18. 

(r)  There  is  sIbo  in  the  esse  of  ^ectment  a  mode  of  proceeding  by  hU!,  as 
it  u  called,  instead  of  a  sapposed  original  writ.  This  is  a  relic  of  a  system 
of  process  abolished  by  the  late  statute,  and  of  too  rare  oecarreace  to  require 
mors  particular  notice. 

(s)  See  tbe  form  of  it,  8  Chitty  397,  Ist  Edit. 
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attorney,  complains : — For  that  whereas  A.  B.(r)  heretofore,  to  wit,  on 

the day  of  -^  in  the  year  of  oar  Lord ,  had  demised  to  the 

said  John  Doe  ^—  messuages, stahles,  —  yards,  and gar- 
dens, situate  and  being  in  the  parish  of ,  in  the  county  of ,  to 

have  and  to  hold  the  same  to  the  said  John  Doe  and  his  assigns,  from 
the day  of in  the  year  aforesaid,  for  and  daring  and  unto  the 

full  end  and  term  of years  from  thence  next  ensuing, 

[  *S4  1  &i^d  fully  to  be  complete  and  ended.    By  rirtue  of  *which 

said  demise,  the  said  John  Doe  entered  into  said  tenements, 
with  the  appurtenances,  and  became  and  was  thereof  possessed  for  the 
said  term  so  to  him  thereof  granted  as  aforesaid.  And  the  said  John 
Doe  being  so  thereof  possessed,  the  said  G.  D.  afterwards,  to  wit,  on 
the  -— ^  day  of  — >—  in  the  year  aforesaid,  with  force  and  arms  entered 
into  the  said  tenements,  with  the  appurtenances,  in  which  the  said  John 
Doe  was  so  interested,  in  manner,  and  for  the  term  aforesaid,  which  is 
not  expired,  and  ejected  him  the  said  John  Doe  out  of  his  said  farm, 
and  otiier  wrongs  to  the  said  John  Doe  then  and  there  did,  against  the 
peace  of  our  said  lord  the  King,  and  to  the  damage  of  the  said  John 
Doe  of pounds ;  and  therefore  he  brings  his  suit,  hi, 

DECLARATION  IN  DEBT. 

On  a  Bond, 

In  the  King's  Bench. 

The  — ^  day  of in  the  year  of  our  Lord 

.    to  wit,  A.  B.  (the  plaintiff  in  this  svit),  by  E.  F.  his 


attorney,  [or,  in  [his  own  proper  person,]  complains  of  C.  D.  (the  de* 
fendant  in  this  suit),  who  has  been  summoned  ta  answer  the  said  plain- 
tiff [or,  who  has  been  arrested  at  the  suit  of  the  said  plaintiff,]  in  an 
action  of  debt    And  he  demands  of  the  said  defendant  the  sum  of 

pounds,  which  he  owes  to  and  unjustly  detains  from  the  said 

plaintiff:  For  that  whereas  the  said  defendant  hereU^ore,  to  wit,  on  the 

day  of ,  in  the  year  of  our  Lord ,  by  his  certain  writing 

obligatory,  sealed  with  his  seal,  and  now  shown  to  the  court  here,  (the 
date  whereof  is  the  day  and  year  aforesaid),  acknowledged  himself  to 
be  held  and  firmly  bound  to  the  said  plaintiff  in  the  sam  of r  pounds 

above  demanded  to  be  paid  to  the  siud  plaintiff;  yet  tiie  said 
[  *86  ]  defendant  (although  often  requested)  hath  not  as  yet  *paid 

the  stud  sum  of  — ^  pounds  aboye  demanded,  or  any  part 
thereof^  to  the  said  plaintiff,  but  so  to  do  hath  hitherto  wholly  refused, 

(r)  This  Is  the  name  of  the  party,  who  really  institutes  the  suit,  called 
<'  the  lessor  of  the  plaintiff,''  and  so  distinguished  from  the  nominal  plaintiff 
John  Doe. 
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and  still  refuses,  to  tHe  damage  of  the  Sfud  plaintiff  of pounds ; 

and  therefore  he  brings  his  suit,  Ac 

DECLARATION  IN  DEBT. 

On  Simple  ContracL] 

In  the  King's  Bench. 

The day  of in  the  year  of  our  Lord 

.    to  wit,  A.  B.  (the  plaintiff  in  this  suit),  by  £.  F.  his 

attorney,  [or,  in  his  own  proper  person,]  complains  of  0.  D.  (the  de- 
fendant in  this  suit)  I  who  has  been  summoned  to  answer  the  said  plaintiff, 
[or,  who  has  been  arrested  at  the  suit  of  the  sud  plaintiff,]  in  an  action 

of  debt    And  he  demands  of  the  sud  defendant  the  sum  of pounds, 

which  he  owes  to  and  unjustly  detains  from  the  said  plaintiff:  For  that 

whereas  the  said  defendant  heretofore,  to  wit,  on  the  — —  day  of , 

in  the  year  of  our  Lord ,  was  indebted  to  the  said  pluntiff  in  the 

sum  of pounds,  for  the  price  and  ralue  of  goods  then  sold  and 

delivered  by  the  said  plaintiff  to  the  said  defendant  at  his  request,  to  be 
paid  by  the  said  defendant  to  the  sud  plaintiff  on  request ;  yet  the  said 
defendant  (although  often  requested)  hath  not  as  yet  paid  the  sum  of 

pounds  aboYe  demanded,  or  any  part  thereof,  to  die  said  plaintiff, 

but  so  to  do  hath  hitherto  wholly  refused,  and  still  refuses,  to  the  dam- 
age of  the  said  plaintiff  of pounds;  and  therefore  he  brings  this 

suit,  &c. 

♦DECLARATION  IN  COVENANT.  [  •SB  ] 

On  an  Indenture  qfLeoBe-^for  not  repairing. 

In  the  King's  Bench. 

The day  of in  the  year  of  our  Lord 

.  to  wit,  A.  B.  (the  plaintiff  in  this  suit),  by  B.  F.  his  at- 
torney, [or,  in  his  own  proper  person,]  complains  of  C.  D.  (the  defen- 
dant in  this  suit),  who  has  been  summoned  to  answer  the  said  plaintiff, 
[or,  who  has  been  arrested  at  the  suit  of  the  said  pliundff,]  in  an  action. 

of  ooTcnant :  For  that  whereas  heretofore,  to  wit,  on  the day  of 

,  in  the  year  of  our  Lord ,  by  a  certain  indenture  then  and  there 

made  between  the  said  plaintiff  of  the  one  part,  and  the  said  defendant 
uf  the  other  part  (one  part  of  which  said  indenture,  sealed  with  the  seal 
of  the  said  defendant,  the  said  pluntiff  now  brings  here  into  Court,  the 
date  whereof  is  the  day  and  year  aforesaid),  the  said  plaintiff,  for  the 
consideration  therein  mentioned,  did  demise,  lease,  set,  and  to  farm  let 
unto  the  said  defendant  a  certain  messuage  or  tenement,  and  other  pre- 
mises, in  the  said  indenture  particularly  specified,  to  hold  the  same,  with 
the  appurtenances,  to  the  said  defendant,  his  ezecntors,  admipistratorsi 
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and  Msigns,  from  the  twenty-fifth  day  of  March  next  ensuing  the  date 
of  the  said  indenture,  for  and  during  and  nnto  the  foil  end  and  term  of 
seven  years  from  thenoe  next  ensuing,  and  fully  to  be  complete  and 
ended*  at  a  certain  rent  payable  by  the  said  defendant  to  the  sud  plain- 
tiff, as  in  the  said  indenture  is  mentioned.  And  the  said  defendant,  for 
himself,  his  executors,  administrators,  and  assigns,  did  thereby  cotc- 
nant,  promise  and  agree,  to  and  with  the  said  plaintiff,  his  heirs  and 
assigns  (amongst  other  things),  that  he,  the  said  defendant,  his  execn* 

tors,  administrators,  and  assigns,  should  and  would,  at  all 
[  *87  ]  times  during  the  continuance  of  the  said  demise,  at  his  and 

their  *own  costs  and  charges,  support,  uphold,  maintain,  and 
keep  the  said  messoage  or  tenement  and  premises  in  good  and  tenant- 
able  repair,  ofder,  and  condition ;  and  the  same  messuage  or  tenement 
and  premises,  and  every  part  thereof,  should  and  would  leaye  in  such 
good  repair,  order,  and  condition,  at  the  end  or  other  sooner  determina- 
tion of  the  Mid  term,  as  by  the  said  indenture,  reference  being  there- 
unto had,  will,  among  other  things,  fully  appear.  By  Tirtue  of  which 
said  indenture,  the  said  defendant  afterwards,  to  wit,  on  the  twenty-fifth 
day  of  Mardi,  in  the  year  aforesaid,  entered  into  the  said  premises,  with 
the  appurtenances,  and  became  and  was  possessed  thereof  and  so  con- 
tinued until  the  end  of  the  said  teruk  And  although  the  said  plaintiff 
hath  always,  from  the  time  of  the  making  of  the  said  indenture,  hitherto 
done,  performed,  and  fulfilled,  all  things  in  the  sud  indenture  contained 
on  his  part  to  be  performed,  and  fulfilled,  yet  the  sud  plaintiff  suth, 
that  the  sud  defendant  did  not,  during  the  continuance  of  the  sud  de- 
mise, support,  uphold,  maintain,  and  keep  the  said  messuage  or  tene- 
ment and  premises  in  good  and  tenantable  repair,  order,  and  condition, 
and  leave  the  same  in  such  repair,  order,  and  condition,  at  the  end  of 
the  term ;  but  for  a  long  time,  to  wit,  for  the  last  three  years  of  the  said 
term,  did  permit  all  the  windows  of  the  said  messuage  or  tenement  to 
be,  sod  the  same  during  all  that  time,  were  in  ctctj  part  thereof  ruin- 
ous, in  decay,  and  out  of  repair,  for  want  of  necessary  reparation  and 
amendment.  And  the  said  defendant  left  the  same,  being  so  ruinous, 
in  decay,  and  out  of  repair  as  aforesaid,  at  the  end  of  the  said  term, 
eontrary  to  the  form  and  effect  of  the  said  covenant  so  made  as  afore* 
said.  And  so  the  siud  plaintiff  saith,  that  the  said  defendant  (although 
often  requested)  hath  not  kept  the  said  covenant  so  by  him  made  as 
aforesaid,  but  hath  broken  the  same }  and  to  keep  the  same  with  the  sud 
plaintiff  hath  hitherto  wholly  refused,  and  still  refuses,  to  the  damage 
of  the  said  plaintiff  of  *—  poundS|  and  therefore  he  brings  his  suit,  &c 
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♦DECLARATION  IN  DETINUE.  [  *88  ] 

In  the  King's  Bench. 

The day  of  ,  in  the  year  of  our 

Lord 

to  wit,  A.  B.  (the  pluntiff  in  thii  enit),  hy  E.  F.  his  attorney  [or, 

tn  hifl  own  proper  perstw,]  oomplains  of  C.  D.  (the  defendant  in  this 
suit),  who  has  been  sommoned  to  answer  the  said  plaintiff  [or,  who  has 
been  arrested  at  the  suit  of  the  said  plaintiff,]  fn  an  action  of  detinue : 
For  that  whweas  the  said  plaintiff  heretofore,  to  wit,  on  the  —  day 
of  — ,  in  the  year  of  onr  Lord  — ,  delivered  to  the  said  defendant 
eertain  goods  and  chattels,  to  wit,  forty  bushels  of  wheat,  of  the  said 
plaintiff,  of  great  Talue,  to  wit,  the  Talue  of  -^ —  pounds,  of  lawful 
money  of  Great  Britain,  to  be  redeliyered  by  the  said  defendant  to  the 
said  plaintiff,  when  he  the  said  defendant  should  be  thereto  afterwards 
reqneeted :  Yet  the  said  defendant,  although  he  was  afterwards,  to  wit, 

on  the day  of ,  in  the  year  aforesaid,  requested  by  the  said 

plaintiff  so  to  do,  hath  not  as  yet  deliyered  the  said  goods  and  chattels, 
or  any  of  them,  or  any  part  thereof  to  the  said  plaintiff,  but  so  to  do 
hath  hitherto  wholly  refused,  and  still  refuses,  and  still  unjustly  detains 
the  same  from  the  said  plaintiff,  to  the  damage  of  the  said  plaintiff  of 
-^—  pounds  I  and  therefore  he  brings  his  suit,  &o.(r) 

DECLARATION  IN  TRESPASS. 
For  an  AasauU  and  BcUtery. 

In  the  Kingf  a  Benoh. 

The  ■'  day  of  — — ,  in  the  year  of  our 

Lord       '«  ■. 

to  wit,  A.  B.  (the  plunliff  in  this  suit),  by  E.  F.  his 

attorney  [or,  in  his  own  proper  person,]  compluns  of  CD.  f  *89  ] 
(*the  defendant  in  this  suit),  who  has  been  summoned  to 
answer  the  said  plaintiff,  {or^  who  has  been  arrested  at  the  suit  of  the 
said  plaintiff),  in  an  action  of  trespass:  For  that  the  said  defendant 

heretofore,  to  wit,  on  the day  of in  the  year  of  our  Lord , 

with  force  and  arms,  made  an  assault  upon  the  said  plaintiff,  and  beati 
wounded,  and  ill-treated  him,  so  that  his  life  was  despaired  of;  and 
other  wrong^  to  the  said  plaintiff  did ;  against  the  peace  of  our  said 

lord,  the  Idng,  and  to  the  damage  of  said  pluntiff  of pounds ; 

and  therefore  he  brings  his  suit,  ^. 

(r)  S  Chitty,  885,  Ist  edit. 
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DECLARATION  IN  TRESPASS. 

Quare  Olausum  Fregit 

In  the  King's  Bench. 

The    '  day  of ,  in  tlie  year  of  op? 


Lord 


to  int,  A.  B.  (the  plaintiff  in  this  suit),  by  £.  F.  his  attorney, 

[or J  in  his  own  proper  person,]  complains  of  0.  D.  (the  defendant  in 
this  suit),  who  has  been  sommoned  to  answer  the  said  plaintiff,  [or^  who 
has  been  arrested  at  the  suit  of  the  said  plaintiff,]  in  an  action  of  tres- 
pass :  For  that  the  said  defendant,  heretofore,  to  wit,  on  the  ■  day 

of ,  in  the  year  of  our  Lord  — ,  (*r)  with  foroe  and  arms 

broke  and  entered  the  dose  of  the  said  plaintiff,  that  is  to  say,  a  certain 

close  called ,  situate  and  being  the  parish  of ,  in  the  county 

of ,  and  with  his  feet,  in  walking,  trod  down,  trampled  upon,  con- 
sumed, and  spoiled  the  grass  and  herbage  of  the  said  plaintiff  then  and 


(V)  Originally  erery  declaration  in  trespass  seems  to  have  been  con- 
fined to  one  single  set  of  trespass.  When  the  injury  was  of  a  kind  that 
could  not  be  continaed  withont  intennission,  from  time  to  time,  the  pliun- 
tiff  was  permitted  to  declare  with  a  continuandoy  and  the  whole  was  con- 
sidered as  one  trespass.  In  more  modem  times,  in  order  to  saye  the 
trouble  snd  expense  of  a  distinct  writ,  or  coont,  for  fitety  different  act^ 
the  plaintiff  is  permitted  to  declare  for  a  trespass  on  dirers  days  and  times 
between  one  day  end  anotiier ;  and  in  tint  case,  he  may  give  eridence  of 
any  number  of  trespasses  within  the  time  specified.  Such  a  declaration 
is  considered  as  if  it  contained  a  distinct  count  for  every  different  trespass. 
This  is  for  the  adyantage  and  ease  cf  the  plaintiff;  but  he  is  not  obliged  to 
avail  himself  of  the  pririlege,  and  may  still  consider  his  declaration  as 
containing  one  count  only,  and  as  confined  to  a  single  trespass.  When 
it  «s  considered  in  that  light,  the  time  becomes  immaterial,  and  he  may 
proTc  a  trespass  at  any  time  before  the  commencement  of  the  action,  and 
within  the  time  prescribed  by  the  statute  of  limitations.  But  it  would 
be  giving  an  undue  advantage  to  the  plaintiff  if  he  could  avail  himself  of 
the  declaration  in  both  of  these  modes,  and  would  frequently  operate  as  a 
surprise  on  the  defendant.  He  is,  therefore,  bound  to  make  his  election 
before  he  begins  to  introduce  his  evidence.  He  must  waive  the  advan- 
tage of  this  peculiar  form  of  declaration,  before  he  can  be  permitted  to 
offer  evidence  of  a  trespass  at  any  other  time.  The  rule  is,  not  that  the 
plaintiff  shall  not  recooer  for  any  trespass  within  the  time  specified,  and 
also  for  a  trespass  at  another  time ;  but  he  shall  not  give  evidence  of  one 
or  more  trespasses  within  the  time,  and  of  another  at  another  time. 
Judgment  in  Pierce  v.  KdLens,  16  Mass.  470.  1  Sauad.  24.  Gould  PI.  ch. 
m.  {  98. 
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there  flawing,  and  being  of  great  valae,  to  wit,  of  the  value  of 


pounds,  of  lawful  money  of  Great  Britain ;  and  other  wrongs  to  the 
■aid  plaintiff  then  and  there  did ;  against  the  peace  of  our  said  lord, 
the  king,  and  to  the  damage  of  the  said  plaintiff  of  —  pounds ;  and 
therefore  he  brings  his  suit,  to. 

♦DECLARATION  IN  TB  ESPASS  ON  THE  CASE.    [  »4.0  ] 

In  AssumpHL 

For  Goods  sold  and  delivered. 
In  the  King's  Bench. 

The day  of  — — ,  in  the  year  of  our 

Lord , 

to  wit,  A.  B.  (the  plaintiff  in  this  suit),  by  E.  F.  his  attorney,  [or, 

in  his  own  proper  person,]  complains  of  C.  D.  (the  defendant  in  this 
suit),  who  has  been  summoned  to  answer  the  said  plaintiff,  [or,  who  has 
been  arrested  at  the  suit  of  the  sud  plaintiff,]  in  an  action  on  promises : 

For  that  whereas  the  defendant,  on  the day  of ,  in  the 

year  of  our  Lord  ,  was  indebted  to  the  plaintiff  in  —  pounds, 

for  the  price  and  ralve  of  goods  then  sold  And  delivered  by  the  plaintiff  to 
the  defendant  at  his  request ;  And  whereas  the  defendant  af^rwards,  in 
consideration  of  the  premises,  then  promised  to  pay  the  said  sum  of 
money  to  the  plaintiff  on  request ;  Yet  he  haih  disregarded  his  promises, 
and  hath  not  paid  the  said  money,  or  any  part  thereof,  to  the  plaintiff's 
damage  of  — *  pounds ;  and  thereupon  he  brings  suit,  &c. 

DECLARATION  IN  TRESPASS  ON  THE  CASE. 

ia  Trover. 

In  the  Sing's  Beach. 

The day  of  ,  in  the  year  of  our 

Lord——, 
to  wit,  A.  B.  (the  pi  untiff  in  ^is  suit),  by  E.  F.  his  attorney, 


[or^  in  his  own  proper  per  ion,]  complains  of  C.  D.  (the  defendant  m 
this  suit),  who  has  been  sunmoned  to  answer  the  said  plaintiff,  [or,  who 
has  been  arrested  at  the  suit  of  said  plaintiff,]  in  an  action  of  trespass 
on  the  *oase :  For  that  whereas  the  said  plaintiff  heretofore, 

to  wit»  on  the day  of ,  in  the  year  of  our  Lord  f  *41   1 

,  was  lawfully  possessed,  as  of  his  own  property,  of 

certain  goods  and  diattels,  to  wit,  twenty  tables,  and  twenty  chairs  of 

great  value,  to  wit,  of  the  value  of pounds  of  lawful  money  of 

Great  Britain;  and  being  so  possessed  thereof,  he  the  sud  plaintiff 
afterwards,  to  vrit,  on  the  day  and  year  afterwards,  casually  lost  the  said 
goods  «nd  4$hatlels  out  of  his  possession :  4ind  the  same  afterwavds,  to 


t 


41  OF  THS  FB0GEBDIN03 

wit,  on  the  day  and  year  aforesaid,  came  to  the  poesession  of  the  said  de- 
fendant by  finding;  Yet  the  aaid  defendant,  well  knowing  the  said  goods 
and  chattels  to  be  the  property  of  the  said  plaintiff,  and  of  right  to  be- 
long and  appertain  to  him,  bat  contriving  and  fraadolently  intending 
craftily  and  subtilly  to  deceive  and  defraud  the  said  plaintiff  in  this 
behalf,  hath  not  as  yet  delivered  the  said  goods  and  chattels,  or  any 
part  thereof,  to  the  sud  plaintiff  (although  often  reqoested  so  to  do ;) 
but  so  to  do  hath  hitherto  wholly  refused,  and  still  refuses ;  and  after- 
wards, to  wit,  on  the  — ^-  day  of  -— — ,  in  the  year  — ^,  converted  and 
disposed  of  the  said  goods  and  chattels  to  his  the  said  defendant's  own 

use,  to  the  damage  of  the  said  plaintiff  of pounds ;  and  therefore 

he  brings  his  suit,  &o, 

DECLARATION  IS  TRESPASS  ON  THE  CASE. 

F&r  a  LibeL 
In  the  Sling's  Bench. 

The  — ^ — f  day  of  t.  .  ■     ,  in  the  year  of  our 

Lord  ■■*■  ■■  . 


'  to  wit,  A.  B.  (the  plaintiff  in  this  suit),  by  E.  F.  his  attorney, 
I  or,  in  his  own  proper  person,]  complains  of  C.  D.  (the  defendant  in 
this  suit),  who  has  been  eummoned  to  answer  the  said  plaintiff,  [or,  who 
has  been  arrested  at  the  suit  of  the  said  plaintiff,]  in  an  action  of  tres- 
pass on  the  *caBe :  For  that  whereas  the  said  plaintiff  now 
[  *42  ]  ^  &  S9^y  ^ftte,  and  honest  subject  of  this  realm,  and  as  such 
hath  always  conducted  himself,  and  until  the  committing  of 
the  said  grievance  hereinafler  mentioned,  was  always  reputed  to  be  a 
person  of  good  fame  and  credit,  and  hath  never  been  guilty,  nor,  until 
the  committing  of  the  said  grievanee,  been  suspected  to  have  been 
guilty  of  peijury,  or  any  other  such  crime ;  by  means  of  which  sMd 
premises,  he  the  said  plaintiff,  before  the  committing  of  the  said  griev- 
ance, had  deservedly  obtained  the  good  opinion  of  all  of  his  neighbors, 
and  of  all  other  persons  to  whom  he  was  knows.  And  whereas,  befwe 
the  oommitting  of  the  said  grievance,  a  certain  action  had  been  depend- 
ing in  the  Court  of  our  lord  the  now  king,  before  the  king  himself  at 
Westminster,  in  the  county  of  Middlesex,  wherein  one  £.  F.  was  the 
plaintiff,  and  one  G.  H.  was  the  defendant;  which  said  action  had  been 

then  lately  tried  at  the  assiies  in  and  for  the  eoun^  of < — ; .  and  on 

such  trial  the  said  plaintiff  had  been  examined  on  oath,  and  had  given 
his  evidence  as  a  witness  on  the  part  of  the  said  S.  F. ;  yet  the  said 
defendant,  well  knowing  the  premises,  but  greatly  envying  the  happy 
condition  of  the  said  plaintiff,  and  contriving  and  wickedly  and  mali- 
ciously intending  to  injure  the  said  plaintiff  in  his  siud  good  fiyne  and 
credit,  and  to  bring  him  into  public  scundal,  infamy,  and  disgraee,  and 
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to  «anse  it  to  be  tospeoted  and  belieTed  diat  the  said  plaintiff  had 

been  guilty  of  peijary,  heretofore,  to  wit,  on  the day  of '« 

in  the  year  of  oar  Lord ,  falsely,  wickedly,  and  naliciously  did 

oompoae  and  poblish,  and  canee  and  prepare  to  be  published,  of  and 
•onoeming  the  eaid  plaintiff,  and  of  and  oonoeming  the  said  action,  and 
the  evidence  ao  given  by  the  aaid  plaintiff,  a  certain  false,  scandalous, 
malicioaa,  and  defamatory,  libel,  containing  (among  other  things)  the 
false,  scandalous,  defamatory,  and  libellous  matter  following,  of  and 
oonceming  the  said  plaintiff,  and  of  and  concerning  the 
action  and  the  OTidence  ao  given  by  the  said  *plaintiff,  that  [  *48  ] 
is  to  say,  that  he  (meaning  the  said  plaintiff)  was  forsworn  on 
the  trial  (meaning  the  said  trial,  and  thereby  then  and  there  meaning, 
that  the  said  plaintiff,  in  giving  his  evidence  as  aforesaid,  had  committed 
wilful  and  corrupt  perjury.)  By  the  means  of  the  committing  of  which 
grievance,  he  the  said  plaintiff  hath  been,  and  is  greatly  injured  in  hi^ 
seid  good  fame  and  credit,  and  brought  into  public  scandal,  infamy, 
sad  disgrace,  insomuch  that  divers  good  and  worthy  subjects*  of  this 
realm,  have^  by  reason  of  the  committing  of  the  said  grievance,  suspected 
and  believed,  and  still  do  suspect  and  believe  the  said  plaintiff  to  have 
been  guOty  of  peijury }  and  have,  by  reason  of  the  committing  of  the 
sud  grievance,  ftom  henceforth  hitherto  wholly  refused  to  have  any 
transaction  or  acquaintance  with  the  said  plaintiff  as  they  otherwise 

would  have  had,  to  the  damage  of  said  plaintiff  of pounds ;  and 

therefore  he  brings  his  sniti  Ao. 

DECLARATION  IN  REPLEVIN. 

In  the  King's  Bench. 

The    ■  day  of  "  ■  '■    ,  in  the  year  of  our 

Lord , 

— ,  to  wit,  0.  B.  (the  defendant  in  this  snit),  was  summoned  to  answer 
A.  B.  (the  plaintiff  in  this  suit),  of  a  plea,  wherefore  he  took  the  cattle 
of  the  s4ttd  plaintiff,  and  unjustiy  detained  the  same,  against  sureties  and 

pledges  until,  fto. ;  and  thereupon  the  said  plaintiff,  by ,  his  attorney 

[er,  in  Ills  own  proper  person]  complains:  For  that  the  said  defendant 

heretofore,  to  wit,  on  the day  of  ,  in  the  year  of  our  Lord 

f  at ,  in  the  county  of ,  in  a  certain  place  there  called 

,  took  the  cattie,  to  wit,  one  mare  of  the  said  plaintiff,  of  great 

value,  to  wit,  of  the  value  of pounds,  and  unjustiy  detained  the 

same,  agunst  sureties  (hi)  and  pledges,  until,  Ac.    Wherefore  the-  said 

(>»}  Ga^«$  and  pledges.    Per  Holt,C.  J.,  and  Treby,  J.,  in  Blackett  v. 
Crisiop,  1  Lord  Raym.  S78.    The  formula  and  the  reason  foi  retaining  it  arc* 
explained  in  Evans  v,  Brand6f,  2  H.  Bl.  548. 
5 
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plaintiff  saith  that  he  is  injured,  and  halh  *8iutauied  damage 
r  *44  1     to  the  Yalae  of  ^—  ponnds ;  and  thexefc^  he  hrings  his 
■nit,  fte.(9)  (5) 

The  plaintiff  hairing  declared  (t.  c,  deliyered  his  declara- 
tion,) it  is  for  the  defendant  to  concert  the  manner  of  his 
defence.[9]  For  this  purpose,  he  considers  whether,  on 
the  &ce  of  the  declaratioD^  and  supposing  the  facts  to  be 
true,  the  plaintiff  appcSirsV)  be  entitled  in  point  of  law,  to 
the  redress  he  seeks,  in  the  form  of  action  which  he  has 
chosen.  If  he  appears  to  be  not  so  entitled  in  point  of  law, 
and  this  by  defect  either  in  the  substance  or  the /arm  of  the 
declaration,  t.  e.,  as  disclosing  a  base  insufficient  on  the 
'  'merits,  or  as  framed  in  violation  of  any  of  the  rules  of 
pleading,  the  defendant  is  entitled  to  except  to  the  declara- 
tion on  such  ground.  In  so  doing,  he  is  said  to  demur; 
and  this  kind  of  objection  is  called  a  demurrerj(u) 

A  demurrer  (from  the  Latin  demorari^  or  French  demorrer^ 
to  "  wait  or  stay")  imports,  according  to  its  etymology,  that, 

(v)  8  Went.  S4.    See  an  ancient  precedent,  10  Ed.  m.  24. 
(«)  See  Appendix,  Notb  (17). 

(5)  See  Second  Appendix,  Nora  (2). 

[9]  In  the  first  and  second  editions  of  this  work,  the  audior  has  entered  at 
length  at  this  place — at  the  expense,  as  he  says,  of  some  digression — ^into  a 
consideration  of  the  proeetding  by  bill  in  lien  of  original  writ,  and  states  that, 
under  thi»  head,  two  different  speciss  of  proceeding  presented  themselTes  for 
examination :  first,  the  proceeding  hj  hill,  more  commonly  so  called,  founded 
oa  privilege  on  the  part  of  the  defendant ;  secondly,  a  proceeding,  also  without 
original  writ,  and  in  the  natare  of  a  proceeding  hy  hill,  though  not  usually  so 
denominated,  founded  on  privilege  on  the  part  of  the  plaintiff,  fiSs  explana- 
tion of  the  subjects  fills  several  pages  and  would  occupy  too  mu^spaoe for  a 
note  to  this'  edition,  eren  if  it  were  of  any  utility  to  the  student  of  law  hi  this 
country.  But  as  the  whole  proceeding  has  been  abolished  in  England^  and 
the  author  has  not  deemed  his  original  Tiew  necessa^  to  he  retained  in  this 
edition,  for  the  illustration  of  the  grounds  and  principles  of  practice  and 
pleading  in  his  own  country,  surely  it  will  be  looked  on  as  equally  unneces- 
sary in  this,  when  the  proceeding  by  bill  at  present*,  as  the  editor  helieTee, 
nnwhere  exists.  The  reason  of  this  abrogation  in  England  is  given  in  a  note 
in  the  author's  appendix.— See  Note  (4)  Appendix,  po$t.  See  ahw  the  third 
Appendix,  p.  clxiii.,  poet. 
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the  objecting. party  urill  not  proceed  with  the  pleading,  be- 
cause no  sufficient  statement  has  been  made  on  the  other 
side;  but  will  wait  the  judgment  of  the  Court  whether  he 
is  bound  to  answer.  The  form  of  a  demurrer  to  a  declara- 
tion will  appear  by  the  following  examples :— - 

♦DKMURRBR^ip)  [  ♦iS  ] 

To  the  DedJ^atOn. 

For  matter  of  Substance.  • 
Li  the  King's  Bench. 

The day  of ,  in  the  year  of  our 

JLord . 

C.  \>,\  And  the  said  defendant  by  ,  his 

sis.  \  attorney  [or  in  person,]  says  that  the  declaration  is  not  sufficient 
AB.  J  inlaw. 

DEMURRER. 

To  the  Declaration. 

For  matter  of  Form. 
In  the  King's  Bench. 

The  — ^  day  of ,  in  the  year  of  oar 

Lord • 

C.  J),\  And  the  sud  defendant,  by  — - —  his  attorney,  says  that  the 
iti.  >  declaration  is  not  sufficient  in  la^.  And  the  said  defendant, 
A.B. }  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
Tided,  shows  to  the  Court  here  the  foUowing  causes  of  demurrer  to  the 
Mid  declaration ;  that  is  to  say,  that  no  day  or  time  is  alleged  in  the 
aaid  declaration,  at  which  the  said  causes  of  action,  or  any  of  Ihem,  are 
sopposed  to  have  accrued.  And  also  that  the  said  declaration  is  in  other 
respects  uncertain,  informal,  and  insufficient,  &o. 

If  the  defendant  does  not  demur,  his  only  alternative 
method  of  defence  is  to  oppose  or  answer  the 
declaration  by  matter  of  fact.    In  so  doing,  ♦he  [  *4tQ  ] 
is  said  to  plead,(x)  (by  way  of  distinction  from 
demurring),  and  the  answer  of  fact,  so  made,  is  called  the 
plea. 

(v)  The  form  of  a  demnrrer  is  fixed  by  Rule  of  Ckmrt,  H.  T.  4  Will.  IV. 
Bee  Second  Report  of  Common  3Law  Commissioners,  p.  84. 
(x)  See  Appendix,  Notb  (18). 
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Pleas  are  divided  into  pleaa  dilatoby  and  psbemftobt; 
and  this  is  the  most  general  division  to  which  they  are 
8ubject.(y) 

Subordinate  to  this  is  another  division.  Fleas  are  either 
to  the  jurisdiction  of  the  Court — in  suspension  of  the  action-^ 
in  abatement  of  the  writ  of  declaration — or  in  bar  of  the  action  ; 
the  three  first  of  which  belong  to  the  dilatobt  class,  the 
last  is  of  the  pebekptoby  kind  .(2) 

A  pUa  to  the  jurisdiction  is  one  by  which  the  defendant 
excepts  to  the  jurisdiction  of  the  Court  to  entertain  the 
action.    The  following  is.  an  example : — 

PLEA  TO  THE  JURISDICTION. 

In  an  action  of  I!jectment  for  Lands  situate  within  a  County 

Palatine. 
In  the  King's  Bench. 

The     '  ■  ■-  day  of——,  in  the  year  of  our 

Lord , 

0.  D.  \  And  the  said  defendant,  in  his  proper  person,  sajs  that  the 
ats.  >  said  county  of  Durham  is,  and,  from,  time  whereof  the  memory 
A.  B.  J  of  man  is  not  to  the  contrary,  *hath  been  a  county  palatine ;  and 
there  nqw  are,  and  for  all  the  time  aforesaid  have  been  jns- 
[  *47  1  tices  there ;  and  that  aU  and  singular  pleas  for  the  reooyezy 
of  manors,  messuages,  and  tenements,  lying  and  being 
within  the  said  county,  have  been  for  all  the  time  aforesaid,  and  still  are 
pleaded  and  pleadable  within  the  said  county  of  Durham,  before  the 
justices  there  for  the  time  being,  and  not  here  in  the  Oourt  of  our  lord, 
the  king,  before  the  king  himself.  And  this  he  is  ready  to  rerify. 
Wherefore,  since  the  plea  aforesaid  is  brought  for  reoorery  of  the  pos- 
session of  thd  manors,  messuages,  lands,  and  hereditaments  aforesaid, 
within  the  said  county  palatine,  the  said  defendant  prays  judgment  if 
the  Court  of  our  lord,  the  king,  here  will  or  ought  to  hare  further  oog> 
niiance  of  the  plea  aforesaid.(a) 

A  plea  in  suspension  of  the  action  ia  one  which  shows 
aome  ground  for  not  proceeding  in  the  suit  at  the  present 

(y)  See  Appendix,  Norn  (19). 
(z)  Ibid.  NoTS  (20). 

(a)  Com.  Dig.  Abatement,  (D.  8.) ;  1  Went.  49.  In  ^{eetment  this  plea 
cannot- be  pleaded,  except  by  leave  of  the  court. 
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period,  and  prays  that  the  pleading  may  be  stayed  until 
tbat  ground .  be  removed.  The  number  of  these  pleas  ia 
small,  and  none  of  them.j^of  ordinary  occurrence  in  prac- 
tioe.(i) 

A  pka  in  abatemetU  is  one  which  shows  some  ground  for 
abating  or  quashing  the  original  writ  in  a  real  or  mixed 
action,  or  the  declaration  in  a  personal  action,  and  makes 
prayer  to  that  effect(c) 

The  grounds  for  such  plea  are  any  matters  of 
*fact  tending  to  impeach  the  correctness  of  the   [  *48  ] 
writ  or  declaration;  t.  e.  to  show  that  they  are 
improperly  framed,  witJiout,  at  the  same  time,  tending  to 
deny  the  right  of  action  itself. 

Besides  these  pleas  in  abatement,  properly  so  called, 
tbere  are  others  which  take  exception  to  the  personal  com- 
petency of  the  parties  to  sue  or  to  be  sued ;  these  are  not 
founded  on  any  objection  to  the  writ  c^  declaration,  and 
therefore  do  not  fall  within  the  definition  which  has  been 
given  of  pleas  in  abatement ;  but  as  they  offer  like  them  a 
sort  of  formal  objection,  and  do  not  tend  to  deny  the  right 
of  action  itself,  they  are  considered  as  of  the  same  general 
natnre  with  that  class  of  pleas,  and  pass  under  the  same 
denomination. 

The  following  are  examples  of  pleas  in  abatement : — 

PLEA  IIT  ABATEMENT. 

In  OiA  King's  Bench. 

The    '         day  of ,  in  the  year  of  our 

Lord  , 

C.  D.  \  And  the  said  defendant  by  '  his  attorney,  [or,  in  person,] 
ate.  [prays  judgment  of  the  said  declaration,  because  he  says  that 
A.  B. )  the  said  seireral  proposed  promisee  and  undertakings  in  the 
said  declarations  mentioned  (if  any  such  were  made),  were  made 
jointly  with  one  G»  H.,  who  is  still  Hying,  and  at  the  commencement  o^ 
this  tut  was  and  still  is  resident  within  the  jurisdiction  of 

this  Court,  *to  wit,  at ^  and  not  by  the  said  defendant     [  *49  ] 

abne.    And  this  the  sidd  defendant  is  ready  to  verify. 

(h)  See  Appendix,  Non  (21).  (e)  Ibid.  Notb  (22). 
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Wherefore  inasmuch  as  the  said  G.  H.  is  not  named  in  the  said  declara- 
tion, together  with  the  said  defendant,  he,  the  said  defendant,  prays 
judgment  of  the  said  deoUration,  and  that  the  same  be  <{aashed«  - 

PLEA  IN  ABATEMENT. 

In  the  King's  Bench. 

The day  of ,  in  the  year  of  our 

Lord . 

C.  I).  1      And  the  said  defendant,  by ,  his  attorney,  [oTj  in  person,  J 

ats.  V  says,  that  the  said  plaintiff  ought  not  to  be  answered  to  his  decla- 
A.  B.  J  ration  aforesaid,  because,  he  says,  that  the  said  plaintiff  is  an 
alien  bom,  to  wit,  at  Calais,  in  the  Kingdom  of  France,  in  parts  beyond 
the  seas,  under  the  allegiance  of  the  King  of  France,  an  enemy  of  our 
Lord  the  now  King,  bom  of  father  and  mother  adhering  to  the  said 
enemy ;  and  that  the  said  plaintiff  entered  this  kingdom  without  the  safe 
conduct  of  our  said  Lord  the  King.  And  this  the  sud  defendant  is 
ready  to  yerify.  Wherefore  he  prays  judgment,  if  the  said  plaintiff 
ought  to  be  answered  to  his  declaration  aforesaid,  (e)  &c 

The  effect  of  all  pleas  in  abatement,  if  successfal,  is,  that 
the  particular  action  is  defeated.  Bat|  on  the  other  hand, 
the  right  of  suit  itself  is  not  gone ;  and  the  plaintiff,  on 
resorting  to  a  better  form  of  writ  or  declaration,  may  main- 
tain a  new  action,  if  the  objection  were  founded 
[  ^0  ]  on  the  frame  *or  tenor  of  those  instruments ;  or 
if  the  objection  were  to  the  ability  of  the  party, 
(as  in  the  last  of  the  above  examples),  a  new  action  may 
be  broi^ght  when  that  disability  is  removed. 

Such  is,  in  its  principle,  the  doctrine  of  pleas  in  abate- 
ment ;  but  the  actual  power  of  using  these  pleas  has  been 
much  abridged,  and  the  whole  law  relating  to  them  conse- 
quently rendered  of  less  prominent  importance  than  for- 
merly, by  the  effect  of  modern  alterations.  Of  these  the 
principal  are  as  follows:    1.  A  large  proportion  of  these 

(e)  Lil.  Ent.  1.  Mod.  Ent.  9.  1  Went.  4fi,  29.  See  also  De  Wahl  «. 
Branne,  1  H.  &  N.  178 ;  Alcinous  r.  Nigrea,  4  E.  &  B.  317  ;  Sbepeler  v. 
Purant,  23  L.  J.  C.  P.  140.  It  is  to  be  observed  that  all  pleas  in  abated 
ment  most  be  verified  by  affidavit ;  or  at  least  some  probable  matter  must 
be  shown  to  the  Court  tending  to  prove  that  the  plea  is  true.  4  Ann.  c 
16,  §  11. 
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pleas  was  in  former  times  founded  on  objections  applying 
to  the  frame  of  the  original  writ  exclusively  of  the  decla- 
ration.   By  the  recent  statute  2  Will.  lY.  o.  89,  (abolishing 
the  original  writ  in  personal  actions,}  this  species  of  the 
plea  is  in  personal  actions  of  coarse  absolutely  extinguished ; 
and  in  actions  of  every  kind  it  had  long  been  practically 
abrogated  by  certain  Rules  of  Court  in  the  reigns  of  Geo. 
II.,  and  Geo.  III.,  providing  that  oyer  should  no  longer  be 
granted  of  the  original  writ,  that  is,  that  the  defendant 
should  no  longer  be  permitted  to  demand  to  hear  it  read  in 
Court  for  the  purpose  of  founding  an  objection  to  its  tenor. 
2.  One  of  the  most  frequent  pleas  in  abatement  has  hitherto 
been  that  of  mtsnomer,  viz.,  that  the  plaintiff  or  defendant 
was  misnamed  in  the  writ  or  declaration.    This  plea  of  mis- 
nomer is  abolished  in  personal  actions  by  the  late 
act  8  and  4  Will.  IV.  c.  42,  s.  11,  and  a  *new  mode  [  *51  ] 
of  taking  the  objection   substituted.('e)      8.   An- 
other plea  in  abatement  of  the  most  ordinary  occurrence 
was  that  of  nonjoinder  of  a  necessary  party,  of  which  an 
examination  is  above  given.     This  plea  having  been  often 
adopted  where  the  omitted  party  was  abroad,  or  his  resi- 
dence unknown  to  the  plaintiff,  and  its  operation  being 
in  such   cases  of  a  very  unfair  kind,  it  is  now  provided 
by  the  same  statute  (sect.  8,)  that  it  shall  henceforth  be 
disallowed  unless  it   contain   an   allegation   that  the  de- 
fendant resides  within  the  jurisdiction  of  the  Court,  and 
be  accompanied  with  an  affidavit  stating  the  place  of  resi- 
dence.   The  effect  of  that  provision  will  probably  be  to 
render  the  use  of  the  plea  of  nonjoinder  considerably  less 
frequent(»c)  [10] 

(^)  The  objection  cannot  be  taken   adrantage  of  after  the  time  for 
pleading  is  past.     Moodj  o.^latt,  3  Dowl.  486  ;  5  Tyrw.  492,  and  1  C.  M. 
^  R-  771.    See  as  to  misnomer,  Finch  o.  Cocken,  5  Tyrw.  774. 
'    (h)  See  Appendix,  Notb  (28).    Wheatlej  o.  Golney,  9  Dowl.  1019. 

[10]  The  reader  is  particularly  referred  to  this  note  of  the  author's 
Appendix,  (note  23,  post,}  as  showing  the  reasons  for  the  changes  in  the 
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A  pUa  in  bar  of  the  action  may  be  defined  as  one  which 
shows  some  ground  for  barring  or  defeating  the  action.(/) 
A  plea  in  bar  is,  therefore,  distingaished  from  all  pleas  of 
the  dilatory  class,  as  impugning  the  right  of  action  alto- 
gether, instead  of  merely  tending  to  divert  the  proceedings 
to  another  jurisdiction,  or  suspend  them,  or  abate  the  par- 
ticular writ  or  declaration.  It  is,  in  short,  a 
[  *62  ]  substantial  and  conclusive  answer  to  the  action.(^) 
*It  follows  from  this  property,  that  in  general  it 
must  either  deny  all,  or  some  essential  part  of,  the  aver- 
ments of  fact  in  the  declaration — or,  admitting  them  to  be 
true,  allege  new  fisicts  which  obviate  or  repel  the  legal  effect. 
In  the  first  case,  the  defendant  is  said,  in  the  language  of 
pleading,  to  travene(h)  the  matter  of  the  declaration;  in 
the  latter,  to  cof^ess  and  avoid  it.  Pleas  in  bar  are  conse- 
quently divided  into  pleas  by  way  of  traverse,  and  pleas  by 
way  <f  co^ession  and  avoidance. 

Of  pleas  in  bar,  of  each  of  these  descriptions,  the  fol- 
lowing are  examples : — 

PLEA  jy  BAR. 

Bff  Way  of  T}r€foer9€. 

In  CoTenant,  on  Indentore  of  Lease— for  not  repairiBg.(i)»> 
In  the  Ejng^a  Bench. 

The day  of ,  in  the  year  of  our 

Lord 

G.  D.  \     And  tiie  said  defendant,  by ,  his  attorney,  [or,  in  per- 

ate.  >  son,]  says  that  the  windows  of  the  said  messaage  or  tenement 
A.  B.  J  were  not  in  any  part  thereof  roinons,  in  decay,  or  oat  of  r^air, 

(/)  See  Appendix,  Nora  (24). 

(jg)  The  different  grounds  or  subjects  of  pleas  in  bar,  in  each  different 
form  of  action,  will  be  fonnd  enomerated,  Com.  Dig.  Pleader,  (8  A.) — (3 
0".  1».) 

(A)  See  Appendix,  Nora  (25). 

(i)  See  the  declaration,  snpra,  p.  88. 

law  of  pleas  in  abatement  for  misnomer  and  non-joinder,  and  the  cause  for 
the  rarianoe  between  this  and  his  former  editions,  npon  the  doctrine  of 
pleas  in  abatement. 
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in  manner  and  form  as  the  said  plaintiff  hath  above  complained  againbt 
him,  the  said  defendant.   And  of  this  he  puts  himself  upon  the  country. 

•PLEA  IN  BAR.  [  *68  ] 

By  way  of  Cof^esiion  and  Avoidance. 

In  a  like  action. 

In  the  Kin|i;'s  Bench. 

The day  of ,  in  the  year  of  our 

Lord . 

C.  D.i      And  the   said   defendant,  by  his  attorney,   [oTf  \xk 

ats.  >  person,]  says  that  after  the  said  breach  of  covenant,  and 
A.  B.  J  before  the  commencement  of  this  suit,  to  wit,  on  the    .  day 

of'  ,  in  the  year  of  our  Lord  ,  the  said  plaintiff,  by  his  cer- 

tain deed  of  release,  sealed  with  his  seal,  and  now  shown  to  the  Court 
here  (the  date  whereof  is  the  day  and  year  last  aforesaid),  did  remise, 
release,  and  for  ever  quit  daim  to  the  said  defendant,  his  heirs,  execu- 
tors, and  administrators,  all  damages,  cause  and  causes  of  action^ 
breaches  of  covenant,  debts,  and  demands  whatsoever,  which  had  then 
Socrued  to  the  said  plaintiff,  or  which  the  said  plaintiff  then  had  agunst 
the  said  defendant ;  as  by  the  said  deed  of  release,  reference  being  there- 
to had,  will  fully  appear.  And  this  the  said  defendant  is  ready  to 
verify. 

The  natare  of  a  demnrrer  to  the  deolaration,  and  of  plea, 
and  the  different  kinds  of  plea,  being  now  explained,  we 
will  oootinae  our  examination  of  the  process  of  pleading, 
and  will  first  suppose  that  the  defendant  takes  the  coarse 
of  pleading  to  the  declaration  in  the  bar,  by  way  of  tra^ 
WTH.  In  this  case,  it  is  evident  that  a  question  is  at 
once  raised  between  the  parties;  and  it  is  a  question  of 
faet^ — viz.,  whether  the  facts  in  the  declaration, 
•which  the  traverse  denies,  be  true.  A  ques-  [  ^54  ] 
tion  being  thus  raised,  or,  in  other  words,  the 
parties  having  arrived  at  a  specific  point  of  matter  affirmed 
on  the  one  side,  and  denied  on  the  other,  the  defendant 
(as  the  party  traversing,)  is,  conformably  to  the  ancient 
practice,(A;)  obliged  to  offer  to  refer  this  question  to  some 
modt  of  trial;  and  does  this  by  annexing  to  the  traverse 

(ib)  Vide  supra,  24. 
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an  appropriate  formula,  proposing  either  a  trial  bj  the 
country  (L  a  by  a  jury,) — aa  in  the  example,  p.  52,  or  such 
other  method  of  decision  as  by  law  belongs  to  the  particu- 
lar point  If  this  be  accepted  by  his  adversary,  the  parties 
are  then  (conformably  to  the  language  of  the  ancient  plead- 
ingXQ  said  to  be  at  issxjb  ;  and  the  question  itself  is  called 
the  ISSUE^Z)  Consequently  a  party  who  thus  traverses 
annexing  such  formula,  is  said  to  lender  issue;  and  the 
issue  so  tendered,  is  called  an  issue  in  fact.  Thus,  in  the 
example  at  p.  62,  the  defendant  by  his  plea,  tenders  an 
issue  in  &ct,  on  the  want  of  repair. 

If  it  be  next  supposed,  that  instead  of  traversing,  the 
defendant  chooses  to  danur^  it  is  obvious  that  a  question 
is  in  this  case  also  raised  between  the  parties ;  and  it  is  a 
question  of  law^  viz.,  whether  the  declaration  be  sufficient, 
in  point  of  law,  to  maintain  the  action.  The 
[  *56  ]  defendant  by  his  demurrer,  *not  only  raises  this 
question  of  law,  but  is  understood  thereby  to 
refer  it  to  the  proper  mode  of  decision  for  all  points  of 
law,  viz.,  the  judgment  of  the  Court ;  and  as  upon  a  trav- 
erse, he  tenders  an  issue  in  fact^  so  he  is  said,  in  this  case, 
to  tender  an  issue  in  law.  Thus,  in  example,  p.  45,  the  de- 
fendant, by  his  demurrer,  tenders  an  issue  in  law,  on  the 
sufficiency  of  the  declaration. 

The  issue,  whether  in  fact  or  law,  being  thus  tendered. 
it  is  necessary,  before  the  issue  is  complete,  that  it  be  ac- 
cepted And  this  subject  shall  be  considered,  first  as  ii 
respects  the  issue  in  law. 

The  tender  of  the  issue  in  Jaw,  where  the  defendant 
demurs  to  the  declaration,  is  neceaaarily  accepted  by  the 
plaintiff;  for  he  has  no  ground  of  objecting  either  to  the 
question  itself,  or  the  proposed  mode  of  decision,  A  ques- 
tion on  the  legal  sufficiency  of  the  declaration,  he  canuot 

(/)  Vide  supra,  24. 

(</)  "An  issue  is,,  when  both  the  parties  Join  upon  somewhat  that  they 
refer  unto  a  trial,  to  make  an  end  of  the  plea"  (i.  e.  suit.)  Finch's  Law,  Bk. 
TV.  ch.  xzxT.  p.  896,  ed.  1759. 
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of  course,  without  abandoning  his  own  form  of  proceed- 
ing, decline;  and  with  respect  to  the  mode  of  decision, 
yiz.,  the  judgment  of  the  Court,  there  is  in  matters  of  law, 
no  alternatiye  method.  He  is  therefore  obliged  to  accept, 
or  join  in  the  issue  in  law ;  and  does  so,  by  a  set  form  of 
words  CBlled  joinder,  in  demurrer;  of  which  the  following  is 
an  example : — 

•JOINDER  IN  DEMURRER.  [  ♦66  ] 

Upon  the  Demurrer,  p.  45. 
In  the  King's  Bench. 

The day  of ,  in  the  year  of  oar 

Lord . 

A  B  1 

^    "  the  said  plaintiff  says  that  the  declaration  is  sufficient 


-*•"•)      And 


But  the  tender  of  the  issue  in  fact,  where  the  defendant 
traverses  the  declaration,  is  not  necessarily  accepted  by  the 
plaintiff;  for  first,  he  may  consider  the  traverse  itself  as  in- 
sufficient in  law.  It  will  be  recollected  by  the  traverse, 
the  defendant  may  deny  either  the  whok,  or  a  part,  of  the 
declaration;  and  in  the  latter  case,  the  traverse  may,  in 
the  opinion  of  the  plaintiff,  be  so  framed,  as  to  involve  a 
port  immaterial  or  insufficient  to  decide  the  action.  Again, 
he  may  consider  the  traverse  as  defective  in  point  of  form, 
and  object  to  its  sufficiency  in  law  on  that  ground.  So, 
in  his  opinion,  the  mode  of  trial  proposed,  may,  in  point 
of  law,  be  inapplicable  to  the  particular  kind  of  issue. 
On  such  grounds,  therefore,  he  has  an  option  to  demur 
to  the  traverse,  as  insufficient  in  law.  The  effect  of  this 
demurrer,  however,  would  only  be  to  postpone  the  accept- 
ance of  the  issue,  by  a  single  stage ;  for  by  the  demurrer, 
he  tenders  an  issue  in  law;  and  his  adversary, 
♦according  to  the  principle  already  laid  down,(y)  [  *57  ] 
would  be  obliged  to  join  in  the  demurrer,  that  is, 
to  accept  the  issue  in  law,  in  the  next  pleading.    On  the 

(a)  Snpra,  p.  55. 
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Other  hand,  supposing  a  demurrer  not  to  be  adopted,  the 
alternative  coarse  will  be  to  accept  the  tendered  issue  of 
fact;  and  also  the  mode  of  trial  which  the  traverse  pro* 
poses;  and  this  is  done  (in  case  of  trial  bj  jury)  by  a  set 
form  of  words,  called  a  joinder  in  issue  or  a  similiter;  in  the 
following  form : — 

JOINDER  IN  ISSUE, 

OR 

SIMILITER. 

Upon  the  Traverse,  in  p.  62. 

In  the  King's  Bench. 

The day  of ,  in  the  year  of  our 


Lord 


A.  B.  1      And  the  plaintiff,  as  to  the  plea  of  the  said  defendant  above 
y.    >  pleaded,  and  whereof  he  hath  put  himself  upon  the  oountry, 
C.  D.  i  doth  the  Uke. 

The  issue 'in  law  or  £stct  being  thus  tendered,  and  ac- 
cepted on  the  other  6ide,  the  parties  are  cU  issue;  and  the 
pleading  is  at  an  end. 

Hitherto  it  has  been  supposed  that  the  defendant  either 
pleads  in  bar  by  way  of  traverse,  or  ^demurs  to 
[  *68  ]  the  declaration ;  but  we  will  now  suppose  him  to 
plead  either  one  of  the  kinds  of  dilatory  pka,  or 
a  plea  in  bar,  by  way  of  confession  or  avoidance.  In  either 
case  the  plaintiff  has  the  option  of  demurring  to  the  plea-— 
as  being,  in  substance  or  form,  an  insufficient  answer,  in 
point  of  law,  to  the  declaration, — or  of  pleading,  to  it,  by 
way  of  traverse,  or  by  way  of  coi\fession  and  avoidance  of 
its  allegations.  Such  pleading,{»)  on  the  part  of  the  plain- 
tiff, is  called  the  replication. 

If  the  replication  be  by  way  of  traverse,  it  is  necessary 
(as  in  the  case  of  the  plea)  that  it  should  tender  issue.  So, 
if  the  plaintiff  demur,  an  issue  in  law  is  necessarily  ten- 
dered ;  and,  in  either  case,  the  ultimate  result  is  a  joinder 

(s)  See  Appendix,  Nots  (26). 
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ffi  ustie;  upon  the  same  principles  as  above  explained  with 
respect  to  the  plea.  Bat  if  the  replication  be  in  confession 
and  avoidance,  the  defendant  maj  then,  in  his  tarn,  either 
demur, — or,  by  a  pleading,  traverse,  or  corifess  and  avoid, 
its  allegations.  K  sach  pleading  take  place,  it  is  called  the 
refoinder. 

In  the  same  manner,  and  subject  to  the  same  law  of 
proceeding,  viz.  that  of  demurring,  or  traversing,  or  plead- 
ing in  confession  and  avoidance,  is  conducted  all  the  sub- 
sequent altercation,  to  which  the  nature  of  the 
case  may  lead ;  and  the  *order  and  denominations  [  *69  ] 
of  the  alternate  allegations  of  fact  (or  pleadings) 
throughout  the  whole  series,  are  as  follows: — declaration, 
plea,  replication,  rqoinder,  surrgoinder,  rebutter,  and  surre* 
hutier.  After  the  surrebutter,  the  pleadings  have  no  dis- 
tinctive names;  for  beyond  that  stage  they  are  very  seldom 
found  to  extend.(a) 

To  whatever  length  of  series  the  pleadings  may  happen 
to  lead,  it  is  obvious,  that  by  adherence  to  the  plan  here 
described,  one  of  the  parties  must,  at  some  period  of  the 
process,  more  or  less  remote,  be  brought  either  to  demur 
or  to  traverse;  for,  as  no  case  can  involve  an  inexhaustible 
store  of  new  relevant  matter,  there  must  be  somewhere  a 
limit  to  pleading  in  the  way  of  confession  and  avoidance. 
Examples  have  already  been  given  of  the  demarret  and 
traverse  occurring  at  the  second  stage  of  the  pleading,  viz. 
in  the  plea :  in  those  which  here  follow,  they  are  not  pro- 
duced till  after  a  long  series. 

Let  the  plaintiff  be  supposed  to  declare  in  assumpsit, 
and  the  defendant  to  plead  in  abatement :  (for  example,  the 
non-joinder  of  a  joint  contractor,  as  in  p.  48.)  The  plain- 
tiff may  then  be  supposed  to  reply  thus : — 

(a)  See  Appendix,  Notb  (S7). 
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REPLICATION. 

By  way  of  Traverse. 

Upon  the  Plea,  p.  48. 
In  the  King's  Bench. 

The day  of ,  in  the  year  of  onr  Lord j— . 

A.  B.  -I  And  the  said  plaintiff  says,  that  his  said  declaration,  by  reason 
y.  >  of  anything  in  the  said  plea  alleged,  ought  not  to  be  quashed, 
0.  D. )  because  he  says  that  the  said  promises  and  undertakings  were 
made  by  the  said  defendant  alone,  in  manner  and  form  as  the  said 
plaintiff  hath  above  complained ;  and  not  by  the  said  defendant  jointly 
with  the  said  G.  H.,  in  manner  and  form  as  the  said  defendant  hath 
above,  in  his  sud  plea,  alleged.  And  this  the  sud  plaintiff  prays  may 
be  inquired  of  by  the  country. 

Again,  let  the  plaintiff  be  supposed  to  declare  in  cove- 
nant on  an  indenture  of  lease,  (as  in  p.  86,)  and  the  defend- 
ant to  plead  in  bar,  bj  way  of  confession  and  avoidance ; 
(for  example,  a  release,  as  in  p.  53 ;)  the  plaintiff  may  then 
be  supposed  to  reply  thus : — 

REPLICATION. 

By  way  of  Oonfession  and  Avoidance. 

Upon  the  Plea,  p.  53. 
In  the  King's  Bench. 

The  —  day  of ,  in  the  year  of  our  Lord  . 

A.  B.  1  And  the  sud  plaintiff  says,  that  he  the  said  plain- 
[  *61  1      ^*    f  ^^>  ^  ^®  time  of  the  making  of  the  said  supposed 

0.  D.  J  deed  of  release,  was  unlawfully  imprisoned  and  *de- 
tained  in  prison  by  the  said  defendant,  until,  by  force  and  duress  of  that 
imprisonment,  he  the  said  plaintiff  made  the  said  supposed  deed  of 
release,  as  in  the  said  plea  mentioned.  And  this  the  said  plaintiff  is 
ready  to  verify. (6) 

To  this  the  defendant  mav  be  supposed  to  r^oin,  as  foU 
lows : — 

(6)  See  a  similar  Beplicationy  9  Bteharoson  s  K.  B.  60  $  S  Edw.  8,  pi.  20. 
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REJOINDER. 

By  way  of  Traverse, 
Upon  the  aboye  Replication* 

In  the  King's  Bench. 
,  The day  of ,  in  the  year  of  onr  Lord . 


C.  D.  1  And  the  said  defendant  lays,  that  the  said  plaintiff  freely 
ats.  >  and  Toluntarily  made  the  said  deed  of  release,  and  not  by  force 
A.  B.  )  and  duress  of  imprisonment,  in  manner  and  form  as  by  the  said 
replication  alleged.  And  of  this  the  said  defendant  puts  himself  upon 
the  country,  (c) 


Iq  these  examples,  the  parties  evidently  arriye  at  a  tra- 
verse; but  it  ma  J  happen^  that  in  any  part  of  the  series, 
demurrer^  instead  of  traverse,  may  take  place.  Thus,  if  the 
defendant  in  the  last  example,  chose  to  dispute  the  suffi- 
ciency, in  point  of  law,  of  the  substance  of  the  matter  in 
the  replication,  he  would,  instead  of  a  rejoinder  demur  to 
the  replication  thus: — 

♦DEMURRER.  [  *62  ] 

To  the  last  Replication  in  p.  60. 

In  the  King's  Bench. 

The  -^—  day  of  — — -,  in  the  year  of  our  Lord  . 

C  I)  "^ 

'  I      And  the  said  defendant  says  that  the  replication  is  not  suffi- 

ats.  V  .     X .    1  _ 
I  oient  in  law. 

As  the  parties  will  at  length  arrive  at  demurrer  or  tra- 
verse, so,  whenever  a  traverse  is  at  length  produced,  it  com- 
prises a  tender  of  issue  (as  in  the  above  examples ;)  and  a 
demurrer  also  necessarily  involves  a  tender  of  issue ;  the 
conseqiience  of  which  is,  in  either  case,  a  joinder  in  issue^ 
exactly  upon  the  same  principle  as  above  explained  with 
respect  to  the  plea ;  so  that  the  parties  arrive  at  issue,  after 
a  long  series  of  pleading,  precisely  in  the  same  manner  as 
when  the  process  terminates  at  the  earliest  possible  stage. 
Such  is,  in  a  general  view,  the  nature  of  the  process  of 
pleading,  and  the  manner  of  coming  to  issue.(c2) 

(e)  See  a  similar  rejoinder,  2  Richardson's  K.  B.  60. 
(<f)  See  Appendix,  Notb  r28). 


€2  OF  THE  PBOCSEDDTOS 

And  here  we  may  take  occasion  to  notice  an  important 
corollary  or  inference^  resolting  from  the  preceding  expla- 
nationsy  as  to  the  nature  of  demurring  and  of 
[  ^83  ]  pleading,  viz.,  that  a  demurrer  is  *neyer  founded 
on  matter  collatend  to  the  pleading  which  it  op- 
poses, but  arises  on  the  face  of  the  statement  itself; — a 
pleading  is  always  founded  on  matter  collateral.  This  con- 
sideration will  serve  as  a  guide  to  determine  whether  a 
given  objection  should  be  brought  forward  by  way  of  plead- 
ing or  of  demurrer.  Thus,  if  the  declaration  in  assumpsit 
omit  to  mention  the  day  when  the  promise  was  made,  it  is 
an  objection  to  which  that  statement,  on  the  face  of  it,  is 
subject,  and  which  should  consequently  be  taken  by  way 
of  demurrer;  but  if  one  of  the  parties  making  the  promise 
is  omitted,  the  fhot  that  there  was  such  a  party,  is  one  of  a 
collateral  nature,  not  disclosed  by  the  declaration  itseli^  and 
must  be  brought  forward  therefore  by  way  of  plea,  viz.  a 
plea  in  abatement. 

The  pleading  has  been  hitherto  supposed  to  take  its 
direct  and  simple  course.  There  are,  however,  some  plecu 
out  of  the  common  form,  and  of  occasional  occurrence 
only,  by  which  its  progress  is  sometimes  broken  or  varied ; 
and  of  those  it  will  now  be  proper  to  give  some  account. 

The  pleaa  here  referred  to  are  those  which  have  been 
known  by  the  names  of  pleas  puis  darreign  continuance. 

By  an  ancient  practice,  very  recently  aban- 
[  *64  ]  *doned,  when  adjournments  of  the  proceedings 
took  place  for  certain  purposes,  from  one  day  or 
one  term  io  another,  there  was  always  an  entry  made  on 
the  record,  expressing  the  ground  of  the  adjournment,  and 
appointing  the  parties  to  re-appear  at  the  given  day,  which 
entries  were  called  continuances.  In  the  intervals  between 
such  continuances  and  the  day  appointed,  the  parties  were 
of  course  out  of  Oowrt^  and  consequently  not  in  a  situation 
to  plead.  But  it  sometimes  happened  that  after  a  plea  had 
been  pleaded,  and  while  the  parties  were  out  of  Court,  in 
consequence  of  such  a  continuance,  a  now  matter  of  de* 
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fence  arose,  which  did  not  exist,  and  which  the  defendant 
ooDseqaently  had  no  opportunity  to  plead,,  before  the  last 
continaance.  This  new  defence,  he  was  therefore  entitled, 
at  the  day  given  for  his  re-appearance,  to  plead  as  a  matter 
that  had  happened  after  the  last  continuance — pais  darreign 
continuance — post  ultiniam  continuationem. 

By  a  late  rule  of  Court,  Hil.  T.  4  W.  4,  it  is  provided 
that  no  entry  of  continuances  (with  a  single  exception 
there  mentioned)  shall  in  future  be  made ;  but  there  is  a 
proviso  that  in  all  cases  in  which  a  plea  puis  darreign  con- 
tinnance  was  then  by  law  pleadable,  ''the  same  defence 
may  still  be  pleaded,  with  an  allegation  that  the  matter 
arose  after  the  last  pleading,  or  the  issuing  of 
•the  jnry  process,  as  the  case  may  be."(c?)  The  [  ♦66  ] 
plea  will  henceforth  therefore  be  pleaded  in  the 
following  form,  and  under  the  following  denomination: — 

PLEA  TO  THE  FURTHER  MAINTENANCE  OF  THE 

ACTION. 

In  the  King's  Bench. 

The day  of ,  in  the  year  of  onr  Lord 

.    The  said  defendant  by  his  attorney  [or,  in  person] 


CD. 
•ti. 

ABJ 


says,  that  the  sud  plaintiff  ought  not  farther  to  have  or  main- 
tain his  aforesaid  action  against  him;  because,  he  says,  that 
1^  the  last  pleading  in  this  cause,  that  is  to  say,  on  the  -^-^  day 
of——  in  the  year  of  our  Lord  ,  the  said  plaintiff,  by  his  cer- 

iiin  deed  of  release,  sealed  with  his  seal  [the  release  may  be  here  stated, 
M  rapra,  p.  53.]  And  this  the  said  defendant  is  ready  to  yerify. 
Wherefore  he  prays  judgment,  if  the  said  plaintiff  ought  fariher  to 
hare  or  maintain  his  aforesud  action  against  him,  Ac. 

It  is  to  be  observed  that  the  effect  of  sucli  a  plea  is  not 
to  impugn  the  right  of  action  altogether,  but  only  the  right 
^ fuTther  maintaining  it;  i.  e.  since  the  period  when  the 
matter  of  defence  arose;  and  in  this  respect  it 
differs  from  an  ordinary  plea  in  bar,  which  is  in  [  *66  ] 
the  nature  of  *an  absolute  and  general  exception 

{(t)  See  Second  Report  Common  Law  Commissionore,  p.  32,  for  aa  «x« 
(lamrtioa  of  the  views  which  led  to  this  alteration. 
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to  the  plaintiff's  right  to  maintain  the  action  and  tends  to 
deny  that  it  wa^  properly  brought. 

A  plea  of  this  kind  is  always  pleaded  by  way  of  sub- 
stitution for  the  former  plea;  on  which  no  proceeding  is 
afterwards  had.  It  may  be  either  in  bar  or  abatement ;(/) 
and  is  followed,  like  other  pleas,  by  a  replication  and  other 
pleadings,  till  issue  is  obtained  upon  ii.{g) 

These  are  also  incidents  of  occasional  occurrence  by  which 
the  progress  of  the  pleading  is  sometimes  varied.  In 
modern  practice,  however,  there  is  only  one. of  them  of  suffi- 
cient importance  to  require  notice  in  this  place.(6)  This 
is  the  demand  of  oyer.  [11] 

Where  eithei;  party  alleges  any  deed,  he  is  in  general 
obliged,  by  a  rule  of  pleading  that  will  be  afterwards  con- 
sidered in  its  proper  place,  to  make  profert  of  such  deed ; 
that  is,  to  produce  it  in  court  simultaneously  with 
[  *67  ]  the  pleading  in  *  which  it  is  alleged.  This,  in  the 
days  of  oral  pleading,  was  of  course  an  actual 
production  in  court.  Since  then,  it  consists  of  a  formal 
allegation  that  he  shows  the  deed  in  court;  it  being,  in 
fact,  retained  in  his  own  custody.  An  example  of  this 
allegation  will  be  found  in  the  declaration  of  debt  on  a 
bond,  as  above  given.(A) 

Where  profert  is  thus  made  by  one  of  the  parties,  the 
other,  before  he  pleads  in  answer,  is  entitled  to  demand  oyer, 

(/)  Com.  Dig.  Abatement,  I.  24. 

(<7)  See  an  example  in  Littleton  t.  Cross,  S  Bam.  &  Cress.  317.  Bj  a 
late  rule,  H.  T.  4  Will.  4,  no  plea  of  this  kind  is  to  be  allowed,  unless 
accompanied  hj  an  affidavit  that  the  matter  of  it^  arose  within  eight  dajB 
next  before  the  pleading  thereof,  or  unless  the  court  or  a  Judge  shall 
otherwise  order. 

(A)  Supra,  p.  84. 


(6)  See  Second  Appendix,  Kotb  (5). 

[11]  In  the  first  and  second  editions,  the  demand  of  view;  i^  voucher  to 
warrantjf;  3,  oyer;  4,  prayer  of  an  imparlance^  were  stated  as  the  incidents 
of  occasional  occurrence  which  required  illustration.  The  statement  of 
die  doctrine  of  imparlance  is  introduced,  pott,  in  a  note  to  p.  79. 
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tli&t  IB,  to  hear  it  rettd.  For  it  is  to  be  observed,  that  the 
forms  of  pleading  do  not,  in  general,  require  tbat  the  whole 
of  any  instrument  which  there  is  occasion  to  allege,  should 
he  set  forth.  So  much  only  is  stated  as  is  material  to  the 
purpose;  of  which  the  example  last  cited  will  also  serve 
for  illustration.  The  other  party,  however,  may  reasonably 
desire  to  hear  the  whole ;  and  this  either  for  the  purpose 
of  enabling  him  to  ascertain  the  genuineness  of  the  alleged 
deed,  or  of  founding  on  some  part  of  its  contents,  not  set 
forth  by  the  adverse  pleader,  some  matter  of  answer.  He 
is  therefore  allowed  this  privilege  of  hearing  the  deed  read 
verbatim. 

When  the  profert  was  actually  made  in  open  court,  the 
demand  of  oyer,  and  the  oyer  given  upon  *it,  took 
place  in  the  same  manner,  and  the  course  was,  [  *68  ] 
tbat  on  demand  by  one  of  the  pleaders,  the  deed 
was  read  aloud  by  the  pleader  on  the  other  side.(t)  By  the 
present  practice^  the  attorney  for  the  party  by  whom  it  is 
demanded,  before  he  answers  the  pleading  in  which  the 
profert  is  made,  sends  a  note  to  the  attorney  on  the  other 
aide,  containing  a  demand  of  oyer ;  on  which  the  latter  is 
bound  to  carry  to  him  the  deed,  and  deliver  to  him  a  copy 
of  it,  if  required,  at  the  expense  of  the  party  demanding ; 
and  this  is  considered  as  oyer,  or  an  actual  reading  of  the 
deed  in  court.(i) 

Oyer  is  demandable  in  all  actions,  real,  personal,  and 
mixed. 

(0  Semb.  Com. Dig.  Pleader  (P.  I).  Simpflon  v.  Ganide,  Lntw.  1644.  In 
Jerofig  9.  Harridge,  1  Sid.  88,  the  reading  of  the  deed  is  said  to  be  the  act 
ifftke  Court;  bat  the  trne  doctrine  is  probably  that  laid  down  in  Lutwyche. 
The  mle  seems  to  have  been  that  writs  were  read  by  the  Court,  but  deeds 
by  the  pleader.    See  Com.  Dig.  Pleader  (P.  1) . 

W  ^Age  V.  Diyine,  3  T.  R.  40 ;  1  Tidd,  635,  8th  edit. ;  1  Sel.  264.  And 
the  party  demanding  is  entitled  to  a  copy  of  the  attestation  and  names  of 
the  witnesses,  1  Sannd.  9,  b,  n.  («).  There  is  no  settled  time  for  the  plain- 
tiff to  gire  oyer.  The  defendant  must  give  it  in  two  days  exclusive  after 
the  demand.    1  Tidd,  637,  638,  8th  edit. 
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Oyer  is  said  to  have  been  formerly  demandable 
[  *69  J   *not  only  of  deeds,  but  of  recardsJU)  alleged  in 

pleading:  but,  by  the  present  practice,  it  is  not 
now  granted  of  a  record  ;(n)  and  can  be  had  only  in  the 
cases  of  deeds,  probcUes,  and  letters  of  administration,  Jke^  of 
which  profert  is  made  on  the  other  side ;  of  private  writings 
not  under  seal,  oyer  has  never  been  demandable.(o) 

Oyer  can  be  demanded  only  where  profert  is  made.(|>) 
In  all  cases  where  profert  is  necessary,  and  where  it  is  also 
in  fact  made,  the  opposite  party  has  a  right,  if  he  pleases, 
to  demand  oyer ;  but  if  it  be  unnecessarily  made,  this  does 
not  entitle  to  oyer;  and  so  if  profert  be  omitted  when  it 
ought  to  have  been  made,  the  adversary  cannot  have  oyer, 

but  must  derour.(9) 
[  *70  ]       *A  party  having  a  right  to  demand  oyer,  is  yet 

not  obliged,  in  all  cases,  to  exercise  that  right ;(«) 
nor  is  he  obliged,  in  all  cases,  after  demanding  it,  to  notice 
it  in  the  pleading  that  he  afterwards  files  or  delivers.(0 


(/)  Com.  Dig.  Pleader  (P.  2).  Ward  v.  Griffith.  Ld.  Bay.  83.  See, 
howerer,  the  remark  on  this  subject  in  1  Arch.  164;  and  see  the  Sang  9. 
Amerr,  1  T.  B.  149. 

(ii)  See  the  King  v.  Amery,  I  T.  B.  150.  Bnt  if  a  judgment  be  pleaded, 
the  party  pleading  it  must  giye  the  date  and  number  of  the  roll  on  which 
it  is  entered  and  filed,  or  his  plea  will  not  be  receired,  1  Tidd,  636,  8th 
edit. ;  B.  Hill,  T.  4  W.  4. 

(-o)  Bnt  where  an  action  is  founded  on  a  written  instmment  not  imder 
seal,  though  the  defendant  cannot  pray  oyer,  yet  the  Court  will,  in  some 
cases,  make  an  order  for  deliyery  of  a  copy  of  it  to  the  defendant  or  his 
attorney,  and  that  all  proceedings  in  the  meantime  be  stayed,  1  Tidd,  639, 
8th  edit. ;  1  Saund.  2,  d,  n.  (jg).  It  seems  that  oyer  is  not  demandable  of 
an  act  of  parliament,  1  Tidd,  637 ;  nor  of  letters  patent,  1  Arch.  164 ;  nor 
of  a  recognizance.  Ibid.  But  it  is  demandable  of  a  deed  enrolled,  or  of 
the  exemplification  of  the  enrolment,  according  to  the  terms  of  the  pro- 
fert. Ibid. 

(p)  Therefore  in  an  action  on  a  bond  conditioned  for  performance  of  the 
oorenants  in  another  deed,  the  defendant  cannot  crare  oyer  for  such  deed,  bnt 
must  himself  plead  it  with  a  profert.     1  Chitty,  415,  1st  edit. 

{g)  Arch.  164;  1  Saund.  9,  a,  n.  (<f).  (s)  Arch.  164,  165. 

(0  By  a  late  rule,  Hil.  T.  2  W.  4,  if  a  defendant,  after  craying  oyer  of 
a  deed,  omit  to  insert  it  at  the  head  of  his  plea,  the  plaintiff,  on  making 
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Sometimes,  however,  be  is  obliged  to  do  both ;  viz.  where 
he  has  occasion  to  found  his  answer  upon  any  matter  con- 
tained in  the  deed  of  which  profert  is  made,  and  not  set 
forth  by  his  adversary.  In  these  cases,  the  only  admissible 
method  of  making  much  matter  appear  to  the  court,  is  to 
demand  oyer,  and  from  the  copy  given  set  forth  the  whole 
deed  verbatim  in  his  pleading.(u)  The  following  is  an  ex- 
ample of  the  manner  in  which  the  demand  of  oyer  is  thus 
entered,  and  the  deed  set  forth  in  the  pleading. 

♦PLEA  IN  BAR.  [  *71  } 

To  Debt  on  Bond.  (2) 
In  the  King's  Bench. 

The day  of ,  in  the  year  of  oui 

Lord . 

C.  D.  \      And  the  sidd  defendant,  by his  attorney  [otj  in  pep- 

ats.  >  son,]  craves  oyer  of  the  said  writing  obligatory,  and  it  is  read 
A.  B.  J  to  him,  &c.  He  also  craves  oyer  of  the  condition  of  the  said 
writing  obligatory,  and  it  is  read  to  him  in  these  words : ''  Whereas,*' 
(here  the  condition  of  the  bond,  which  shall  be  supposed  to  be  for  pay- 
ment of  one  hundred  pounds  on  a  oertun  day,  is  set  forth  verbatim ;) 
which  being  read  and  heard,  the  said  defendant  says  that  he,  the  said 

defendant,  on  the  said day  of  ,  in  the  year  aforesaid,  in 

the  said  writing  obligatory  mentioned,  paid  to  the  said  plaintiff  the  said 
sum  of  one  hundred  pounds  in  the  said  condition  mentioned,  together 
with  all  interest  then  due  thereon,  according  to  the  form  and  effect  of 
the  siud  condition.    And  this  the  said  defendant  is  ready  to  verify,  (y) 

When  oyer  is  demanded  and  the  deed  set  forth,  as  above 
explained,  the  effect  is  as  if  it  had  been  set  forth  in  the 
first  instance  by  the  opposite  party ;  and  the  tenor  of  the 

vp  the  iMue  or  demurrer  book,  may,  if  he  think  fit,  insert  it  for  him  ;  bat  the 
costs  of  such  insertion  shall  be  in  the  discretion  of  the  taxing  officer.  See 
Com.  Dig.  Pleader,  (P.  1). 

(«)  Com.  Dig.  Pleader,  (2  V.  4).  2  Sauid.  410,  n.  (2).  1  Saand.  9, 
b,  n.  (I).  Stibbs  v,  Clough,  1  Stra.  227.  Ball  v.  Sqnarry,  Fort.  354. 
Colton  V.  Goodridge,  2  Black.  1108.  If  he  does  not  set  forth  the  whole  deed 
or  misrecttes  it,  plaintiff  may  sign  judgment  for  want  of  a  plea.  Jevons  o. 
Harndge,  1  Sannd.  1,  b.    And  see  Com.  Dig.  (P.  1). 

(x)  See  the  declaration,  supra,  p.  34.  (y)  2  Chitty,  473,  Ist  edit. 
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deed  as  it  appears  npon  oyer  is  consequently  considered  as 
forming  a  part  of  the  last  precedent  pleading.  Therefore, 
if  the  deed,  when  so  set  forth  by  the  plea,  be  found  to  con- 
tain in  itself  matter  of  objection  or  answer  to  the 
[  *72  ]  plaintiff's  case,  as  stated  in  the  declaration^  the 
defendant's  •course  is  to  demur; — as  for  matter 
apparent  on  the  face  of  the  declaration  ;(a) — and  it  would 
be  improp)er  to  make  the  objection  the  subject  of  plea. 

Questions  arising  upon  the  right  to  oyer  are  now  gene- 
rally settled  upon  application  to  the  court  or  a  judge.  But 
this  is  not  the  only  course ;  for  if  a  ^party  demands  oyer,  in 
a  case  where,  upon  the  face  of  the  pleading,  his  adversary 
conceives  it  to  be  not  demandable,  the  latter  may  demur , '{a) 
or  if  he  has  any  matter  of  fact  to  allege  as  a  ground  why 
the  oyer  cannot  be  demanded,  he  may  plead  such  matter,(&) 
if  he  plead,  the  allegation  is  called  a  counter  plea  to  the  oyer; 
all  pleadings  of  this  incidental  kind,  diverging  from  the 
main  series  of  the  allegations,  being  termed  counter  plea8.{c) 
Again,  on  the  counter-plea,  in  all  these  cases,  there  may 
happen  to  be  a  replication,  and  other  subsequent  plead- 
ings; and  so  the  parties  may  come  to  issue  in  law  or  in  fact 
on  this  collateral  subject,  in  the  same  manner  as  upon  any 
principal  matter  in  controversy .[12] 

(2)  Jeffrey  v.  White,  Dong.  475.    Snell  v.  SneU,  4  Barn.  &  Cress.  741. 
'     (a)  1  Saand.  9,  b,  n.  (1).  (6)  Ibid. 

(c)  In  Beg.  Plac.  118,  counter-plea  is  defined  to  be  *<a  kind  of  repli- 
cation." 


[12]  These  collateral  or  incidental  pleadings,  thongh  according  to  the  prin- 
ciple of  the  science,  they  may  occur,  have  now  fallen  into  completo  disuse  in 
point  of  practice.— Stephen.  PI.  95,  Ist  ed. 

In  his  first  and  second  editions,  the  learned  author  has  here  considered  the 
doctrine  of  Imparlance  in  the  following  language : — 

By  the  ancient  practice,  if  a  party  found  himself  unprepared  to  answer 
the  last  pleading  of  his  adrersary  immediately,  his  course  was  to  pray 
the  Court  to  allow  him  a  farther  day  for  that  purpose ;  which  was  accord- 
ingly granted  by  the  Court  to  any  day  that,  in  their  discretion,  they 
might  award  either  in  the  same  or  the  next  succeeding  term.  (Booth, 
M.    Com.  Dig.  Pleader,  D.  1.)    The  party  was,  in  this  case,  said  to  pray, 
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Supposing  the  cause  to  be  at  issue,  the  next  prooeeding 
is  to  make  a  transcript  upon  paper  of  *the  whole 
pleadings  that  have  been  delivered  between  the  [  *7S  ] 
parties.    This  transcript,  when  the  issue  joined 

•nd  the  Conit  to  grant,  an  imparlance  (interlocatio,  or  interloquela ;)  a 
tenn  derired  from  the  nupposition  that  in  this  interval,  the  parties  might 
talk  together,  and  amicably  settle  their  controversy.     (S  Bl.  Com.  299.) 

An  imparlance,  when  granted,  was  one  of  the  cases  of  continuance; 
of  which  general  doctrine  some  explanation  has  been  before  given.  Snpra, 
p.  31.) 

It  was  grantable  in  almost  all  actions :  real,  personal,  and  mixed. 
(Com.  Dig.  Pleader,  D.  2.) 

The  prajer  of  imparlance,  when  made  bj  the  defendant  prior  to  hii 
plea,  was  either  general  or  special.  The  first  was  simply  a  prayer  for 
leave  to  imparl.  Of  snch  general  imparlance,  it  was  a  consequence,  that 
die  defendant  was  afterwards  precluded  from  certain  proceedings  of  a 
dilatory  tendency,  which  might  before  have  been  competent  to  him. 
Ihos  he  could  not,  after  a  general  imparlance,  demand  oyer,  (2  Saund. 
S,  n.  (2),)  nor,  (according  to  some  authorities)  a  m'eio,  (2  Saund.  45,  b. ; 
Booth,  89,)  nor  could  he  plead  a  plea  to  the  jurisdiction,  or  in  abatement, 
(0>m.  Dig.  Abatement,  I.  20.  2  Saund.  2,  n.  (2).)  Accordingly,  if  he 
wished  to  preserve  his  right  to  these  advantages,  he  varied  the  form  of  his 
prayer,  and  made  it  with  a  reservation  of  such  right.  If  his  object  was  to 
preserve  the  right  of  pleading  in  abatement,  he  prayed  what  is  called  a 
specie^  imparlance.  The  nature  of  the  imparlance,  general,  and  special,  will 
more  fully  appear  by  examples  of  the  style  in  which  this  kind  of  oontinu- 
anoe  was  entered  on  the  record. 

B9TBT  OF  OBNBBAL  IXPABLABOB. 

To  the  Declaration. 

(In  the  King's  Bench,  by  original.) 

^Afler  the  entry  of  the  declaration,  the  record  proceeds  thus :) 

And  the  said  C.  D.  by ,  his  attorney,  comes  and  defends  the  wrong 

and  injury  when,  &c.,  and  pra3rs  a  day  thereupon  to  imparl  to  the  said  decla- 
ration of  the  said  A.  B.,  and  it  is  granted  to  him,  ftc.  And  upon  this,  a 
day  is  given  to  the  parties  aforesaid,  before  our  Lord  the  King  until  the 
Horrow  of  All  Souls,  wheresoever,  &c.,  that  is  to  say,  for  the  said  C.  D. 
to  imparl  to  the  declaration  aforesaid,  and  then  to  answer  the  same.  (2 
Cbittff  405.  See  the  form  in  Common  Pleas,  Booth,  86.  In  proceedings 
by  bill  in  King's  Bench,  there  was  no  formal  entry  of  a  prayer,  but  a  short 
notice  on  the  record  retrospectively,  that  an  imparlance  had  been  granted. 
Chitty,  ibid.) 
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is  an  issue  at  law,  is  called  the  demurrer-book;  when  an 
issue  in  fact,  that  is  called  the  i88ue.{e)    The  making  of  this 

(e)  The  form  of  this  transcript  in  the  latter  case  is  regulated  (in  personal 
actions)  bj  the  late  Role  of  Court,  Hil.  T.  4,  W.  4. 

BITTXT  OF  8PBC1AL  IXPARLAKCB. 

To  the  Declaration. 

(In  the  King's  Bench,  hj  original.) 
{After  the  entry  of  the  declaration^  the  record  proceeds  thus .-) 

And  the  said  C.  D.,  in  his  proper  person,  comes,  and  saying  to  himself  aU 
advantages  and  exceptions,  as  well  to  the  writ  as  to  the  declaration  aforesaid, 
prays  leare  to  imparl  thereunto  here  until,  &c.  And  it  is  granted  to  him, 
&c.  The  same  day  is  given  to  the  said  A.  B.  here,  Ac.  (2  Chittj,  407. 
See  the  form  in  proceeding  by  bill  in  King's  Bench.  Lib.  Plac.  2,  pi.  15.  2 
Sannd.  2,  n.  (2).) 

The  latter  form  would  entitle  the  party  to  plead  in  abatement  afterwards, 
but  not  to  the  Jurisdiction;  and,  therefore,  if  he  wished  to  preserve  the 
power  of  doing  this  also,  he  resorted  to  another  kind  of  special  impar- 
lance, differing  from  the  former,  only  in  this,  that  it  contained  a  saving  of 
^*all  advantages  and  exceptions  whatsoever."  (2  Saund.  2,  n.  (2).)  This 
is  called  in  the  books  a  general  special  imparlance ;  and  it  would  seem  that 
the  effect  of  an  imparlance  of  this  description,  is  to  preserve  the  power  not 
only  of  pleading  aU  dilatory  pleas,  but  of  demanding  oyer  and  a  view.  (Vide 
1  Chitty,  418.) 

The  law  and  practice,  on  the  subject  of  imparlance,  still  remains  in  the 
same  state  as  here  described,  subject  to  the  following  remarks. 

Bj  the  practice  of  the  present  day,  a  party  is  either  obliged  to  answer 
the  last  antecedent  pleading  in  the  same  term,  or  is  entitled  as  of  eowrse^  to 
an  imparlance  to  the  next  term,  according  to  the  period  of  the  existing  term, 
at  which  it  becomes  his  turn  to  plead,  and  the  course  of  the  previous  proceed- 
ings. The  rules  on  this  subject  are  too  various,  and  merely  practical,  to 
be  here  stated.  An  imparlance,  when  not  granta1)le,  as  of  course,  may  yet  be 
obtained  upon  application,  for  some  particular  cause,  at  the  discretion  of  the 
Court, 

When  an  imparlance  is  grantable  as  of  course,  and  a  general  imparlance 
will  suffice,  no  actual  prayer  or  application  for  it  is  now  made,  but  the 
party  entitled  takes  the  imparlance  for  himself,  by  suspending  his  plead- 
ing till  the  next  term.  And  on  a  general  imparlance,  no  notice  of  the 
proceeding  is  usually  taken  in  the  pleadings  filed  and  delivered  between 
the  parties.  (1  Chitty,  421.)  But,  if  the  defendant  being  entitled  as  of 
oonrse  to  an  imparlance,  wishes,  at  the  same  time,  to  preserve  his  right 
of  pleading  dilatory  pleas,  and  taking  other  advantages,  and  consequently 
to  obtain  a  special  or  general  special  imparlance,  he  must  make  an  actual 
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^^^script,  upon  an  issue  in  law,  is  called  making  up  the 
x^'^rrer-booh ;  upon  an  issue  in  fact,  making  up  the  issue, 
^u^  demurrer-book  or  issue,  when  made  up,{f)  is  delivered 
Vothe  defendant's  attorney ;  who  if  it. varies  from  the  plead- 
ings that  were  delivered,  is  entitled  to  make  application  to 
tbe  court  to  have  it  set  right.(^)  Before  dismissing  the 
subject  of  this  transcript,  it  will  be  proper  to  notice  the 
following  point  of  practice  with  respect  to  the  manner  in 
which  the  demurrer-book  or  issue  is  made  up  and  deliv- 
ered. Whenever  the  defendant  demurs,  or  traverses  with  a 
conclusion  to  the  country^  (that  is,  with  an  offer  of  trial  by 
jury^)  instead  of  returning  a  regular  joinder  in  demurrer  or 
similiter  on  the  part  of  the  plaintiff,  before  making  up  the 
demnrrer-book,  or  issue,  in  the  manner  formerly  described, 
Cfl')— the  usual  course  (in  a  view  to  expedite  the 
proceedings)  is  to  *make  up  and  deliver  to  the  [  *74  ] 
defendant  the  demurrer-book,  or  issue,  at  once; 
inserting  in  it,  however,  a  joinder  in  demurrer,  or  a  simili- 
ter, for  plaintiff.(&)  And  this  in  a  case  of  an  issue  in  fact,  is 
done,  not  in  the  full  and  regular  form  of  a  joinder  in  issue 
(as  formerly  given,XO  but  in  the  following  abbreviated 
8tyle,  viz. :  "  And  the  said  A.  B.  does  the  like."  Again, 
whenever  the  plaintiff  demurs  or  traverses,  concluding  to 
tbe  country,  the  demurrer-book,  or  issue,  is  in  like  manner 
iQade  up  at  once,  and  delivered  to  the  ^defendant,  with  a 

(/)  It  is  in  general  the  datj  of  the  plaintiff'  (his  attorney  or  agent),  to 
t^  it  made  np.     1  Arch.  Prac.  131,  1st  edit. 
(9)  Shepeley  v.  Marsh,  Stra.  1131  j  Thynne  r.  ViToodman,  8  Tjrw.  495. 
('9)  Snpra,  pp.  56,  57.  (A)  1  Arch.  Prac.  131,  Ist  ed. 

(0  Supra,  57. 

Wication  to  the  Court  (hat  the  special  imparlance  in  the  Common  Fleae 
^^  granted  by  the  Prothonotary,  3  Saund.  9,  n.  (2))  for  this  purpose ; 
^  ^bere  a  special  or  general  special  imparlance  is  thus  obtained,  the  defend* 
"^*  Ottkes  an  entry  of  it  in  hb  plea  aied  or  delivered.  (2  Chitty,  423,  2 
°*'^^>  S,  n.  (2)).  This  is  done  exactly  in  the  form  of  the  ancient  entry  on 
'Kord;  (as  in  the  example,  supra,  p.  92,)  and  it  stands  as  a  commencement 
lobif  plea.--Stophen  PI.  90^,  1st  ed. 


I 
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joinder  in  deniurrer  or  similiter  inserted  for  him, — the 
similiter  being  in  the  same  abbreviated  form — "And  the 
said  C.  D.  does  the  like."  There  being,  however,  an  option 
(as  above  explained)(j^  with  respeot  to  the  acceptance  of  an 
issue  in  fact,  the  defendant  is  of  course  entitled,  if  he  pleases 
to  strike  out  the  similiter,  and  demur. 

During  the  course  of  the  pleading,  if  either  party  per- 
ceives any  mistake  to  have  been  committed  in  the  manner 
of  his  allegation,  or,  if,  after  issue  joined  on  demurrer  for 
matter  o{  form,  he  should  think  the  issue  likely  to  be  de- 
cided against  him,  he  ought  to  apply,  without  delay,  for 
leave  to  amend.  It  is  proper,  therefore,  now  to  take  some 
notice  of  the  law  of  amendment 

*Under  the  ancient  system,  the  parties  were  allow- 
[  ^75  ]  ed  to  correct  and  adjust  their  pleadings  during  the 
oral  altercation,  and  were  not  held  to  the  form  of 
statement  that  they  might  first  advance.(2)  So  at  the  pres- 
ent day,  until  the  judgment  is  signed,{m)  in  the  manner  to 
be  afterwards  mentioned,  either  party  is,  in  general,  at  lib- 
erty to  amend  his  pleading  as  at  common  law;  the  leave  to 
do  which  is  granted  as  of  course,  (n)  upon  proper  and  rea- 

(ib)  Supra,  56. 

(/)  S  Reeres,  439.  Bash  v.  Seymour,  10  Mod.  88.  But  when  the  pro- 
ceedings hare  been  entered  upon  record,  the  common  law  power  of  amend- 
ment ceases ;  for  the  judges  at 'common  law  were  prohibited  from  allowing 
alterations  to  be  made  in  any  record,  and  indeed  several  of  them  were,  daring 
tho  reign  of  Edward  the  First,  scTcrely  punished  for  so  doing,  among  whom 
the  Lord  Chief  Justice  Hengham  was  fined,  according  to  some  7000,  to  others, 
800,  marks,  which  sum,  as  we  are  told  by  Justice  Southcote,  8  Inst.  78; 
4  Inst.  255  ;  was  expended  in  building^  a  clock-house  at  Westminster,  with  a 
dock  to  be  heard  in  the  Hall — a  circumstance  which,  as  is  observed  by  Mr. 
Justice  Coleridge  in  his  admirable  edition  of  Blackstone's  Commentaries, 
explains  a  dictum  of  Lord  Holt ;  Anon.  6  Mod.  130 ;  where  his  lordship, 
refusing  to  amend  a  record,  said,  **  He  considered  there  wanted  a  clock-house 
over  against  the  Hall-gate."  Note  to  Robinson  v.  Baley,  1  Smith's  Leading 
Cases,  248,  2d  London  ed. 

(m)  2  Arch.  Frac.  231,  1st  ed.  2  Tidd,  767,  8th  ed.  Butler  v.  Bulkeley, 
I  Bing.  233. 

(n)  Rush  V.  Seymour,  10  Mod.  88.  2  Tidd,  767,  8ih  ed.  But  not  as  of 
oonrse  in  a  real  action.      And,  in  general,  the  court  will  not  allow  mi 
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sonable  terms,  including  the  payment  of  the  costs  of  the 
application,  and  sometimes  the  whole  costs  of  the  cause  up 
to  that  time.  And,  even  after  the  judgment  is  signed,  and 
up  to  the  latest  period  of  the  action,  Jimendment  is,  in  most 
cages,  allowable  at  the  discretion  of  the  court,  under  cer- 
tain statutes' pBsaei  for  allowing  amendments  of  the  record ; 
and  in  late  times,  the  judges  hare  been  much  more  lib- 
eral than  formerly  in  the  exercise  of  this  discre- 
tion.(o)  Amendments  are,  however,  *always  lim-  [  *76  ] 
ited  by  due  consideration  of  the  rights  of  the 
oppoaite  party;  and  where,  by  the  amendment,  he  would 
be  prejudiced,  or  exposed  to  unreasonable  delay,  it  is  not 
allowed^p)[13] 

To  return  to  the  main  course  of  proceeding. 

The  action  being  now  brought  to  that  stage  at  which 
iflsne  is  joined,  the  next  subject  for  consideration  is  the 
nianner  in  which  the  issue  is  decided.  The  decision  of 
issue  in  law  is  vested,  as  it  always  has  been,  exclusively 
in  the  judges  of  the  court.  Therefore  when  upon  demur- 
rer, the  demurrer-book  has  been  made  up,  the  next  step  is 
to  9et  down  the  demurrer  for  argumerU  in  court,  on  some  day 
appointed  for  that  purpose.  This  may  be  done  at  the  request 
of  either  party ;  and  on  that  day,  or  as  soon  afterwards  as 
the  business  of  the  court  will  permit,  it  is  accordingly 
argued  viva  voce  in  court  by  the  respective  counsel  for  the 

■mendment  in  *n  Mtion  of  that  claM,  S  Tidd,  755,  8th  ed.  Dumsdaj  v. 
Bughei,  3  Bob.  and  Pnl.  453.  Chu-lwood  v.  Morgan,  N.  B.  64,  233.  Hnll 
V.  Blake,  4  Taunt.  572.  Nor  will  an  amendment  be  allowed  of  a  plea 
in  abatemaU,  The  King  v.  Cooke,  2  Barn.  &  Cress.  871  ;  1  Mann.  £xch. 
157. 

(o)  Thtj  will  eren  allow  an  amendment  in  some  cases  after  a  demnrrer 
ittf  been  argned.  Bat,  in  general,  amendments  are  not  allowed  after  argn- 
meot    Carr  v.  Hinchliff,  4  Bam.  &  Cress.  547. 

(p)  For  the  practice  as  to  amendment,  consult  2  Tidd,  753,  8th  ed. 

[13]  In  the  first  edition,  the  author  enters  at  this  place  into  a  riew  of  the 
labject  fif  entering  the  issue  (of  law  or  in  fact)  on  record^  and  gires  forms  of 
tlwse  entries  with  and  without  an  imparlance.  The  whole  subject  is  no  longer 
of  SD7  practical  application. 
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parties;  and  the  judges  in  the  same  manner  and  place  pro 
nounce  their  decision  according  to  the  mnjoritj  of  voices. 

The  manner  of  deciding  issues  in  fo/ct  will  require  ex- 
planation at  greater  length. 

The  decision  of  the  issue  in  fact  is  called  the  trialJ^ 

The  different  methods  of  trial  now  *in  force  are 
[  *77  ]   the  following: — The  trial  by  jury — by  the  record 

— by  certificate — ^and  by  witnesse8.(«) 
These  occur,  however,  in  very  different  degrees  of  fre- 
quency in  practice.'  Every  mode  of  trial,  except  that  by 
jury,  is  of  rare  admissibility ;  being  not  only  confined  to  a 
few  questions  of  a  cerUiin  nature,  but  in  general  also,  if  not 
universally,  to  such  questions  when  arising  in  a  certain  form 
of  is8ue.{t)  And  to  all  issues  not  thus  specially  provided 
for,  the  trial  by  jury  applies,  as  the  ordinary  and  only 
legitimate  method.(u)  On  the  other  hand,  however,  it  is 
to  be  observed,  with  respect  to  these  occasional  modes  of 
trial,  that  when  competent^  they  are  in  general  exclusively 

appropriate;  so  that  the  party  by  whom  they  are 
[  *78  ]   proposed  in   *the  pleading  has  a  right  to  insist 

on  their  being  applied,  to  the  exclusion  of  the 
trial  by  jury. 

(9)  See  Appendix,  Notb  (29). 

(<)  The  toager  of  battle  waa  abolished  by  the  stat.  59  Geo.  9,  c.  46 ;  the 
wager  of  law,  by  3  &  4  Will.  4,  c.  42 ;  the  trial  by  inspection  seems  inci- 
dentally swept  away  in  the  general  demolition  of  real  actions :  and  the  ease 
is  the  same  with  the  grand  assize,  for  it  does  not  lie  in  a  writ  of  right  of  dower. 
See  Booth  in  tit.  It  is  to  be  obserred,  that  the  stiitement  in  the  text  as  to  the 
mode  of  trial  now  in  force,  is  to  be  understood  as  applying  to  the  general  or 
permanent  state  of  the  law  only.  For  as  real  actions  may  still  be  brought  ia 
certain  cases  for  a  short  prospectiye  period,  there  may,  during  that  period,  be 
a  trial  by  the  grand  assize. 

(f)  Thus  whether  certain  persons  haye  been  aecoupled  in  lawful  mairimong^ 
(aeeouple  en  loial  nuUrimonief)  is  triable  by  certificate  of  the  ordinary ;  but  if 
the  issue  be,  whether  the  plaintiff  married  th^  defendant's  daughter  riti  et 
legiiimif  this  shall  be  tried  by  jnry.  So,  whether  a  church  is  full  or  notfull^ 
is  triable  by  certificate ;  but  raid  or  not  void,  by  jnry.  See  Fletcher  v.  Pyn- 
■ett,  Cix>.  Jac.  102;  Machell  r.  Garrett,  S  Salk.  64;  12  Mod.  276;  S.  C. 
Vin.  Trial,  (O.  6,  7,)  where  the  last  of  these  distinctions  is  said  to  hare  been 
Adjudged,  and  the  Tear  Books  are  cited. 

(11)  nderton  v.  Bderton,  2  H.  Bla.  156. 
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First  shall  be  coDsidered  the  ordinary  method,  or  trial 
by  Jury.{x) 

When  the  parties  have  matually  referred  the  issue  to 
decision  by  a  jury,  or  (as  it  is  technically  termed)  have  put 
ihemelves  upon  the  country^  the  next  step  after  making  up 
the  issue  is  to  enter  the  proceedings  on  the  record^{y)  by  tran- 
scribing them  on  parchment.  Of  the  form  in  which  they 
are  entered,  the  following  is  an  example : — 

NISI  PRIUS  RECORD. 

In  the  King's  Bench. 

The day  of ,  in  the  year  of  onr  Lord  , 

to  wit,  A.  B.,  the  plaintiff  in  this  suit,  by  £.  F.,  his  attorney,  [or, 

in  his  own  proper  person,]  complains  of  0.  D.  (as  in  the  declaration 
nipra,  p.  36).  And  the  said  defendant,  by  his  attorney,  says  (as  in  the 
plea,  p.  53).  And  the  said  plaintiff  says  (as  in  the  last  replication,  p. 
60).  And  the  said  defendant  says  (as  in  the  rejoinder,  p.  61).  And  the 
said  phuntiff  does  the  like.    Thereupon  the  said  sheriff  is  commanded 

that  he  cause  to  come  here  on  the day  of ,  twelve,  &q.,  by 

whom,  &c.,  and  who  neither,  &c.,  to  recognize,  &c.,  because  as  well,  &c 

AlWrwards,  on  the day  of ,  in  the  year ^  the  jury  between 

the  parties  aforesaid  is  respited  here  until  the day  of , 

nnless  [ike  Judge  or  Judges  of  *Nisi  JWtM,(z)  and  Assize]     f  *79  1 

shall  first  come  on  the day  of ,  at (according  to 

the  form  of  the  statute  in  such  case  made  and  provided),  for  default  of 
the  jurors,  because  none  of  them  did  appear ;  therefore  let  the  sheriff 
haye  the  bodies  of  the  said  jurors  accordingly. (a) 

The  first  part  of  this  entry,  it  will  be  observed,  is  a  mere 
transcript  of  the  pleadings.  The  clause  beginning  ''  There* 
vpon  the  eheriff  is  commanded^  Ac,,^^  is  an  abbreviated  form 
intended  to  express  the  award  by  the  court  of  a  writ  of 
venire  facias,  commanding  the  sheriff  of  the  county  where 
ihe  facts  are  alleged  by  the  pleading  to  have  occurred,  to 

C)  The  whole  law  relative  to  jurors  and  juries  has  been  consolidated  and 
•mended  under  a  recent  act  of  Pariiament,  6  Geo.  IV.  c.  50. 

(jf)  On  the  subject  of  recording,  see  supra,  pp.  2$,  27. 

(x)  So  called  from  the  formal  words  niii  pritu  renerint,  &c.,  which  ooeor 
m  the  abore  entry. 

(a)  The  form  of  this  entry  is  now  fixed  by  role  of  court,  H.  T.  4  W.  IV. 
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sammon  the  jury  to  try  the  issue.  This  writ  is  accordingly 
sued  out,  and  the  direction  which  it  gives  to  the  sheriff, 
when  fully  expressed  and  without  abbreviation,  is  as  fol- 
lows:— "to  cause  to  come  here  forthwith. twelve  good  and 
lawful  men  of  the  body  of  your  county,  qualified  according 
to  law,  by  whom  the  truth  of  the  matter  may  be  better 
known,  and  who  are  in  no  wise  of  kin  either  to  A.  B.,  the 
plaintiff,  or  G.  D.,  the  defendant,  to  make  a  certain  jury  of 
the  country  between  the  parties  aforesaid,  of  a  plea  of 
breach  of  covenant,  because  as  well  the  said  defendant  as 
the  said  plaintiff,  between  whom  the  matter  in  variance  is, 
have  put  themselves  upon  that  jury. "(*) 

*Though  this  writ  is  sued  out,  it  is  not  used ; 

[  *80  ]   but  it  is  the  practice  of  the  court  tq  suppose  that 

the  jurors  have  been  summoned  upon  it,  and  have 

fieiiled  to  appear.    And  upon  this -fictitious  default  is  founded 

the  concluding  clause  of  the  Nisi  Prius  record,  beginning 

with  the  words  "  Afterwards  on  the day  of ^.^    By 

this  clause  it  is  intended  to  be  expressed  that  a  farther  day  is 
given  for  the  jurors  to  appear  in  the  court  at  Westminster, 
unless  thejvdge  or  judges  of  Assize  and  Nisi  Prius  should  first 
come  to  try  the  issue  in  the  county  where  the  facts  are 
alleged  in  the  pleading  to  have  occurred ;  and  in  conformity 
with  this  entry,  another  writ  is  issued  at  the  same  time  with 
the  Yenire,  called  a  Distringas^  (or  in  the  C.  P.  a  Habeca 
corpora)  commanding  the  said  sheriff  to  distrein  the  jurors 
by  their  lands  and  goods,  or  to  have  their  bodies,  so  as  to 
enforce  their  appearance  either  before  the  court  itself  at  the 
subsequent  day,  or  before  the  judges  of  assize  and  nisi  prius, 
if  they  should  previously  come  to  sit  in  the  county .(c)  It 
is  under  this  latter  writ  that  the  jury  are  in  fact  summoned 
for  the  trial  of  the  cause. 
In  ancient  times  and  before  the  introduction  of  the  nisi 

(6)  See  Tidd'8  Appendix,  816,  6th  ed. ;.  and  6  Geo.  IV.  c.  50,  b.  IS,  utd 
8  &  4  Will.  IV.,  c.  67,  which  statatea  now  regulate  the  form  of  this  writ. 

(c)  Upon  the  subject  of  the  jury  process,  see  2  Tidd,  cxxxy.  8th  ed.  6  Geo. 
IV.  c  50. 


IN  AK  ACTION.  81 

prius  clause,  tbe  trial  always  used  to.  take  place 
in  tbe  court  itself  at  Westminster,  and  *tlii8  is  [  *81  ] 
still  indicated  by  tbe  language  of  tbe  Venire, 
wbicb  directs  tbe  sheriff  to  summon  the  jury  to  appear 
ihiref  and  there  only.  But  from  a  very  remote  period  this 
course  of  proceeding  has  been  disused,  except  in  some 
few  cases  to  be  presently  noticed.  The  trial,  in  modern 
practice,  generally  takes  place  before  tbe  judge  or  judges 
of  assize  and  nisi  prius,  instead  of  the  judges  of  the  court 
at  Westminster;  and  hence  tbe  record  of  the  proceedings 
made  up  for  trial  is  usually  made  up  with  a  nisi  prius 
clause,  as  in  the  preceding  example,  and  is  denominated  thb 
Nisi  Pbius  Becobd.  This  record  is  delivered  to  the  judges 
of  assize  and  nisi  prius,  and  serves  for  their  guidance  as 
to  tbe  nature  of  the  issue  to  be  tried.  The  trials  before 
these  judges  called  trials  at  nisi  priusi^c)  now  take  place  in 
London  and  Westminster  several  times  in  tbe  course  of 
each  term,  and  also  during  a  considerable  part  of  each  vaca* 
tion ;  in  every  other  county  they  are  held  twice  a  year  and 
always  in  time  of  vacation.  Tbe  justices  of  assize  and 
nisi  prius  for  trials  in  London  and  Middlesex  consist  of  the 
chief  justices  of  the  three  courts  respectively,  each  trying 
only  the  issues  from  his  own  court.  For  trials  in  the  other 
counties  they  consist  of  such  persons  as  are  appointed  for 
the  purpose  by  temporary  commission  from  tbe  crown, 
among  whom  are  usually,  for  each  circuit  two  of 
the  judges  of  the  superior  courts,  the  whole  *king-  [  *82  ] 
dom  being  at  present  divided  into  seven  circuits 
for  the  purpose. 

Through  tbe  trial  by  jury  is  thus,  in  general,  had  at  nisi 
prius,  this  is  not  universally  the  case ;  for  in  causes  of  great 
difficulty  and  consequence,  these  inquests  are  allowed  to 
be  taken  before  tbe  four  judges  in  the  superior  court,  in 
which  the  pleading  took  place — as  in  the  ancient  practice. 
The  proceeding  is  then  technically  said  to  be  a  trial  at  iar 

('c)  See  Appendix,  Notb  (30). 
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by  way  of  distinction  from  the  trial  at  ^isi  prius.  In  these 
oases  the  record  is,  of  coarse,  made  up  for  the  trial,  withoat 
any  nisi  prios  clause,  and  the  distringas  directs  the  jury 
to  appear  in  the  superior  court  only. 

By  the  provisions  of  a  recent  statate,  the  trial  of  an  issue 
may  now  also  take  place  be/ore  the  sheriff  of  the  county,  in 
oases  where  the  debt  or  demand  sued  for  does  not  exceed 
£20;  but  to  authorize  this  mode  of  proceeding,  the  consent 
of  the  court,  or  of  one  of  the  judges,  must  be  obtained.('e) 

After  these,  explanations  as  to  the  time  and  place  of  trial 
by  jury,  the  next  subject  for  consideration  is  the  course  of 
the  proceeding  itself. 

The  whole  proceeding  of  trial  by  jury  takes 
[  *8S  ]  *plaoe  under  the  superintendence  of  the  presiding 
judge  or  judges,  who  usually  decide  all  points  as 
to  the  admissibility  of  evidence,  and  direct  the  jury  on  all 
such  points  of  law  arising  on  the  evidence,  as  is  necessary 
for  their  guidance  in  appreciating  its  legal  effect,  and  draw- 
ing the  correct  conclusion  in  their  verdict. 

After  hearing  the  evidence  of  the  witnesses,  the  addresses 
of  counsel,  and  the  charge  of  the  judge,  the  jury  pronounce 
their  verdict,  which  the  law  requires  to  be  unammously 
given.(a)  The  verdict  is  usually  in  general  terms  "for  the 
plaintiff,"  or  "for  the  defendant;"  finding,  at  the  same 
time,  (in  case  of  verdict  for  the  plaintiff  and  where  damages 
are  claimed  by  the  action,)  the  amount  of  damages  to  which 
they  think  him  entitled. 

The  principles  upon  which  the  law  requires  the  jury  to 
form  their  decision  are  these : — 

1.  They  are  to  take  no  matter  into  consideration  but 

the  question  in  issue;  for  it  is  to  try  the  issue,  and  that 

« 

(*c)  See  3  &  4  Will.  IV.  c.  42,  w.  17,  18,  19.  And  as  to  tbe  form  of  the 
jury  process  and  entries  on  record  in  snch  cases,  see  R.  Hil.  T.  4  WiU.  IV. 
This  mode  of  trial  is  not  applicable  to  any  case  of  onliqnidated  damages, 
Wattson  9.  Abbott,  4  Tyr.  64. 

(cO  See  some  remarks  on  the  principle  which  requires  unanimity  in  die 
Jury.    Third  Report  of  Com.  Law  Clom.  p.  69. 
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only  that  the;  arp  sammoned.  Thus,  upon  pleadings 
snch  as  are  reoorded  supra,  p.  78,  they  would  only  have 
to  oonsider  whether  the  release  was  executed  by  duress  or 
not  Of  the  execution  of  the  indenture  of  lease, 
they  ♦could  not  inquire,  for  it  is  not  in  issue.  So,  [  *84  ] 
where  to  an  action  of  assumpsit  the  defendant 
pleaded  that  he  did  not  promise  within  six  years,  to  which 
there  was  a  replication  that  he  did  promise  within  six 
years  on  which  issue  was  joined;  it  was  held  not  to  be 
competent  to  the  plaintiiBT  to  offer  evidence  that  the  action 
was  grounded  on  a  fraudulent  receipt  of  money  by  the 
defendant,  and  that  the  fraud  was  not  discovered  till  within 
six  years  of  the  action,  for  the  issue  was  merely  upon  the 
promise,  within  six  years.(^d) 

2.  The  jury  are  bound  to  give  their  verdict  for  the  party 
who,  upon  the  proof,  appears  to  them  to  have  succeeded 
in  establishing  his  side  of  the  issue.  Thus,  in  the  same 
example  (p.  78)  the  verdict  must  be  given  for  the  plaintiff, 
if  the  jury  think  the  duress  is  established  in  proof;  other* 
wise,  for  the  defendant.('c{) 

8.  The  burden  of  proof,  generally,  is  upon  that  party 
who,  in  pleading,  maintained  the  affirmcUive  of  the  issue; 
for  a  negative  is,  in  general,  incapable  of  proof.  Conse* 
quently,  unless  he  succeed  in  proving  that  affirmative^  the 
jury  are  to  consider  the  opposite  proposition,  or  negative 
of  the  issue,  as  established.  Thus,  in  the  same  example, 
it  would  be  for  the  plaintiff  to  prove  the  duress;  for  it  is 

(U)  Clark  v.  Hbngbam,  2  Barn.  &  Ores.  149.  Uther  v.  Rich,  10  A.  &  £. 
784.    And  see  Qreen  v.  Crane,  11  Mod.  37  ;  Evans  v,  Ogilrie,  2  T.  &  J.  79. 

{*d)  It  is  to  be  observed,  however,  that  there  are  cases  in  which  an 
iasae  may  be  fonnd  distributiveljf,  i.  e.,  in  part  for  plaintiff  and  in  part  for 
defendant.  Thns,  in  assumpsit  for  goods  sold  and  work  done,  if  defendant 
itods  that  he  did  not  promise,  on  which  issue  is  joined,  a  verdict  maj  be 
fbvnd  for  the  plaintiff  as  to  the  goods,  and  the  defendant  as  to  the  work. 
Scq^hen  PI.  5th  ed.  92.  See  Consens  v.  Paddon,  5  T^rw.  535,  and  2  C  M. 
4  B.  547 ;  Bontledge  v.  Abbott,  S  A.  &  E.  592 ;  Amov  v.  Cnthbert,  1  Dowl. 
N.  8.  leo ;  Williams  o.  Great  Western  Railway  Co.>  8  M.  &  W.  856,  and 
1  Dowl.  N.  8.  16 ;  Belisser  o.  Towne,  1  Q.  B.  333  ;  Traherne  v.  Gardner,  & 
JB.ftB.  161. 
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he  who  affirms  it ;  and  if,  on  such  proof,  he  ^fails, 
[  *85  ]   or  offers  no  proof,  the  jury  must  find  for  the  de- 

fendant.(e) 
Under  this  head  comes  to  be  considered  the  doctrine  of 
variance.  The  proof  offered  may,  in  some  cases,  wholly  fail 
to  support  the  affirmative  of  the  issue;  but  in  others,  it 
may  fail  by  a  disagreement  in  some  particular  point  or  points 
only  between  the  allegation  and  the  evidence.  Such  dis- 
agreement is  called  variance;  and  is  as  fatal  to  the  party 
on  whom  the  proof  lies,  as  a  total  failure  of  evidence ;  the 
jury  being  bound,  upon  variance,  to  find  the  issue  against 
him.  For  example :  the  plaintiff  declared  in  covenant,  for 
not  repairing,  pursuant  to  the  covenant  in  the  lease;  and 
stated  the  covenant,  as  a  covenant  to  "  repair  when  and  as 
need  should  require ;"  and  issue  was  joined  on  a  traverse 
of  the  deed  alleged.  The  plaintilB^  at  the  trial,  produced 
the  deed  in  proof,  and  it  appeared  that  the  covenant  was 
thus — to  repair  *'  when  and  as  need  should  require  and  at 
farthest  after  notice  f^  the  latter  words  having  been  omitted 
in  the  declaration.  This  was  held  to  be  a  variance;  be* 
cause  the  additional  words  were  material,  and  qualified  the 

legal  effect  of  the  contract.(/)  So  where  the  plain- 
[  *86  ]   tiff  declared  in  ^assumpsit,  that  for  certain  hire  and 

reward  the  defendants  undertook  to  carry  goods 
from  London  and  deliver  them  safely  at  Dover,  and  the 
contract  was  proved  to  have  been  to  carry  and  deliver 
safely,  fire  and  robbery  excepted,  this  was  held  to  be  a  vari- 

(«)  And  see  an  example  in  Catherwood  v.  Chabaad,  1  Barn.  &  Creu. 
150.  Bat  to  this  rale  there  are  some  exceptions ;  thus  upon  an  issne 
whether  a  party  is  liring  or  not,  the  party  asserting  the  negative,  tix., 
that  he  is  not  living,  most  prove  the  death. ,  Wilson  v.  Hodges^  S  East, 
312.  The  reason  is,  that  the  presumption  is  in  favor  of  life,  till  the  con- 
trary be  shown.  So,  npon  an  issue  whether  a  bill  of  exchange  was  ac- 
cepted for  consideration,  the  burden  of  proof  lies  on  the  party  asserting  the 
negative.  Byles  on  Bills,  105,  7th  ed.  See  other  exceptions  in  Phillips' 
Et.  p.  185,  6th  ed. 

(/)  Horsefall  v.  Testar,  7  Taunt.  385. 
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ance.(^)  On  the  other  band,  however,  the  principle  is  not 
80  rigorously  observed  as  to  oblige  the  party,  on  whom  the 
proof  lies,  to  make  good  his  allegation  to  the  letter.  It  is 
enough  if  the  substance  of  the  issue  is  exactly  proved.(A) 
Thus,  in  debt  on  bond  conditioned  for  payment  of  money, 
where  the  defendant  pleaded  payment  of  principal  and  in- 
terest, and  the  plaintiff  replied,  that  he  had  not  paid'  all  the 
principal  and  interest,  and  issue  was  joined  thereon;  and 
the  proof  was,  that  the  whole  interest  was  not,  in  fact,  paid, 
bat  that  the  defendant  paid  a  sum  in  gross,  which  was  ac- 
cepted, in  full  satisfaction  of  the  whole  claim — the  issue 
was  considered  as  sufficiently  proved  on  the  part  of  the  de- 
f6ndaat(i} 

It  is  also  to  be  observed,  that  by  two  recent  statutes,  9 
Geo.  4,  a  15,  and  8  &  4  Will.  4,  c.  42,  s.  •28,  the 
court  18  empowered  to  allow  an  amendment  at  the  [  *87  J 
trial,  in  cases  where  the  variance  is  not  material 
to  the  merits  of  the  case,  and  where  there  is  no  reason  to 
suppose  that  the  opposite  party  has  been  prejudiced  by  the 
mi8take.(7) 

(s)  lAtfaam  V.  Ratley,  2  Barn.  &  Cress.  SO,  on  the  anthority  of  which 
tin  deeision  in  the  recent  case  of  White  v.  The  Great  Western  Railway 
Co.,  %  C.  B.  N.  S.  7,  mainly  proceeded.  On  the  subject  of  variance,  see 
Woodward  v.  Booth,  7  Bam.  &  Cress.  301  ;  Gnthing  v,  Lynn,  2  Bam. 
ft  Add.  232 ;  Lamey  v.  Bishop,  4  Bam.  &  Adol.  479 ;  Adams  v.  Bateson, 
6Bing,  110;  Wood  o.  Adam,  6  Bing.  481 ;  Ireland  v.  Johnson,  1  Bing. 
New  Bep.  162 ;  Chanter  v.  Leese,  5  M.  &  W.  698  ;  Davis  v.  Dnnn,  1  Dowl. 
N.  8.  317 ;  Beach  v.  White,  12  A.  &  £.  668,  and  4  P.  &  D.  399 ;  Beads- 
worth  r.  Torkington,  1  G.  &  D.  482 ;  Paddock  v.  Forrester,  1  Dowl.  N.  S. 
527 ;  Haghes  o.  Parker,  8  M.  &  W.  244,  and  1  Dowl,  N.  S.  80. 

(6)  Com.  Dig.  Pleader,  (S.  26).  Yin.  Ab.  Evidence,  (N.  a.  10).  B.  N. 
P.  S99.  Doct.  PI.  191,  205.  Price  v.  Brown,  Str.  690,  1  WiU.  116,  S.  C. 
Coare  v.  Giblet,  4  East,  85.  Bobson-v.  Fallows,  3  Hodges,  41.  And  see 
the  cases  cited,  1  Arch.  336 ;  Phillips  £v.  190,  6th  ed. ;  1  Taylor  Ev.  333, 
Med. 

(0  Price  V.  Brown,  Str.  690 ;  1  Wils.  116,  S.  C. 
^- — ■ — 

(7)  See  Second  Appendix,  note  (6),  as  to  the  present  more  liberal  doc- 
trine of  variance,  in  England. 
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The  verdict,  when  given,  is  afterwards  drawn  up  in  form^ 
and  entered  on  the  back  of  the  record  of  nisi  prins.  This 
is  done,  upon  trials  in  K.  B.  in  London  and  Middlesex,  by 
the  attorney  for  the  successful  party ;  in  other  cases  by  an 
officer  of  the  court.(Q  Such  entry  is  called  the  pastea,  from 
the  word  with  which,  at  a  former  period  (when  the  pro* 
ceedings  were  in  Latin)  it  commenced.  The  postea  is 
drawn  up  in  the  negative  or  affirmative  of  the  issue;  as  will 
appear  by  the  following  example. 

POSTEA. 

For  the  Plaintiff,  on  ^  isstu,  at  p.  61,  78,  if  tried  at  the  Assitee. 

Afterwards,  that  is  to  say,  on  the  day,  and  at  the  place  within  con- 
tained, before and justices  of  onr  Lord  the  King,  assigned 

to  take  the  assises  in  and  for  the  county  of according  to  the  form 

of  the  statute  in  such  case  made  and  proyided,  come  as  well  the  within 
named  plaintiff  as  the  said  defendant,  by  their  respective  attorneys 
within  mentioned ;  and  the  jurors  of  the  jury,  whereof  mention  is  witii- 
in  made,  being  summoned,  also  come,  who,  to  speak  the  truth  of  the 
matters  within  contained,  being  chosen,  tried,  and  sworn,  say  upon  their 
oath,  that  the  said  plaintiff  was,  at  the  time  of  the  making 
[  *88  1  of  the  said  deed  of  release  within  ^mentioned,  unlawfhUy  im- 
prisoned and  detained  in  prison  by  the  said  defendant,  until, 
by  force  and  duress  of  that  imprisonment,  he,  the  said  plaintiff,  made 
the  said  deed  of  release,  in  manner  and  form  as  the  said  plaintiff  hath 
within  alleged.  And  they  assess  the  damages  of  the  said  plaintiff  by 
reason  of  the  said  breach  of  covenant  within  assigned,  over  and  above 
his  costs  and  charges  by  him  about  his  suit  in  this  behalf  expended,  to 
fifty  pounds ;  and  for  those  costs  and  charges  to  forty  shillings.  There- 
fore, &c.(nt) 

Such  is  the  course  of  trial  at  nisi  pritis,  in  its  direct  and 
simple  form ;  and  the  practice  of  trial  at  bar,  is,  in  a  general 
view,  the  same.  Trials  by  jury,  however,  whether  at  bar 
or  nisi  prius,  are  subject  to  certain  varieties  of  proceeding, 
some  of  which  require  to  be  here  noticed. 

If,  at  the  trial,  a  point  of  law  arises,  either  as  to  the  legal 

(0  2  Tidd,  931,  932,  8th  ed. 

(m)  Tidd's  Appendix,  eh.  xzxvi.  6th  ed.    5  Went.  52. 
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^ect  or  the  admissibility  of  the  evidence,  the  usual  course 
(as  already  stated)  is  for  the  judge  to  decide  these  matters. 
But  it  may  happen,  that  one  of  the  parties  is  dissatisfied 
with  the  decision,  and  may  wish  to  have  it  revised  by  a 
superior  jurisdiction.  If  he  is  content  to  refer  it  to  the 
superior  court  in  which  the  issue  was  joined,  and  out  of 
which  it  is  sent  (called,  by  way  of  distinction  from  the 
court  at  nisi  prius,  the  court  in  bank),  his  course  is  to  move, 
in  that  court  for  a  new  trial;  a  proceeding  of  a  future  or 
subsequent  period,  which  will  be  considered  here- 
after in  its  proper  place.  But  as  the  nisi  prius  [  *89  ] 
judge  himself  ^frequently  belongs  to  that  court,  a 
party  is  often  desirous,  under  such  circumstances,  to  obtain 
the  revision  of  some  court  of  error;  t.  e,,  some  court  of 
appellate  jurisdiction,  having  authority  to  correct  the  de- 
cision. For  this  purpose,  it  becomes  necessary  to  put  the 
question  of  law  on  record,  for  the  information  of  such  court 
of  error ;  and  this  is  to  be  done  pending  the  trial,  in  a  form 
marked  out  by  an  old  statute,  Westminster  2,  IS  Edw.  1,  c. 
81.  The  party  excepting  to  the  opinion  of  the  judge,  tenders 
him  a  bill  of  exceptions ;  that  is,  a  statement  in  writing  of 
the  objection  made  by  the  party  to  his  decision ;  to  which 
statement,  if  truly  made,  the  judge  is  bound  to  set  his  seal 
in  confirmation  of  its  accuracy.  The  cause  then  proceeds 
to  verdict,  as  usual,  and  the  opposite  party,  for  whom  the 
verdict  is  given,  is  entitled,  as  in  the  common  course,  to 
judgment  upon  such  verdict  in  the  court  in  bank ;  for  that 
court  takes  no  notice  of  the  bill  of  exceptions.(n)  But  the 
whole  record  being  afterwards  removed  to  the  appellate 
court  by  writ  of  error  (a  proceeding  to  be  hereafter  ex- 
plained,) the  bill  of  exceptions  is  then  taken  into  considera- 
tion in  the  latter  court,  and  there  decided.(o) 

» 

(A)  1  Sd.  470 

{fi\  See  the  whole  courae  of  proceeding  on  a  biU  of  exceptions  minotelj 
Mated,  Money  v.  Leach,  8  Barr.  1692 ;  and  on  the  snbject  of  bills  of  ez« 
eeptions  generally,  see  Enfield  r.  Hills,  2  Le^.  SS6  ;  Wright  o.  Sharp,  Salk. 
28S ;  Fahrigaa  v.  Mostyn,  2  Black,  929 ;  Davies  v.  Qleroe,  2  T.  B.  125 ; 
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*Thoagh  the  judge  usually  gives  his  opinion  on  such 
points  of  law  as  above  supposed,  jet  it  may  happen,  that, 
for  various  reasons,  he  is  not  required  by  the  parties,  or 
does  not  wish  to  do  so.  In  such  case,  several  different 
courses  may  be  pursued  for  determining  the  question  of 
law. 

First,  a  party  disputing  the  legal  effect  of  any  evidence 
offered,  may  demur  to  the  evidence. {p)  A  demurrer  to  evi- 
dence^ is  analogous  to  a  demurrer  in  pleading;  the  party 
from  whom  it  comes  declaring  that  he  vrill  not  proceed, 
because  the  evidence  offered  on  the  other  side  is  not  suffi- 
cient to  maintain  the  issue.Cp)  Upon  joinder  in  demurrer 
by  the  opposite  party,  the  jury  are,  in  general,  discharged 
from  giving  any  verdict  ;(g)  and  the  demurrer  being  entered 
on  record,  is  afterwards  argued  and  decided  in  the  court  in 
bank;  and  the  judgment  there  given  upon  it  may  ulti- 
mately be  brought  before  a  court  of  error.(r) 

Gardner  «.  BftiUie,  1  Bm.  k  Pal.  82 ;  Bell  v.  PotU,  5  East,  49 ;  DiUon  «. 
Doe,  1  Bing.  17. 

(p)  S  Tidd,  914,  8th  ed.  Baft  where  the  qaestion  is  on  the  adrnMbSiif 
of  the  eridenoe,  the  ooane  is  not  hjr  demorrer,  bat  by  biU  of  exceptions. 
''Where  a  Jadge  admits  that  for  eridenee,  which  is  not  eridenoe,  there 
the  party  most  not  demnr ;  for  if  he  doth,  he  admits  the  eiridenoe  to  be 
good,  bat  denieth  the  effects  of  it ;  and  therefore,  in  snch  cases  he  most 
bring  his  biU  of  exceptions.  And  so  it  is  if  the  jadge  wiU  not  admit  that 
for  eridenee,  which  is  eridenee."  Per  Holt,  C.  J.,  Thorston  v.  Slatford,  3 
Balk.  855. 

(*p)  The  party  who  demors  to  eridenee,  seeks  thereby  to  withdraw  the 
conrideration  of  the  facts  from  the  consideration  of  the  jary;  and  is  there- 
fore bound  to  admit  not  only  the  troth  of  the  eridenee  as  giren*,  bat  erery 
fact  which  that  eridenee  may  legally  condnce  to  prove  in  faror  of  the 
other  party.  And  if,  upon  any  riew  of  the  facts,  the  jury  might  hare 
giren  a  rerdict  against  the  party  demarring,  the  court  is  also  at  liberty 
to  gire  judgment  against  him.  Thornton  e.  Bank  of  Washington,  8 
Peters,  36. 

ig)  1  Arch.  Pract.  186,  1st  ed. 

(r)  As  the  only  point  in  issue  on  demurrer  to  eridenee,  is  whether 
the  eridenee  is  sufficient,  in  law,  to  maintain  the  issue  in  fact,  no  ex- 
ception can,  on  such  a  demurrer,  be  taken  to  any  defect  in  the  pleadings, 
as  the  demurrer  aces  not  extend  to  them.  Gould.  PI.  ch.  IX.,  {{  69,  70. 
United  States  Bank  v.  Smith,  11  Wheat.  171,  173.    For  full  information 
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A  more  common,  because  more  convenient, 
^course  than  this,  to  determine  the  legal  effect  of  [  *91  ] 
the  evidence,  is  to  obtain  from  the  jury  a  special 
verdiet,  in  lieu  of  that  general  one,  of  which  the  form  has  been 
already  described.  For  the  jury  have  an  option,  instead  of 
finding  the  negative  or  affirmative  of  the  issue^  as  in  a  general 
verdict,  to  find  all  the  facta  of  the  case  as  disclosed  upon  the  evi- 
dence before  them,  and,  after  so  setting  them  forth,  to  conclude 
to  the  following  effect :  '^  that  they  are  ignorant,  in  point  of 
law,  on  which  side  they  ought,  upon  these  facts,  to  find 
the  issue ;  that  if,  upon  the  whole  matter,  the  court  shall  be 
of  opinion  that  the  issue  is  proved  for  the  plaintiff,  they 
find  for  the  plaintiff  accordingly,  and  assess  the  damages  at 
such  a  sum,  &c. ;  but  if  the  court  are  of  an  opposite  opinion, 
then  vice  versa."  This  form  of  finding  is  called  a  special 
fferdict,{s)  However,  as  on  a  general  verdict,  the  jury  do  not 
themselves  actually  frame  the  postea,  so  they  have,  in  fact, 
nothing  to  do  with  the  formal  preparation  of  the  special 
verdict.  When  it  is  agreed  that  a  verdict  of  that  kind  is 
to  be  given,  the  jury  merely  declare  their  opinion  as  to  any 
&uct  remaining  in  doubt ;  and  then  the  verdict  is  adjusted 
without  their  further  interference.  It  is  settled,  under  the 
correction  of  the  judge,  by  the  counsel  and  attorneys  on 
either  side,  according  to  the  state  of  facts  as  found 
by  the  jury,  with  respect  to  all  particulars  on  [  *92  ] 
which  they  have  delivered  *an  opinion ;  and  with 
respect  to  other  particulars,  according  to  the  state  of  facts 
which  i(  is  agreed  that  they  ought  to  find  upon  the  evidence 
before  them.  The  special  verdict,  when  its  form  is  thus 
settled,  is,  together  with  the  whole  proceedings  on  the  trial, 
then  entered  on  record;  and  the  question  of  law  arising  on 
fiicts  found,  is  argued  before  the  court  in  bank,  and  decided 

cm  die  subject  of  demurrer  to  evidence,  see  Gibson  v,  Honter,  2  H.  Bl.  187 ; 
8  Tidd,  914,  8th  edit.  See  the  form  of  entering  it  on  record,  1  Brown's  Snt. 
175,  176. 

(«)  See  the  form  of  it,  Wittersheim  v.  Ladj  Carlisle   1  H.  Bl.  631 ;  Cook 
V.  Gemrd,  1  SauuL  171,  a. 
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by  that  court,  as  in  case  of  demurrer.  If  the  party  be 
diissatisfied  with  their  decision,  he  may  afterwards  resort  to 
a  court  of  error. 

It  is  to  be  observed,  that  it  is  a  matter  entirely  in  the 
option  of  the  jury,  whether  their  verdict  shall  be  general  or 
8pecial.(^)  The  party  objecting  in  point  of  law,  cannot 
therefore  insist  on  having  a  special  verdict,  and  may  conse- 
quently be  driven  to  demur  to  the  evidence — at  least  if  he 
wishes  to  put  the  objection  on  record^  without  which  no  writ 
of  error  can  be  brought,  nor  the  decision  of  a  court  of  error 
obtained.  But  if  the  object  be  merely  to  obtain  the  de- 
cision of  the  court  in  bank,  and  -it  is  not  wished  to  put  the 
legal  question  on  record,  in  a  view  to  a  tvrit  of  error,  then  the 
more  common  (because  the  cheaper  and  shorter  cours^  is 
neither  to  take  a  special  verdict  nor  demur  to  the  evidence,  but  to 
take  a  general  verdict,  subject  (as  the  phrase  is)  to  a  special  case  ; 

that  is,  to  a  written  statement  of  all  the  facts  of  the 
[  *98  ]   *case,  drawn  up  for  the  opinion  of  the  court  in  bank, 

by  the  counsel  and  attorneys  on  either  side,  under 
correction  of  the  judge  at  nisi  prius,  according  to  the  principle 
of  a  special  verdict,  as  above  explained.  The  party  for  whom 
the  general  verdict  is  so  given,  is  of  course  not  entitled  to 
judgment,  till  the  court  in  bank  has  decided  on  the  special 
case ;  and,  according  to  the  result  of  that  decision,  the  ver- 
dict is  ultimately  entered  either  for  him  or  his  adversary. 
A  special  case  is  not  (like  a  special  verdict)  entered  on 
record;  and  consequently  a  writ  of  error  cannot  be  brought 
on  this  decision  .(u) 

(0  1  Arch.  Fn«t.  189,  1st  edit.  MftjcMr  of  Deiiies  «.  Clark,  3  A.  ft  E. 
506. 

(tt)  It  has  fteqaently  happened  that  the  facts  stated  in  the  special  verdict 
or  the  special  case  hare  all  been  undisputed  between  the  parties,  the  only 
question  being  a  question  of  law,  whether  upon  such  a  giren  state  of  facts 
the  issue  should  be  decided  for  the  plaintiff  or  the  defendant.  Where  this  is 
the  case,  the  expense  of  a  trial  is  of  course  superfluous.  It  has  therefore 
been  recently  prorided  by  3  &  4  Will.  lY.  c.  48,  s.  25,  that  where  the  parties, 
on  issue  joined,  can  agree  on  a  statement  of  facts,  they  may,  by  order  of  a 
judge,  draw  up  such  statement  in  the  form  of  a  special  case  for  the  judgment 
of  the  court,  without  proceeding  to  trial. 
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We  must  now  return  to  the  course  of  proceedings  after 
trial  by  jury,  in  what  has  been  here  called  its  direct  or 
simple  form. 

The  proceedings  on  trial  by  jury  at  nisi  pritis  or  at  bar, 
terminate  with  the  verdict. 

In  case  of  trial  at  nisi  prius,  the  return-day  of  the  last 
jury  process — the  distringas  or  habeas  •corpora — 
(which  like  all  other  judicial  writs,  is  made  re-  [  *94  ] 
tamable  into  the  court  from  which  it  issues)  always 
falls  on  a  day  in  term  subsequent  to  the  trial.  On  this  day 
so  given  (which  is  called  the  day  in  bank)  the  parties  are 
supposed  again  to  appear  in  the  court  in  bank,  and  are  in  a 
condition  to  receive  judgment.  On  the  other  hand,  in  case 
of  trial  ^t  bar,  the  trial  takes  place  on  or  after  the  return* 
day  of  the  last  jury  process ;  and,  therefore,  immediately 
after  the  trial,  the  parties  are  in  court,  so  that  judgment 
might  be  given.  In  either  case,  however,  a  period  of  four 
days  elapses  before,  by  the  practice  of  the  court,  judgment 
can  be  actually  obtained.('t«)  And,  during  this  period,  cer- 
tain  proceedings  may  be  taken  by  the  unsuccessful  party 
to  avoid  the  effect  of  the  verdict.  He  may  move  the  court 
to  grant  a  new  trial,  or  to  arrest  the  judgment^  or  to  give  jvdg* 
mefd  nan  obstante  veredicto,  or  to  award  a  repleader,  or  to 
award  a  venire  facias  de  novo.{v)  Of  these  briefly  in  their 
order. 

1.  With  respect  to  a  new  trial  It  may  happen  that  one 
of  the  parties  may  be  dissatisfied  with  the  opinion  of  the 
nisi  prius  judge,  expressed  on  the  trial,  whether 
relating  to  the  effect,  or  the  *admis8ibility  of  evi-  [  *96  ] 
dence, — or  may  think  the  evidence  against  him  in- 
sufficient in  law,  where  no  adverse  opinion  has  been  ex- 
pressed by  the  judge, — and  yet  may  not  have  obtained  a 

(*v)  See  Boles  H.  T.  2  WUl.  IV.  65. 

(v)  2  Tidd,  935,  8th  ed.  So  the  defendant,  if  npon  the  trial  he  obtained 
leaTe  to  do  so,  may  more  to  enter  a  nonsuit;  or  the  plaintiff,  npon  learo 
giTen  at  the  trial,  may  move  to  ael  ande  a  noneuit,  and  enter  a  verdict  /m 
piamtiff.    Ibid. 
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special  verdict/  or  demurred  to  the  evidence,  or  tendered  a 
bill  of  exceptions.  He  is  at  libertji  therefore,  after  the 
trial,  and  during  the  period  above  mentioned,  to  move  the 
court  in  bank  to  grant  a  new  trial,  on  the  ground  of  the 
judge's  having  misdirected  the  jury^  or  having  admitted  or 
refused  evidence  contrary  to  law,{v)  or  (where  there  was  no 
adverse  direction  of  the  judge)  on  the  ground  that  the  jury 
gave  their  verdict  contrary  to  the  evidence,  or  on  evidence  in- 
sufficient  in  law.  And  resort  may  be  had  to  the  same  re- 
medy in  other  cased,  where  justice  appears  not  to  have  been 
done  at  the  first  trial ; — as  where  the  verdict,  though  not 
wholly  contrary  to  evidence,  or  on  insufficient  evidence  in 
point  of  law,  is  manifestly  wrong  in  point  of  discretion,  as 
contrary  to  the  weight  of  the  evidence,  and  on  that  ground  dis- 
approved by  the  nisi  prius  judge.(a;)    So  a  new  trial  may 

be  moved  for,  where  a  new  and  material  fact  has 
[  ♦96  ]   come  to  light  since  the  trial,  which  the  'party  did 

not  know,  and  had  not  the  means  of  proving  be- 
fore the  jury,  or  where  the  damages  given  by  the  verdict 
are  eaxessivejf^x)  or  where  the  jury  have  misconducted  them' 

(o)  Formerly  it  was  held  that  if  the  jadge  directed  the  jury  that  there  was 
no  eyidenoe,  and  there  happened  to  he  a  scintilla  of  eridenee,  the  party 
affected  was  entitled  de  Jure  to  a  new  trial,  notwithstanding  that  if  the  re- 
jected evidence  had  heen  received  and  the  jury  had  fbnnd  a  verdict  in  accord- 
ance with  it,  such  verdict  would  have  heen  set  aside  as  contrary  to  the  weight 
of  evidence.  Recent  cases  have,  however,  established  that  onless  the  evi- 
dence be  such  as  reatonably  to  support  the  issue,  it  ought  not  to  go  to  the 
Jury.  Avery  o.  Bowden,  in  error,  6  E.  &  B.  96S.  Wheelton  v.  Hardisty,  8 
£.  ft  B  26S.  Toomey  r.  The  London,  Brighton,  and  .South  Coast  Bailway 
Co.,  8  C.  B.  N.  S.  146. 

(x)  But  not  unless  the  finding  is  manifettly  wrong ;  for  where  there  is  a 
contrariety  of  evidence,  which  brought  the  question  fairly  within  the  discretion 
of  the  jury,  the  court  will  not  disturb  the  verdict,  though  disapproved  by  the 
judge  who  tried  the  cause.  And  *<  the  court  in  granting  new  trials  does  not 
interfere,  unless  to  remedy  some  manifest  abuse,  or  to  correct  some  manifest 
error  in  law  or  fact."  Carstairs  v.  Stein,  4  M.  &  S.  192 ;  and  see  Swinnertoa 
V.  Marquis  of  Stafford,  2  Taunt.  91,  232. 

(>x)  Edgell  0.  Francis,  1  M.  ft  G.  222.    Creed  o.  Fisher,  9  Exch.  472. 
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aelve8,{^x)  as  by  casting  lots  to  determine  their  verdict,  &a 
In  these  and  the  like  instances,  the  court  will,  on  motion, 
and  in  the  exercise  of  their  discretion,  under  all  the  oir 
cumstances  of  the  case,  grant  a  new  trial,  that  opportunity 
may  be  given  for  a  more  satisfactory  decision  of  the  issue. 
A  new  jury  process  consequently  issues,(^)  and  the  cause 
comes  on  to  be  tried  de  novo.  But,  except  on  such  grounds 
as  these,  tending  manifestly  to  show  that  the  discretion  of 
the  jury  has  not  been  legally  or  properly  exercised,  a  new 
trial  can  never  be  obtained ;  for  it  is  a  great  principle  of 
law,  that  the  decision  of.  a  jury,  upon  an  issue  of  fact,  is  in 
general  irreversible  and  conclusive.(2;) 

2.  Again,  an  unsuccessful  defendant  may  move  in  arrest 
of  judgment;  that  is,  that  the  judgment  for  the  plaintiff  be 
arrested  or  withheld,  on  the  ground  that  there  is  some  error 
appearing  on  the  face  of  the  record,(h)  which  vitiates  the  pro- 
oeedings.Cz)  In  consequence  of  such  error,  on  whatever 
part  of  the  record  it  may  arise,  from  the  commencement 
of  the  suit  to  this  period,  the  court  wpe  bound  to 
arrest  the  judgment.  It  is,  however,  *only  with  [  *97  ] 
respect  to  objections  apparent  on  the  record^  that 
such  motion  can  be  made.    Nor  can  it  be  made,  generally 


(*x)  Hughes  V.  Bndd,  8  Dowl.  815.  Roberts  v,  Haghes,  7  M.  &  W.  899, 
and  1  Dowl.  N.  S.  82 ;  Harrej  o.  Hewitt,  8  Dowl.  598 ;  Morris  v.  ViTian, 
lOM.  &  W.  137. 

(jr)  a  Arch.  Frac  229,  1st  ed. 

(2)  See  Appendix,  Notb  (31). 

('z)  No  motion  to  abate  the  suit,  or  to  dismiss  the  action,  can  be  sustained, 
except  for  some  matter  apparent  on  the  record.  If  the  matter  does  not  appear 
on  the  face  of  the  record,  the  defendant  must  allege  it  by  plea,  that  it  may  be 
trayersed,  put  in  issue  and  tried,  if  it  is  not  admitted  bv  a  demurrer.  Ami- 
down  9.  Peck,  11  Met.  467. 

(*2)  Where  Mpae  of  the  counts  or  breaches  in  a  declaration  are  bad  in  law, 
and  some  good,  and  general  damages  are  given,  though  this  is  an  error  on  the 
(ace  of  the  record,  yet  the  court  will  not,  by  the  modem  practice,  arrest  the 
judgment,  but  award  a  venire  de  novo.  Leach  v.  Thomas,  2  M.  &  W.  427. 
Airey  v.  Feamsides,  4  M.  &  W.  168,  and  6  Dowl.  654.  Emblin  v.  Dartwell 
I  D.  &  L.  1010.  Empson  v.  Griffin,  11  A.  &  E.  186,  and  3  P.  &  D.  160 
Gould  V.  Olirer,  2  M.  &  G.  231. 
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speaking,  in  respect  ot  formal  objections.  This  was  for- 
merly otherwise;  and  judgments  were  constantly  arrested 
for  errors  of  mere  form  ;(a)  bat  this  abase  has  been  long 
remedied  by  certain  statutes,  passed  at  different  periods,  to 
correct  inconveniences  of  this  kind,  and  commonly  called 
the  statutes  of  amendment  and  jeofails, [b)  by  the  effect  of 
which,  judgments,  at  the  present  day,  cannot,  in  general, 
be  arrested  for  any  objection  o(formJ(8) 

8.  If  the  verdict  be  for  the  defendant,  the  plaintiff  in 
some  cases,  moves  for  judgment  nan  obstante  veredicto;  that 
is,  that  judgment  be  given  in  his  own  favor  vnthout  re* 
gard  to  the  verdict  obtained  by  the  defendant  This  motion 
is  made  in  cases  where,  after  a  pleading  by  the  defendant 
in  confession  and  avoidance,  as,  for  example,  a  plea  in  bar, 
and  issue  joined  thereon,  and  verdict  found  for  the  defend* 
ant,  the  plaintiff,  on  retrospective  examination  of  the  re- 
cord, conceives  that  such  plea  was  bad  in  substance,  and 
might  have  been  made  the  subject  of  demurrer  on  that 

ground.  If  the  plea  was  itself  substantially  bad 
[  ♦QS  ]   in  law,  of  course    the  verdict,    which    *merely 

shows  it  to  be  true  in  point  of  fact,  cannot  avail 
to  entitle  the  defendant  to  judgment ;  while,  on  the  other 
hand,  the  plea,  being  in  confession  and  avoidance,  involves 
a  confession  of  the  plaintiff's  declaration,  and  shows  that 
he  was  entitled  to  maintain  his  action.  In  such  case, 
therefore,  the  court  will  give  judgment  for  the  plaintiff 
without  regard  to  the  verdict;  and  this  for  the  reason  above 
explained,  is  also  called  a  judgment  as  upon  confession.{c) 

(a)  See  2  Beeyes,  448  ;  S  Bla.  Gk>m.  407. 

(6)  The  Btatates  of  jeofails  are  so  called  from  fay  failli^  an  ezpressioii 
lued  by  the  pleader  of  former  days  when  he  perceived  a  slip  in  his  proceeding. 

5  Bl.  Com.  407.     Termfi  tie  la  Lej.    See  Appendix,  Notb  (82). 

(c)  Gilb.  0.  P.  126.    Ijnej  v.  Reynolds,  Cro.  Elis.  214.    Apte  v.  Heydon, 

6  Mod.  10.    The  King  v.  Phillips,  Stra.  894.    Pitts  v.  Polehampton,  I  Ld. 
Baym.  890.    Clears  r.  Stevens,  8  Tannt.  418.    Lewis  v,  Clements,  3  Bam. 

(8)  See  Second  Appendix^  note  (7),  on  the  nature  of  arrest  of  jndgmeati 
for  defects  in  the  verdict. 
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Sometimes  it  may  be  expedient  for  the  plaintiff  to  more 
for  judgment  non  obstante,  &c.,  even  though  the  rerdict 
be  in  his  oum/avar;  for,  if  in  such  a  case,  as  above  de- 
scribed, he  takes  judgment  as  upon  the  verdict,  it  seems  that 
such  judgment  would  be  erroneous,  and  that  the  only  safe 
coarse  is  to  take  it  as  upon  confession.{d) 

4.  The  motion  for  a  repleader  is  made  where  the  unsuc- 
cessful party,  on  examination  of  the  pleadingSi 
conceives  that  the  issue  joined  was  an  Hmma-  [  *99  ] 
ierial  issue,  that  is,  not  taken  ou  a  point  proper  to 
decide  the  action.  It  has  been  shown(e)  that  the  issue 
joined  is  always  some  question  raised  between  the  parties, 
and  mutually  referred  by  them  to  judicial  decision ;  but 
that  point  may  nevertheless,  on  examination,  be  found  not 
proper  to  decide  the  action.  For  either  of  the  parties  may, 
from  misapprehension  of  law  or  oversight,  have  passed 
over  without  demurrer  a  statement  on  the  other  side, 
insufScient  and  immaterial  in  law;  and  an  issue  in  fact 
may  have  been  ultimately  joined  on  such  immaterial 
statement ;  and  so  the  issue  will  be  immaterial,  though  the 
parties  have  made  it  the  point  in  controversy  between 
them.  For  exampl^  if  Vu  in  actix>n  o^  debft  on  Jb<i0d,*<?Dri- 
ditioned  for  the  payment  of  ten  pounds  ten  shillings  at  a~ 
certain  day,  the  defendai^t  plBadla  paymeit;,^£  ten^pouTidSf 
according  to  the  form  of*  the  condition,  and  the  plaintiff 
instead  of  demurring,  tenders  issue  upon  such  payment, 
it  is  plain  that,  whether  this  issue  be  found  for  the  plain- 
tiff or  the  defendant,  it  will  remain  equally  uncertain 
whether  the   plaintiff  is  entitled  or  not,  to  maintain  his 

&  Aid.  702.  Btckards  v.  Bennett,  I  Barn.  &  Crew.  883.  Drayton  v.  Dale, 
2  Bam.  &  Creu.  893.  Earl  of  Lonsdale  v,  NeUon,  8  Barn.  St  Cress.  308. 
Lambert  v.  Tajlor,  4  Bam.  A  Cress.  138.  Owynne  v.  Bomell,  6  Bing.  N. 
C.  453.  Negeleo  v.  MitcheU,  7  M.  &  W.  618.  Atkinson  v.  Daries,  11  M. 
k  W.  236.  Down  v.  Hatcher,  10  A.  &  E.  181.  Couling  r.  Coxe,  6  C.  B. 
703.  And  see  the  fbrais  of  such  judgments,  Bast.  Ent.  688 ;  8  Rol.  Ab.  99 ; 
Jonei  V.  Bodiner,  Carth.  370 ;  Wilkea  v.  Broadbent,  1  Wilt.  63. 

(</)  Wilkes  V.  Broadbent,  I  Wils.  63.    Dighton  v.  Bartholomew,  Cro.  Slia« 
778.     2  Bol.  Ab.  99.  (e)  Vide  snpra,  p.  54. 
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action ;  for  in  au  action  for  the  penalty  of  a  bond  condi- 
tioned to  pay  a  certain  sum,  the  only  material  question  is, 

whether  the  exact  sum  were  paid  or  not,  and  a 
[  ^100  ]   payment  in  part  is  a  question  quite  beside  the 

♦legal  merits.(/)  In  such  cases,  therefore,  the 
court  not  knowing  for  whom  to  give  judgment  will  award 
a  repkader,  that  is,  will  order  the  parties  to  plead  de  novo 
for  the  purpose  of  obtaining  a  better  issue.(^)  It  is,  how 
ever,  laid  down  in  a  late  case,  as  a  clear  rule,  that  the  courl 
will  never  grant  a  repleader,  except  when  complete  justice 
cannot  be  otherwise  obtained.(A) 

(/)  Kent  V,  HbH,  Hob.  118 ;  and  see  another  instance,  Plomer  v.  Ross,  5 
Taunt.  386. 

(g)  2  Saund.  819,  b.  n.  (6).  Bac.  Ab.  Fleas,  &e.  (M.)«  Com.  Dig. 
Pleader  (R.  18).  See  examples  of  cases  in  which  a  repleader  haa  been 
awarded  or  refused,  Anon.,  2  Ventr.  196 ;  Stephens  v.  Cooper,  3  Ley.  440; 
Enys  V.  Mohan,  a  Stra.  847  ;  Plomer  v,  Ross,  5  Taunt.  386 ;  Clears  o. 
Stevens,  8  Taunt.  413;  Lambert  v.  Taylor,  4  Bam.  &  Cress.  138;  Good 
bume  V.  Bowman,  9  Bing.  532 ;  Tely.  24,  Metcalf 's  note ;  Bennett  v.  Neale» 
Wight.  354 ;  Negelen  v.  Mitchell,  7  M.  &  W.  612,  and  1  Dowl.  i^.  S.  110; 
Qwynne  o.  Bumell,  6  Bing.  N.  C  453,  and  1  Scott,  N.  R.  7il ;  0/Ouling  v. 
Coxe,  6  C.  B.  70S ;  Duke  of  Rutland  v.  Bagshawe,  14  Q.  B.  869  ;  Seale  o. 
The  Queen,  8  E.  &  B.  22  ;  Gtordon  v.  Ellis,  7  ^.  fu  Q^  607  ;  and  the  form  of 
et^itiaCUL  award  ef  Wpleader  .on  r«oc(Fd,;Oa.  Eflt.  »2,  151,  677 ;  Jeffreson 
4^,.,Moi^oj\,;;2  £|^uitd;*20.  \ .^ 

Whep  4  repleader  is  applied  for  on  the  ground  of  the  immaterialitj  of 
th^  KJlAef*\her.oa|ea  establish  ;n^p  following  distinction.  If  the  imma- 
tflirialitj  4V  oceasiolftld' by  iiaviflg  taken  a  traverse  on  a  pleading  insuffi- 
cient in  point  of  law,  and  which  it  was  therefore  ftitile  to  bring  into  ques- 
tion in  point  of  fact,  and  the  case  be  such  that  the  pleading  so  traversed 
might  be  made  good  by  a  different  manner  of  pleading,  Ae  court  wiU 
award  a  repleader,  or,  in  some  instances,  allow  the  party  by  whom  it  was 
pleaded,  to  amend*  But  if  the  pleading  traversed  discloses  facts  which 
show  that  the  case  of  the  party  is  incurably  bad,  and  could  not  be  set 
right  by  any  manner  of  allegation,  the  court  will  not  allow  a  repleader ; 
but  where  the  party  is  plaintiff,  will  arrest  the  judgment,  or  where  de- 
fendant, award  judgment  non  chglanit  veredicto.  Stephen  PI.  5th  ed.  110, 
111,  citing  Rex  v.  Philips,  1  Stra.  394;  Grills  v.  Riagway,  Cro.  Elis.  818; 
Bex  V.  Philips,  1  Burr.  301 ;  Tidd's  Pract.  953 ;  lancourt  r.  Bull,  1  Bing. 
M.  C  688« 

(A)  Goodbume  v.  Bowman,  9  Bing.  582.  Nor  in  fnvor  of  the  person  who 
made  (he  first  fault  in  the  pleading.  2  Saund.  3U  c  Doogood  i.  Rose,  9 
0.  B.  182. 
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6.  A  venire  jcunas  de  novo,  that  is,  a  new  writ  of  venire 
facia%  will  be  awarded  when  by  reason  of  some  irregu- 
larity or  defect  in  the  proceedings  on  the  first  yenire,  or 
the  triali  the  proper  effect  of  that  writ  has  been  frustrated, 
or  the  yerdict  become  yoid  in  law ;  as,  for  example,  where 
the  jury  has  been  improperly  chosen,  or  giyen  an  uncer- 
tain or  ambiguous,  or  defeotiye  yerdict.  The  consequence 
and  object  of  a  new  yenire  are  of  course  to  obtain  a  new 
trial ;  and  accordingly,  this  proceeding  is,  in  sub- 
stance, the  same  with  a  motion  for  a  new  trial  ,•(%)  [  *101  ] 
Where,  however,  *the  unsuccessful  party  objects 
to  the  yerdict,  in  respect  of  some  irregularity  or  error  in 
the  practical  course  of  proceeding  rsLther  than  on  the  merits, 
the  form  of  the  application  is  a  motion  for  a  venire  de  novo, 
and  not  for  a  new  trial  .(t) 

The  proceedings  relative  to  trial  by  jury  (y)  having  been 
now  considered,  the  other  modes  of  trial,  which  (as  has  been 
already  observed)  (A;)  are  of  rare  and  limited  application, 
may  be  dismissed  in  few  words.[14] 

(U)  For  cases  where  a  trial  de  novo  will  be  awarded,  see  Empsoa  v.  Griffin, 
11  A.  ft  £.  186,  and  3  P.  ft  D.  160 ;  Gould  v,  Oliver,  a  M.  &  G.  231 ;  Lewin 
V.  Edwards,  1  Dowl.  N.  8.  639  ;  Grant  v.  Glasier,  1  Dowl.  N.  8.  639. 

(0  The  nature  of  a  venire  facias  de  novo  is  fally  explained  in  Witham  v* 
Lewis,  1  Wils.  48.  And  see  a  learned  note  hj  Mr.  Sergeant  Manning,  in 
Goald  V.  Oliver,  2  Mann,  and  Gr.  238. 

0*)  See  Appendix,  Notb  (33).  (it)  Vide  snpra,  p.  77. 

[14]  The  trial  by  the  grand  a»$vc9  is  very  similar  to  the  eommon  trial 
^7  i^'  There  is  only  one  case  in  which  it  appears  ever  to  have  been 
applied,  and  there  it  is  still  in  force.  In  a  writ  of  right,  if  the  defendant 
by  a  particular  form  of  plea  appropriate  to  that  purpose,  (see  the  plea,  3 
Odtijy  652)  denied  the  right  of  the  demandant  as  claimed,  he  had  the 
option,  till  the  recent  abolition  of  the  extraragant  and  barbarous  method 
of  the  wager  of  battel,  (by  stat.  59  Cieo.  IH.  c  46,)  of  either  offering 
battel^  or  putting  himtdf  on  the  grand  asftM,  to  try  whether  he  or  the  de* 
mandant  had  '*the  greater  right."  The  latter  course  he  may  still  take; 
and,  if  he  does,  the  court  awards  a  writ  for  summoning  four  knights  to 
nake  election  of  twenty  other  recognitors.  These  knights,  and  twelve  of 
the  recognitors  so  elected,  together  making  a  jury  of  sixteen,  constitute 
what  is  called  the  grand  aseize;  and  when  assembled,  they  proceed  to  try  tb« 
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The  trial  by  the  record  applies  to  cases  where  an  issae  of 
nul  tiel  record  is  joined  in  any  action.  If  a  record  be  as- 
serted on  one  side  to  exist,  and  the  opposite  party  deny  its 
existence,  under  the  form  of  trayerse,  that  there  is  no  such 
record  remaining  in  court  as  alleged,  and  issue  be  joined 
thereon,  this  is  called  an  issue  of  nul  tiel  record  ;{1)  and  the 
court  awards  in  such  case  a  trial  by  inspection  and  examina- 
tion of  the  reeord.{m)  Upon  this,  the  *party  affirm* 
[*102]  ing  its  existence  is  bound  to  produce  it  in  court, 
on  a  day  given  for  the  purpose ;  and  if  he  fail  to 
do  so,  judgment  is  given  for  his  adversary.  The  trial  by 
record  is  not  only  in  use  when  an  issue  of  this  kind  hap- 
pens to  arise  for  decision,  but  it  is  the  only  legitimate  mode 
of  trying  such  issue,  and  the  parties  cannot  put  them- 
selves upon  the  country. {n) 

(/)  This  18  the  proper  fonn  of  issne  whenerer  a  question  arises  as  to  what 
has  judicially  taken  place  in  a  superior  court  of  record^for  the  law  presumes, 
that  if  it  took  place,  there  will  remain  a  record  of  the  proceeding.  But  if 
the  court  be  not  of  record,  the  issue  should  be  directly  upon  the  fctct  whether 
anjr  such  proceeding  took  place,  and  not  upon  the  existence  of  any  judicial 
memorial.    See  Dyson  v.  Wood,  8  Bam.  &  Cressw.  449. 

(m)  See  the  form  of  the  issue,  2  Chitty,  602. 

(n)  Co.  Litt  117,  b;  Br.  Trials,  pi.  40.  By  a  recent  rule  of  court,  Hil. 
4  WiU.  4,  a  party  pleading  a  judgment  df  another  court  must  state  in  the 
margin  of  the  plea,  its  date,  and  the  number  of  the  roll,  or  plaintiff  will 
be  at  liberty  to  sign  judgment;   and  on  certificate  of  its  being   falsely 

issue,  or  (as  it  is  called  in  this  case)  the  mtss,  upon  the  question  of  right.  The 
trial,  as  in  the  case  of  a  common  jury,  may  be  either  at  bar  or  nisi  prins ; 
and,  if  at  nisi  prius,  a  fittt  priu§  rword  is  made  up ;  and  the  proeeedings  are 
in  either  case,  in  general,  the  same  as  above  explained  with  respect  to  a  com> 
mon  jury.  See  3  Wils.  419,  541.  1  Holt,  N.  P.  R.  657.  3  Chitty,  635.  2 
Saund.  45,  e.  1  Arch.  402,  for  full  information  on  the  subject  of  trial  by  the 
grand  assise. 

Upon  the  issue  or  mise  of  right,  the  wager  of  battel  or  the  grand  assise, 
was,  till  the  abolition  of  the  former, — and  the  latter  still  is,— die  only 
legitimate  method  of  trial ;  and  the  question  cannot  be  tried  by  a  jury  in 
the  common  form.  1  Bos.  &  Pul.  192  j  See  Appendix,  Notb  (35). — Stephen 
Fl.  121,  152. 
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The  trial  by  certificate  is  now  of  very  rare  ocourrenoe,  but 
is  still  in  force  upon  certain  issnes  ;(o)  one  of  the  most  im- 
portant of  whicli  is  the  issue  of  a  ne  unqties  accouple  en  hial 
ffiatnmonie.  This  arises  in  the  action  of  dower,  in  which 
the  tenant  may  plead  in  bar,  that  the  demandant ''  woe  never 
aceoupled  to  her  alleged  husband  in  lavful  mairimonyP 
Issae  being  joined  npon  this,  the  court  awards  that  it  be 
tried  by  the  diocesan  of  the  place  where  the  parish  church, 
in  which  the  marriage  is  alleged  to  have  been  had,  is  situ- 
ate and  that  the  result  be  certified  to  them  by  the  ordinary 
at  a  given  day.(p)  It  is  said  that  this  is  a  form 
of  ^ssue  which  can  arise  only  in  a  dower.{^  The  [  *108  ] 
trial  by  certificate  is,  when  competent,  the  only 
UgitimcUe  mode^  and  the  issue  cannot  be  tried  by  a  jury. 

The  trial  by  vntneseee  is  in  very  few  instances  legally  com- 
petent. It  seems,  however,  that  it  is  still  applicable  (as 
anciently)  to  an  issue  arising  on  the  death  of  the  husband  in 
an  action  of  a  dotoer,(29)  and  in  some  other  cases.  In  case 
of  trial  by  witnesses,  the  court,  upon  issue  joined,  awards 
that  both  parties  produce  in  court  at  a  given  day  their  re- 
spective witnesses.(r)  The  judges  examine  and  decide,  and 
the  judgment  is  pronounced  accordingly.  It  is,  however, 
laid  down,  that  if,  after  the  evidence,  the  judges  are  still 

stated,  judgment  may  also  be  signed.  A  similar  regulation  had  before 
been  nwde  as  to  pleading  jndgments  of  the  mckou  court;  1  Tidd,  868, 
8died« 

(o)  Tbe  kinds  of  issue  on  ^ich  this  trial  may  oocor  are  enumerated  in  8 
Bl.  Com.  388. 

(p)  See  the  form  of  the  issue,  8  Chitty,  599,  1st  edit  $  Co.  £nt.  181,  a. 

(9)  Bac.  Ab.  Bastardy,  516,  cites  11  Hen.  4,  78.  It  is  not  allowed  in  per* 
sonal  actions.  Jones's  Case,  Comb.  478.  Maehell  v,  Garrett,  8  Salk.  64 , 
12  Mod.  276,  8.  C.    Vin.  tit.  Baron  and  Feme,  (D.  b.)  89. 

(97)  Abbott  of  Strata  Meroella's  Case,  Bep.  80,  b ;  Grace  Faux  v.  Barnes^ 
Lotd  Bayin.  174. 

(r)  On  Uiis  trial  the  aflirmatlTe  must  be  proved  by  two  witnesses  at  tlia 
U^     3  BL  Com.  886. 
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unable  to  satisfy  tbemselves  on  the  hd,  they  have  a  dis- 
cretion then  to  send  the  parties  to  the  eounJtryJ(s)  [15] 
It  has  now  been  shown  in  what  manner  the  issne,  whether 

(«)  Yin.  Ab.  TrMl  (C.)  9, 10.    Bae.  Ah.  Trial  (A.)  S,  3.    S  Bl.  Con. 
88S.    See  Apftati^  Kan  (S4). 


[15]  JUtrial  bjf  wafer  of  Um  hu  also  ftllan  iato  eomplelB  dinM;  but 
in  point  of  law,  it  teami  to  be  atill  competent  in  mort  of  die  eaaes  to 
wbidi  it  andentlj  applied.  The  most  important  and  best  established  of 
tiiese  cases  is,  die  lasoe  of  mU  dAti^  arising  in  an  action  of  dd€  om  nmpU 
eouiratif  or  the  iasoe  of  nan  dtHmot^  in  an  action  of  d^CoiM.  In  the  deda- 
ntion  in  these  actions,  as  in  almost  all  othera,  die  plaintiir  eondndes  bj 
oflering  ki$  suit  (of  which  the  ancient  meaning  was  foUowen  or  wifaengf, 
thongb  the  words  are  not  retained  as  a  mere  form,)  to  proTe  the  truth  of 
his  claim.  On  tiw  other  hand,  if  die  defendant,  hj  a  plea  of  nil  debet, 
or  non  detinet,  deny  the  debt  or  detendon,  he  maj  eondnde  bj  offsring 
to  establish  the  truth  of  toch  plea,  ''a^oouf  tk  plmmtijf  ami  kit  mU,  ta 
mck  wunner  as  the  eomi  AaU  direei.**  Upon  thia  the  oomt  awards  the 
wager  of  law;  (see  die  form  of  snch  issue  and  award  of  trial,  Co.  Ent. 
119,  a,  Ul.  Ent  467,  3  diitty,  479 ;)  and  the  form  of  this  proceeding,  when 
so  awarded,  is,  that  die  defendant  brings  into  oomt  with  him  deien  of 
his  neighbors,  and,  for  himsdf,  makes  oadi  diat  he  does  not  owe  the  debt,  or 
detain  the  property  as  alleged ;  and  dien,  the  deren  also  swear  that  they  bo- 
liere  him  to  speak  the  truth ;  and  the  defendant  is  then  entided  to  judgment. 
3  Bl.  Com.  343. 

It  is  to  be  obserred,  with  respect  to  this  mode  of  trial,  that  diongh  the 
defondant  has  thus  tlie  power  of  resorting  to  it,  he  is  not  Miged  to  do  sa  He 
is  at  liberty,  if  he  pleases,  to  put  himself  upon  the  eomUrg;  the  trial  by  Jury 
being  a  mode  of  decision  always  applicable  to  the  same  questions  on  which 
law  may  be  wagod^  and  the  mode,  in  fact,  always  applied  to  them,  in  the 
modem  practice.    Stephen  PI.  124,  125,  1st  ed. 

These  diflbratt  methods  of  trial,  except  that,  by  the  record,  and  that,  by 
jnry,  are  now  either  obsolete,  or  rarely  in  use  in  the  United  States.  Certain 
facts — as  that  of  marriage  in  particular — are  prooeable,  in  die  courts  of  our 
country,  geuerally,  by  certificate ;  but  I  am  not  aware,  says  Gould  (/Via.  of 
Plead,  312,  a.  3,)  that  the  issue  upon  such  fact  erer  condudee  to  the  oerdfi- 
cato.  The  same  writer  obsenres,  (76.  313,  a.  4,)  that  in  the  State  of  Con* 
necticut,  any  issue  in  fact,  in  a  dril  case,  may  by  the  agreement  of  both  pai^ 
des,  be  tried  by  the  court.  But  when  the  issue  is  to  be  thus  tried,  the  o^rst- 
aieaf  of  the  pardes  must  be  suggested,  in  the  conclusion  of  the  plea  tendering 
the  issue ;  and  this  is  done  fai  the  form  following :  "  Of  this  the  said  C.  D.  hg 
agroemaUy  out  himself  npon  the  court"— or,  *<  This  the  said  A.  B.  6y  agr9^ 
sMBf,  prays  may  be  inquired  of,  by  the  court." 
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in  law  or  fkct,  is  decided.    It  has  been  explained,  too,  by 

what  means  the  unsuccessful  party  may,  upon  an  issue  in 

fact,  avoid  in  some  cases,  by  motion  in  court,  the 

effect  of  the  *deci8ion.    Supposing,  however,  that  [  *104  ] 

8Qch  means  are  not  adopted,  or  do  not  succeed,  or 

that  the  issue  be  an  issue  in  law,  the  next  step  is  the  jxfdg- 

ks  the  issue  is  the  question  which  the  parties  themselves 
bave  by  their  pleading  mutually  selected  for  decision,  they 
are,  in  general,  considered  as  having  mutually  put  the  fate 
of  the  cause  upon  that  question;  and  as  soon,  therefore,  as 
the  issue  is  decided  in  favour  of  one  of  them,  that  party, 
in  general,  becomes  victor  in  the  suit ;  and  nothing  remains 
but  to  award  the  judicial  consequence  which  the  law  at- 
taches to  such  success.  The  award  of  this  judicial  conse- 
qnenoe  is  called  t}ie  judgment,  and  is  the  province  of  the 
judges  of  the  court. 

The  nature  of  the  judgment  varies  according  to  the  nature 
of  the  action,  the  plea,  the  issue,  and  the  manner  and  result 
of  the  decision. 

It  shall  be  first  supposed  that  the  issue  is  decided  for  the 
plaintiff. 

In  this  case,  if  it  be  issue  in  law,  arising  on  a  dilatory 
j>iea,  the  judgment  is  only,  that  the  defendant  an- 
9Uferover,{t)  which  is  called  a  judgment  *of  respon-  [  *105  ] 
deat  ouster.  The  pleading  is  accordingly  resumed, 
and  the  action  proceeds.  This  judgment,  therefore,  does 
not  £111  within  the  definition  of  the  term  just  given,  but  is 
of  an  anomalous  kind.  Upon  all  other  issues  in  law,  and, 
in  general,  all  issues  in  fact,  the  judgment  is,  that  the  plain- 
tiff do  recover, [vk)  what  is  called  a  judgment  quod  recuperet. 
The  nature  of  such  judgment,  more  particularly  considered, 
is  as  follows.  It  is  of  two  kinds ;  interlocutory  and  final. 
If  the  action  sound  in  damages,  (according  to  the  technical 

(0  Bac  Ab.  Fleasy  &c.  (N.  4).    2  Arch.  Fract.  3,  1st  ea. 

(■)  Com.  Dig.  AUtement  (L  14),  (I.  16).    2  Aroh.  Pract.  S,  ltt«L 
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phrase,)  that  is,  be  brought  not  for  specific  recovery  of 
lands,  goods,  or  sums  of  money  (as  is  the  case  in  real  and 
mixed  actions,  or  the  personal  actions  of  debt  and  detinue,) 
but  for  damages  only,  as  in  covenant,  trespass,  &c. — and  if 
the  issue  be  an  issue  in  law,  or  any  issue  in  fact  not  tried 
^  yury— *then  the  judgment  is  only  that  the  plaintiff  ought 
to  recover  his  damages^  without  specifying  their  amount ;  for 
as  there  has  been  no  trial  by  jury  in  the  case,  the  amount 
of  damages  is  not  yet  ascertained.  The  judgment  is  then 
said  to  be  interlocutory.  On  such  interlocutory  judgment 
the  court  does  not,  in  general,  itself  undertake  the  office 
of  assessing  the  damages,  but  issues  a  writ  of  inquiry,  di- 
rected to  the  sheriff  of  the  county  where  the  facts  are 
alleged  by  the  pleading  to  have  occurred,  com- 
[  *106  ]  manding  him  to  inquire  into  *the  amount  of  da- 
mages sustained,  "by  the  oath  of  twelve  good 
and  lawful  men  of  his  country,"  and  to  return  such  inqui- 
sition when  made  to  the  court.  Upon  the  return  of  the 
inquisition,  the  plaintiff  is  entitled  to  another  judgment, 
viz.  that  he  recover  the  amount  of  the  damages  so  assessed;  and 
this  is  called  final  judgment.(v)  But  if  the  issue  be  in  fact, 
and  was  tried  by  a  jury,  then  the  jury,  at  the  same  time  that 
they  tried  the  issue,  would  assess  the  damages.(y)  In  this 
case,  therefore,  no  writ  of  inquiry  is  necessary;  and  the 
judgment  is  final  in  the  first  instance,  and  to  the  same  effect 
as  just  mentioned,  viz.  thai  the  plaintiff  do  recover  the  danut- 
ges  assessed.  Again,  if  the  action  do  not  sound  in  damages, 
the  judgment  is  in  this  case  also  (in  general,)  in  the  first 
instance,  final ;  and  to  this  effect^  that  the  plaintiff  recover 
seisin^  Ac.  or  recover  the  debt,  Ac.  But  there  is,  besicfes  this, 
in  mixed  actions,  a  judgment  for  damages  also ;  and  this  ia 
either  given  at  the  same  time  with  that  for  recovery  of 
seisin,  if  the  damages  have  been  assessed  by  a  jury— or,  if 

(o)  Af  to  the  proceedings  on  a  writ  of  inquiry,  see  8  Arch,  j^net.  19, 
Isted. 
(jf)  Vide  sopra,  pp.  88,  88. 
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not  80  assessed,  a  writ  of  inquiry  issues,  and  a  second  judg- 
znent  is  given  for  the  amount  found  by  the  inquisi- 
tioii.(2) 

*The  issue  shall  next  be  supposed  to  be  de-  [  *107  ] 
cided /or  the  dtfendarU, 

In  this  case,  if  the  issue,  whether  of  fact  or  law,  arise  on 
a  dilatory  plea,  the  judgment  is,  that  the  vmt,  (or  declarcUion) 
be  quashed, — upon  such  pleas  as  are  in  abatement  of  the 
writ  or  bill, — and,  that  the  suit  do  stay  or  be  respited  until, 
ic,,  upon  such  pleas  as  are  in  suspension  only ;  the  effect, 
in  the  first  case,  of  course,  being,  that  the  suit  is  defeated, 
bat  wiih  liberty  to  the  plaintiff  to  begin  another  in  more 
correct;  focm ;  in  the  second,  that  the  suit  is  suspended  until 
the  objection  be  removed.  K  the  issue  arise  upon  a  decla^ 
ration  or  peremptory  plea,  the  judgment  is  in  general,  that 
the  plaintiff  take  nothing,  etc.,  and  thxit  the  defendant  go  thereof 
wiOuiut  day,  <tc.,  which  is  called  a  judgment  of  nil  capiat. 

Judgment  has  hitherto  been  supposed  to  be  awarded 
only  upon  the  decision  of  an  issue.  There  are  several  cases, 
however,  in  which  judgment  may  be  given,  though  no  issue 
have  arisen ;  and  these  cases  will  now  require  notice.  In 
the  description  given  in  this  chapter  of  the  manner  of  suit 
it  will  be  observed,  that  the  action  has  been  uniformly 
sapposed  to  proceed  to  issue;  and  this  has  been  done  to  pre- 
vent digression  and  complexity.  But  an  action  may  be 
cat  off  in  its  progress  and  come  to  premature  ter- 
mination, by  the  fault  of  one  *of  the  parties,  in  [  *108  ] 
failing  to  pursue  his  litigation ;  and  this  may  hap- 
pen either  with  the  intention  of  abandoning  the  claim  or 
defence,  or  from  failing  to  follow  them  up  within  the  pe- 
riods which  the  practice  of  the  court,  in  each  particular  case, 
prescribes.  In  such  cases  the  opposite  party  becomes  vic- 
tor in  the  suit,  as  well  as  where  an  issue  has  been  joined, 
and  is  decided  in  his  favor;  and  is  at  once  entitled  to 
judgment.    Thus,  in  a  real  (though  not  in  a  personal)  action, 

(ir)  8  Saond.  44,  n.  (4).    Booth,  19,  74,  75,  76. 
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if  the  defendant  holds  oat  against  the  process,  judgment 
may  be  given  against  him  for  default  of  appearance.{p)  So 
in  actions  real,  mixed,  or  personal,  if,  after  appearance,  he 
neither  pleads  nor  demurs;  or  if,  after  plea,  he  fails  to 
maintain  his  pleading  till  issue  joined,  by  rejoinder,  rebut- 
ter, &c.,  judgment  will  be  given  against  him  for  wani  cf 
plea,  which  is  called  judgment  by  nil  dicitQb)  So  if,  instead 
of  a  plea,  his  attorney  says  he  is  not  informed  of  any 
answer  to  be  given  to  the  action,  judgment  will  be  given 
against  him ;  and  it  is,  in  that  case,  called  a  judgment  by 
nan  sum  informatus.  Again,  instead  of  a  plea,  he  may 
3hoose  to  confess  the  action ;  or,  after  pleading,  he  may,  at 
any  time  before  trial,  both  confess  the  action  and  with- 
draw his  plea  or  other  allegations  ;  and  the  judgment  against 

him  in  these  two  cases,  is  called  a  judgment  hy 
[  *109  ]   *  confession^  or  by  confession  reUctd  venficatione.    On 

the  other  hand,  judgment  may  be  given  against 
the  plaintiff  in  any  class  of  actions,  for  not  declaring,  or 
replying,  or  surrejoining,  &c. ;  and  these  are  called  judg- 
ment of  non  pros,  {non  prosequitur,)    So,  if  he  chooses,  at 
any  stage  of  the  action,  (after  appearance)  andybefore  the 
judgment  to  say  he  ''  will  not  further  prosecute  his  suit," — 
or,  that  he  "  withdraws  his  suit," — or,  (in  case  of  plea  in 
abatement,)  prays  that  his"writ^'  or  "declaration"  "may 
be  quashed,"  that  he  may  resort  to  a  better  one,  there  is 
judgment  against  him  of  nolle  prosequi,  retrcadt^  or  cassetur 
breve,  or  narratio,  in  these  cases  respectively.     Again,  judg- 
ment of  nonsuit  may  pass  against  the  plaintiff:  which  hap- 
pens when,  on  trial  by  jury,  the  plaintiff,  od  being  called 
or  demanded,  at  the  instance  of  the  defendant,  to  be  present 
in  court  while  the  jury  give  their  verdict,  fails  to  make  his 
appearance.    In  this  case  no  verdict  is  given ;   but  judg- 
ment of  nonsuit  passes  against  the  plaintiff.    So,  if,  after 
issue  is  joined,  the  plaintiff  neglect  to  bring  such  issue  on 
to  be  tried  in  due  time,  as  limited  by  the  course  and  prac- 

(6)  Booth,  19,  73.     Com.  Dig.  Pleader  (T.  1).     2  Saund.  45,  n.  (4>« 
(>6)  Dwight  V.  Holbrook,  1  Allen,  560. 
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tice  of  the  ooart  in  the  particular  case,  jadgment  will  also 
be  given  against  bim  for  this  default;  and  it  is  called  judg« 
ment  as  in  case  of  nonsuit. 

These  judgments  by  de&ult,  confession,  &o.|  when  given 
for  the  plaintiff  are  generally  quod  recuperet ;  and  may  be 
either  interlocutory  or  final,  ^according  to  a  dis- 
tiDCtion  already  explained.    For  the  defendant  the  [  *110  ] 
form  generally  i^  nil  capiat. 

Upon  judgment,  in  most  personal  and  mixed  actions, 
whether  upon  issue,  or  by  de&ult,  confession,  &c.,  it  will 
be  observed,  that  it  forms  a  part  of  the  adjudication,  that 
the  plaintiff  or  defendant  recover  his  costs  of  suit  or  defence ; 
which  costs  are  taxed  by  an  ofiBicer  of  the  court  at  the  time 
when  the  judgment  is  given. 

There  is  generally  an  addition  too,  when  the  judgment 
is  for  the  plaintiff,  that  the  defendant  *^be  in  mercy, ^^  (in 
misericordia,)  that  is  to  be  amerced  or  fined  for  his  delay 
of  justice ;  when  for  the  defendant^  that  the  plaintiff  be  in 
mercy  for  his  false  claim.((;)  The  practice,  however,  of  im- 
posing any  actual  amercement  has  been  long  quite  obso- 
lete. 

Judgments,  like  the  pleadings,  were  formerly  pronounced 
in  op^  court ;  and  are  still  always  supposed  to  be  so.  But, 
by  a  relaxation  of  practice,  there  is  now,  in  general,  except 
in  the  case  of  an  issue  in  law,  no  actual  delivery  of  judg- 
ment either  in  court,  or  elsewhere.  The  plaintiff  or  de- 
fendant, when  the  cause  is  in  such  a  state,  that,  by  the 
course  of  practice  he  is  entitled  to  judgment,  ob- 
tains the  signature  or  allowance  of  the  ^proper  [  *111  ] 
officer  of  the  court,  expressing,  generally,  that 
jadgment  is  given  in  his  favor ;  and  this  is  called  signing 
judgment,  and  stands  in  the  place  of  its  actual  delivery  by 
the  judges  themselves.(GO     And  though  supposed  to  be 

(e)  Ai  to  this  amercement,  see  Griesly's  case,  8  Bep.  39 ;  Beecher's  case, 
ibid.  59. 

id)  "The  ngning  of  the  jadgment  is  bat  the  leare  of  the  master  of  the 
office  for  the  attorney  to  enter  the  judgment  for  his  client.**    Stylet,  Praet 
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pronoanced  in  court,  yet  jodgmenta  are  frequently  signed 
in  time  of  vacation  when  the  court  is  not  sitting^e) 

Begularly,  the  next  proceeding  is  to  enter  the  judgment, 
on  record.  Upon  an  issue  of  fact,  it  will  be  remembered^ 
that  the  proceedings  up  to  the  time  of  the  trial,  have  al« 
ready  been  entered  on  record^)  But  upon  signing  judg- 
ment after  the  trial,  the  whole  proceedings  to  the  judgmeut 
inclusive  must  be  again  entered  on  a  roll  of  parchment. 
And  when  judgment  is  signed,  not  after  trial,  but  on  de- 
murrer,  or  as  by  default,  confession,  &c.,  there  haying  been 
no  record  yet  made  up,  the  whole  proceedings,  to  the  judg- 
ment inclusive,  are  to  be  entered,  for  the  first 
[  *112  ]  time  on  a  parchment  roll.  *This  proceeding  is 
called  entering  the  judgment.  Though  supposed 
to  be  the  act  of  the  court,  the  duty  of  making  the  entry  in 
proper  form  belongs  in  incX  to  the  attorney  of  the  success- 
ful party ;  and  by  him  the  roll,  called  th6  judgment  roll,  is 
afterwards  deposited  and  filed  of  record  in  the  treasury  of 
the  court.  It  is  believed,  however,  that  this  proceeding 
of  entering  the  judgment  on  record  is  very  generally  neg- 
lected. Yet,  there  are  several  cases  in  which  by  the  course 
of  practice  it  becomes  essential  after  final  judgment  to  do 
so,  and  in  which  it  is  therefore  always  actually  done.(A) 

Of  the  form  of  entry,  after  judgment  upon  issue,  both  in 
law  and /ocf,  and  also  after  judgment  by  default,  the  follow- 
ing are  examples. 


Beg.  tit.  Jodgmeat. — On  jndgmeatt  by  ml  dicit,  in  ilie  King's  Bench  and 
Common  Fleai,  the  way  of  signing  Judgment  is,  to  make  an  indpitor  of 
the  declaration  on  stamped  paper,  and  get  it  signed  by  the  clerk  of  the 
Judgments  in  the  King's  Bench,  and  in  the  Common  Fleas,  at  the  Protho- 
notaries'  office ;  S  Arch.  Pract.  p.  10,  Ist  edit. ;  Impey,  C.  P.  453. — On 
Judgments  after  rerdict  in  the  King's  Bench,  the  master  signs  the  postea  in 
taxing  costs }  and  this  b  the  signing  of  judgment.  1  lianning's  Exch.  2^%, 
a.  (o). 

(<)  Lyttleton  v.  Cross,  3  Bam.  &  Cress.  317  ;  see  1  W.  4,  a  7,  s.  S,  3. 

(/)  Vide  sup.  pp.  78,  87. 

(A)  See  these  cases  enumerated,  2  Arch.  Pract.  SOS,  806. 


IS  AN  AcnoK.  112 

*  ENTBY  OF  JUDGMENT. 

For  the  Defendant. 

Upon  the  issue  in  law,  supra,  p.  56. 

[Siiter  ike  proeeeding$  to  tke  end  of  the  joinder  in  demurrer,  {vide 
supra,  p.  56),  and  then  proceed  asfoUowa:] 

AilerwardB  on  the day  of [day  of  signing  Jlndl  judgment,] 

oome  the  parties  aforesaid  by  their  respective  attorneys  aforesaid,  [or 

(u  Uu  ease  mag  be.]    And,  thereupon,  all  and  singular  the  premises 

being  Been,  and  by  the  court  here  fully  understood,  and  mature  delib* 

erttaon  being  thereupon  had,  it  appears  to  the  court  here, 

that  iht  declaration  aforesaid  is  not  sufficient  in  law.    There-  [  *118  1 

fore,  it  is  considered,  *that  the  said  plaintiff  taking  nothing 

by  his  said  declaration,  but  that  he,  and  his  pledges  to  prosecute,  be  in 

ineicy,({)  and  that  the  said  defendant  do  go  thereof  without  day,  &o. 

And  it  is  further  considered  by  the  court  here,  that  the  said  defendant 

do  noorer  against  the  6aid  plaintiff pounds,  for  his  costs  and 

charges  by  him  laid  out  about  his  defence  in  this  behalf,  by  the  court 
here  adjudged  to  the  said  defendant,  and  with  his  assent,  according  to 
the  form  of  the  statute  in  such  case  made  and  provided ;  and  that  the 
laid  defendant  have  execution  thereof,  &c. 

ENTRY  OF  JUDGMENT. 

For  the  Plaintiff. 

Upon  the  issue  in  fact,  supra,  pp.  61,  78. 

AfUr  Trial  at  the  Assizes. 

[Enter  the  proceedings  as  in  p.  78,  to  the  end  of  the  award  of  the 
venire  f  and  then  proceed  (u  follows:] 

AfUrwaids  the  jury  between  the  parties  is  respited  until  the 


day  of ,  [the  return  dag  of  the  distringas  or  habeas  corpora,] 

anless  -^—  and  —  shall  first  come  on  the  —  day  of at , 

Booording  to  the  form  of  the  statute  in  such  case  made  and  provided,  for 
defanlt  of  the  jurors,  because  none  of  them  did  appear.  (Ar)    Afterwardii 

on  tiie  — ^  day  of [dag  of  signing  fnal  judgment,]  come  the  parties 

aforesaid,  by  their  respective  attorneys  aforesaid  [or  as  the  case  mag  be,] 

and  the  said and ,  before  whom  the  said  issue 

was  tried,  have  sent  hither  their  record  had  before  them,  in  [  *114  ] 
these  words  -,  to  wit. (2)    *Aflerwards,  that  is  to  say  on  the 

(i)  Vide  supra,  as  to  mercy,  p.  110. 

h)  This  first  daose  of  the  entry  refers  to  the  award  of  the  distringas ;  as 
to  whieh,  see  supra,  p.  80. 

(0  ^'^hat  next  follows  is  a  transcript  of  the  postea,  from  the  baok  of  the 
Bisi  prim  record.    As  to  the  postea,  vide  supra,  p.  87. 
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dftj  ftnd  at  the  place  within  contained,  before and,  within  mentioned 

[ScCj  a$  in  the  potiea,  suproj  p.  87,  <o  ike  word9  ^^ forty  9hiliing9."\ 
Therefore  it  is  considered  that  the  said  plaintiff  do  recorer  against  the 
said  defendant  his  said  damages,  costs,  and  charges,  by  the  joiors  afore- 
said in  form  aforesaid  assessed,  and  also  — •  poonds,  for  his  costs  and 
charges,  by  the  ooort  here  adjudged  of  increase  to  the  said  plaintiif, 
with  his  assent ;  which  said  damages,  costs,  and  charges,  in  the  whole 
amount  to pounds.    And  the  said  defendant  in  mercy,  ftc.(m) 

ENTRT  OF  JUDGMENT. 

Fmr  ike  PIomO^. 

On  Nil  dicit 

Upon  the  declaration,  supra,  p.  36. 

[EkUt  ike  proceedings  aeinp.  36,  and  then  proceed  as  foUows ;] 

And  the  defendant  says  nothing  in  bar  or  preclusion  of  the  said  action 
of  the  said  plaintiff;  whereby  the  said  plaintiff  remains  therein  unde- 
fended against  the  said  defendant  Wherefore  the  said  plaintiff  ought 
to  recoyer  agtunst  the  said  defendant  his  damages  on  occasion  of  the 
premises.  But  because  it  is  unknown  to  the  court  here  what  damages 
the  said  plaintiff  hath  sustained  by  reason  of  the  premises,  the  Sheriff 
is  commanded,  (n)  that  by  the  oath  of  twelve  good  and  lawful  men  of 

his  bailiwick,  he  diligenUy  inquire  what  damages  the  sud 
[  *116  1  plaintiff  hath  sustained,  as  well  by  reason  *of  the  premises, 

as  for  his  costs  and  charges  by  him  about  his  suit  in  this 
behalf  expended ;  and  that  he  send  the  inquisition  Irhich  he  shall  there- 
upon take,  to  our  said  Lord  the  King,  on the  — *-  day  of 

next,  wheresoeyer  our  said  Lord  the  King  shall  then  be  in  England, 
under  his  seal,  and  the  seals  of  those  by  whose  oath  he  shall  take  that 
inquisition,  together  with  the  writ  of  our  said  Lord  the  Kingto  him 
thereupon  directed.  The  same  day  is  given  to  the  said  plainti^at  the 
same  place.  At  which  day,  before  our  said  Lord  the  King  at  West- 
minster, comes  the  said  plaintiff,  by  his  attorney  aforesaid.    And  the 

Sheriff  of to  wit, Esquire,  now  here,  returns  a  certain 

inquisition  indented,  taken  before  him  at ,  on  the day  of , 

in  the year  of  the  reign  of  our  said  Lord  the  King,  by  the  oath  of 

twelve  good  and  lawful  men  of  his  bailiwick ;  by  which  it  is  found,  that 
the  said  plaintiff  hath  sustained  damages  by  means  of  the  premises  to 
fifty  pounds,  over  and  above  his  costs  and  charges,  by  him  about  his 

(m)  This  form  of  entering  judgment  is  prescribed  by  the  recent  rule  of 
Court.    Hil.  T.  4  W.  4. 

(n)  This  IS  the  award  of  the  writ  of  inquirj/;  as  to  which,  vide  supra, 
p.  105. 
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loit  in  this  behalf  expended,  md  for  those  eoste  and  charges  to  forty 
ihiHiJij^  Therefore  it  is  considered  that  the  said  plaintiff  do  recoTer 
igaiiiBt  the  said  defendant  his  damages  aforesaid,  by  the  said  inqui- 

Bifcion  aboTe  found ;  and  also pounds  for  his  costs  and  charges,  by 

the  Court  here  adjudged  of  increase  to  the  said  plaintiff,  with  his 
sflsent;  which  sud  damages,  costs,  and  charges,  in  the  whole  amount  to 
—  poonds.    And  the  said  defendant  in  mercy,  ^•(j')  , 

The  course  of  the  action  till  the  entry  on  record  of  the  rS-^ic  J 

final  judgment  has  now  been  described;  but  the  reader 
will  not  have  a  complete  view  of  the  history  of  a  suit 
without  taking  some  notice  of  *two  other  subse- 
quent proceedings.    These  are  the  writ  of  execu-   [  *116  ] 
turn,  and  the  torit  of  error. 

Upon  judgment,  the  successful  party  is,  in  general, 
entitled  to  eocecution,  to  put  in  force  the  sentence  that  the 
law  has  giyen^For  this  purpose,  he  sues  out  a  writ, 
addressed  to  tli^heriff,  commanding  him,  according  to  the 
nature  of  the  case,  either  to  give  the  plaintiff  possession  of 
the  lands — or  to  enforce  the  delivery  of  the  chattel  which 
was  the  subject  of  the  action — or  to  levy  for  the  plaintiff, 
the  debt,  or  damages,  and  costs  recovered ;  or  to  levy  for 
the  defendant  his  costs ;  and  that,  either  upon  the  body  of 
the  opposite  party,  his  lands,  or  goods,  or,  in  some  cases, 
npon  his  body,  lands  and  goods ; — the  extent  and  manner 
of  the  execution  directed,  always  depending  up  the 
nature  of  the  judgment.(9)  Like  the  judgment,  writs  of 
ezecation  are  supposed  to  be  actually  awarded  by  the 
jndges  in  court ;(';)  but  no  such  award  is  in  general  ac- 
tually made.  The  attorney,  after  signing  final  judgment, 
sues  out  of  the  proper  office  a  writ  of  execution,  in  the 
forai  to  which  he  conceives  he  would  be  entitled  upon  such 

(p)  I  Went.  p.  244. 

(9)  For  farther  information  on  this  subject,  see  aBl.  Com.  413. 
(^)  The  issuing  of  execution  is  a  judicial  ac£,  as  well  as  the  signing  of 
judj^ent.    Per  Pollock  C.  B.  in  Wright  v.  Mills,  4  H.  &  N.  488. 
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jadgment  a$  he  lias  entered,  if  such  entry  has  been  actnally 
made — and  if  not  made,  then  upon  such  as  he  thinks  %e  is 
entitled  to  enter;  and  he  does  this  (of  conrse)  upon   peril 

that,  if  he  takes  a  wrong  execution,  the  *proceed- 
[^117]  ing  will  be  illegal  and  void,  and  the  opposite 

party  entitled  to  redress. 
After  final  judgment  is  signed,  the  unsuccessful  party 
may  bring  a  imt  of  error  ;  and  this,  if  obtained  and  alhtced^ 
and  if  notice  of  the  allowance  be  served  before  execution, 
suspends  (generally  speaking)  the  latter  proceeding,  till  the 
former  is  determined.(r)  A  writ  of  error  is  sued  out  of 
Chancery,  directed  to  the  judges  of  the  court  in  which  judg- 
ment was  given,  and  commanding  them,  in  some  cases, 
themselves  to  examine  the  record ;  in  others,  to  send  it  to 
another  court  of  appellate  jurisdiction,  to  be  examined,  in 
order  that  some  alleged  error  in  the  proceediugs  may  be 

corrected.    The  first  form  of  writ— called  a  writ 
[  *118  ]   of  error  coram  nobis  [or  ♦w6m](«) — is,  where  the 

alleged  error  consists  of  matter  of  fact ;  the  second, 
^-called  a  writ  of  error  generally — where  it  consists  of 
Jaw. 
When  a  writ  of  error  is  obtained,  the  whole  proceedings 

(r)  At  to  the  alUmance  of  a  writ  of  error,  tee  S  Tidd,  1199,  8th  edit.  B. 
HU.  T.  4  W.  4. 

It  is  also  in  general  necessary,  for  the  purpose  of  staying  ezecntion,  that 
hait  in  error  should  be  given.  By  certain  statutes,  3  Jac.  1,  c.  8  ;  S  Car. 
1,  c  4 ;  13  Car.  9,  stat.  2,  c.  16,  and  17  Car.  9,  c.  8,  sect.  3,  and  29  and  2& 
Oar.  9,  c.  4,  it  was  prorided  that  no  execution  should  be  stayed  by  writ 
of  error  in  certain  eases,  unless  the  plaintiff  in  error  should  enter  into 
recognizance  with  two  sufficient  sureties  to  prosecute  the  same  with  efibct, 
and  pay  the  debt  and  costs,  if  judgment  be  affirmed,  Ae.  And  by  a  recent 
statute,  6  Geo.  4,  c.  96,  upon  any  judgment  thereafter  to  be  given  in  any 
peramal  actions  in  the  Courts  of  Becord  at  Westminster,  or  in  the  Counties 
Palatine  or  Courts  of  Great  Session  in  Wales,  execution  shall  not  be  stayed 
by  writ  of  error,  without  special  order  of  the  court,  or  of  some  judge 
thereof,  unless  a  recognizance  shall  first  be  acknowledged  to  the  effect  above 
stated.  As  to  the  amount  in  which  bail  is  to  be  taken,  see  Beg.  H.  T.  9  W. 
4,  tit.  BaU. 

(s)  As  to  these  terms,  vide  9  Tidd,  1191,  8th  edit 
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to  final  judgment  inolasiye  are  then  always  actually  entered 
(if  this  has  not  before  been  done)  on  record ;  and  the  object 
of  the  writ  of  error  is  to  reverse  the  judgment,  for  some 
trm  otfact  or  law  that  is  supposed  to  exist  in  the  proceed* 
iogs  05  80  recorded.  It  will  be  proper  here  to  explain  in 
what  such  error  may  consist. 

Where  an  issite  in  fact  has  been  decided,  there  is,  (as 
formerly  observed)  no  appeal  in  the  English  law  from  its 
deci8ion(<)  except  in  the  way  of  motion  for  new  trial :  and 
its  being  wrongly  decided  is  not  error,  in  that  technical 
sense  to  which  a  writ  of  error  refers.    So,  if  a  matter  of 
&ct  should  exist,  which  was  not  brought  into  issue^  but 
which,  if  brought  into  issue,  would  have  led  to  a  different 
jndgmenty  the  existence  of  such  £act  does  not  after  judg- 
ment, amount  to  error  in  the  proceedings.    For  example, 
if  the  defendant  has  a  release,  but  does  not  plead  it  in  bar, 
ite  existence  cannot,  after  judgment,  on  the  ground  of  error 
or  otherwise,  in  any  manner  be  brought  forward. 
But  there  are  '^certain  facts,  which  effect  the  va-   [  *119  ] 
Udity  and  regularity  of  the  legal  proceeding  itself; 
each  as  the  defendant  haying,  while  under  age,  appeared  in 
the  suit  by  attorney,  and  not  by  guardian  ;{u)  or,  the  plain- 
tiff or  defendant  having  been  a  married  v>oman  when  the 
Bnit  was  commenced.(a;)    Such  facts  as  these,  however  late 
disoovered  and  alleged,  are  errors  in  fact,  and  sufficient  to 
reverse  the  judgment  upon  writ  of  error.    To  such  cases, 
the  writ  of  error  coram  nobis  applies ;  **  because  the  error 
ia  &ot  is  not  the  error  of  the  judges,  and  reversing  it  is  not 
rerersing  their  own  judgment."(y) 

(0  Supra,  p.  96 

(tt)  Casteldine  v.  Mandy,  4  B.  &  Adol.  90.  Hanhall  r.  Jackson,  4  B.  A 
B.  669,  note.  Beren  o.  Cheshire,  3  Dowl.  70.  Bat  if  judgment  is  given  in 
ffuor  of  the  infant,  his  infancy  cannot  in  that  case  be  assigned  for  error  by 
the  pUmtiff.    Bird  v.  Pegg,  5  Bam.  ft  Aid.  418. 

(x)  King  9.  Jones,  2  Lord  Baym.  1525.  Dick  o.  Tolhansen  &  Wife,  4  H. 
4  N.  695.    Per  Parke,  B.,  in  Evans  v.  Chester,  2  M.  &  W.  847. 

(jr)  2  Tiddy  1191,  8th  edit. }  1  Manning,  490. 
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But  the  most  frequent  case  of  error,  is  when,  upon  the  face 
of  the  record,  the  judges  appear  to  have  committed  a  mis- 
take in  the  law.  This  may  be,  by  having  wrongly  decided  an 
issue  in  law  brought  before  them  by  demurrer;  but  it  may 
also  happen  in  other  ways.  As  formerly  stated,(s)  the 
judgment  will,  in  general,  follow  success  in  the  issue.  It  i8» 
however,  a  principle  necessary  to  be  understood,  in  order 
to  have  a  right  apprehension  of  the  nature  of  writs  of  error, 
that  the  judges  are,  in  contemplation  of  law,  bound, 
[  *120  ]  ^before  in  any  case  they  give  judgment,  to  eoDamiru 
the  whole  record;  and  then  to  adjudge  either  for  the 
plaintiff  or  defendant,  according  to  the  legal  rights  as  it 
may  on  the  whole  appear — ^notwithstanding,  or  without 
regard  to,  the  issue  in  law,  or  fact,  that  may  have  been 
raised  and  decided  between  the  parties;  and  this,  because 
the  pleader  may  from  misapprehension  have  passed  by  a 
material  question  of  law,  without  taking  issue  upon  it. 
Therefore,  whenever,  upon  examination  of  the  whole  record^ 
right  appears  on  the  whole,  not  to  have  been  done,  and 
judgment  appears  to  ham  been  given,  for  one  of  the  parties, 
when  it  should  have  been  given  for  the  other^  this  will  be  error 
in  law.(^z)  And  it  will  be  equally  error^  whether  the  ques- 
tion was  raised  on  demurrer — or  the  issue  was  an  issue  in 
fact — or  there  was  no  issue;  judgment  having  been  taken 
by  default,  confession,  &c.  In  all  these  cases,  indeed,  ex- 
cept the  first,  the  judges  have  rtally  committed  no  error; 
for  it  may  be  collected,  from  preceding  explanations,  that 
no  record,  or  even  a  copy  of  the  proceedings,  is  actually 
brought  before  them,  except  on  demurrer ;  but,  with  respect 
to  a  writ  of  error,  the  effect  is  the  same  as  if  the  proceed- 
ings had  all  actually  taken  place  and  been  recorded  in  open 
court,  according  to  the  practice  of  ancient  times.  So,  on 
the  same  principle,  there  will  be  error  in  law,  if 
[  •121  ]  judgment  has  been  entered  in  a  wrong  foi^n  inappro- 
priate to  the  case;  although,  as  we  have  8een,(a) 

(s)  Supim,  p.  104. 

(*s)  Brnoe  o.  Wait,  1  Mann.  &Gr.  1,  103,  and  1  Soott,  N.  R.  81. 

(a)  Vide  tapra,  p.  112. 
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the  judges  bare  in  practice  nothing  to  do  with  the  entry  on 
the  roll  But,  on  the  other  hand,  nothing  will  be  error  in 
law  that  doea  not  appear  on  the  face  of  the  record  ;(^a)  for 
matters  not  so  appearing  are  not  supposed  to  have  entered 
iato  the  consideration  of  the  jadges.(i)  Upon  error  in  law, 
the  remedy  is  not  by  writ  of  error  coram  nobis  (for  that 
voold  be  merely  to  make  the  same  judges  reconsider  their 
own  jadgment,)  but  by  a  writ  of  error,  requiring  the  record 
to  be  BeDt(c)  into  the  other  court  of  appellate  jurisdiction, 
that  the  error  may  be  there  corrected — and  called  a  writ  of 
error  generally. 

With  respect  to  the  writ  of  error  of  this  latter  descrip- 
tion, it  is  further  to  be  observed  that  it  cannot  be  supported, 
unless  the  error  in  law  be  of  a  subBtantial  kind.  For,  as,  by 
the  efiect  of  the  statutes  of  amendments  and  jeofails,  errors 
of  mere  form  are  no  ground  for  arresting  the  jiidgmerU,{d)  so, 
hj  the  efifect  of  the  same  statutes,  such  objections  are  now 
insufficient  to  found  a  lorit  of  error,  though  at  com- 
mon law  the  case  was  otherwi8e.(e)  [  *122  ] 

*IJpon  a  writ  of  error,  suggesting  error  in  law 
in  the  proceedings  of  any  one  of  the  three  courts,  the  court 
of  appellate  jurisdiction  is  the  court  of  JExcheqtier  Chamber, 
consisting  of  the  judges  of  the  other  two  courts;  and  from 
the  Exchequer  Chamber  a  writ  of  error  may  be  had  to  the 
Honse  of  Lords.(/) 

By  what  course  of  proceeding  the  error  in  the  record  is 

(*a)  And  on  a  special  yerdict  the  court  will  neidior  aMnme  facts  not  stated 
t^uif  nor  draw  inferences  of  facts  necessary  for  the  determination  of  the 
caiefrom  other  statements  contained  therein.  Tancred  v.  Christy,  13  M.  & 
W.  316.  Caadrey's  Case,  5  Rep.  5. 

{h)  2  Inst.  426. 

(«)  A  transcript  only  is  sent,  and  not  the  record  itself.  See  11  Geo.  IT., 
•nd  I  Wm.  IV,,  c.  70,  {  8.    Beg.  H.  T.  4  W.  IV. 

((0  Sapra,  p.  97. 

(e)  On  this  subject,  see  3  Bla.  Com.  406,  407. 

(/)  11  Geo.  rV.  and  1  Wm.  IV.,  c.  70,  §  8.  This  plan  of  appeal  f^m 
eaeh  eonrt  to  the  other  two  is  new,  and  was  recommended  by  the  Common  Law 
Coonnissionets. — ^Fixst  Report,  p.  S3. 
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discofised  and  corrected  in  the  appellate  jariadiction,  and 
the  judgment  reversed  or  affirmed,  it  is  not  material  to  the 
purpose  of  the  present  treatise  to  explain.  The  reader  who 
wishes  for  information  on  that  subject^  may  be  referred 
generally  to  the  many  valuable  books  of  practice,  and  to  the 
new  Bules  of  Court,  by  which  the  whole  course  of  proceed- 
ing upon  Error  is  now  regulated.(gr) 

ig)  8e«  9  Tidd,  c  zlir.  &c.  8th  ed.  Beg.  Hil.  T.  4  W.  IV.  These  rales 
were  recommended  bj  the  Common  Law  Commissioners.  See  their  Third 
Beport,  p.  S2 
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•CHAPTER  IL 

OF  THE  PBmCIPAL  BULBS  OF  PLXADING. 

Thk  account  of  the  course  of  an  action  being  now  con- 
cluded, and  a  view  thus  obtained  of  the  general  form  and 
maDner  of  pleading,  and  its  connection  with  other  parts  of 
the  suit)  it  is  next  proposed  to  investigate  its  principal  or 
fandamental  rules,  and  to  explain  their  scope  and  tendency 
as  parts  of  an  entire  system.  For  this  purpose,  some  ob- 
servations shall  be  premised,  relative  to  the  manner  in 
which  that  system  was  formed,  and  the  objects  which  it 
contemplates. 

The  manner  of  allegation  in  our  courts  may  be  said  to 
have  been  first  methodically  formed,  and  cultivated  as  a 
science  in  the  reign  of  Edward  I.  From  this  time,  the 
judges  began  systematically  to  prescribe  and  enforce  certain 
fy>ls8  of  sUUement,  of  which  some  had  been  established  at 
periods  considerably  more  remote,  and  others  apparently 
were  then,  from  time  to  time,  first  introduced.(a)  None 
of  them  seem  to  have  been  originally  of  legisla- 
tive enactment,  or  to  *have  had  any  authority  [  *124  ] 
except  usage  or  judicial  regulation ;  but  from 
the  general  perception  of  their  wisdom  and  utility,  they 
acquired  the  character  of  fixed  and  positive  institutions, 
and  grew  up  into  an  entire  and  connected  system  (jf  plead- 
ing. This  system,  which  in  its  essential  parts  still  remains 
io  practice  unaltered,  appears  to  have  been  originally  de- 
vised in  a  view  to  certain  objects  oi  results, — which  it  will 
he  necessary  to  the  right  apprehension  of  the  subject  of  this 
chapter  here  to  explain. 

(a)  See  Appendix,  Non  (S5). 
9 
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The  pleadings  (as  appears  in  the  preceding  chapter)  aie 
80  condacted,  as  always  to  evolve  some  question,  either  of 
tact  or  law,  disputed  between  the  parties,  and  mutually 
proposed  and  accepted  by  them  as  the  subject  for  deciBion; 
and  the  question  so  produced  is  called  the  %9sue,{b) 

As  the  object  of  all  pleading  or  judicial  allegation  is  to 
ascertain  the  subject  for  decision,(c)  so  the  main  object  of 
that  system  of  pleading  established  in  the  common  law  of 
England,  is  to  ascertain  it  by  the  production  of  an  isnce. 
And  this  appears  to  be  peculiar  to  that  system.  To  the 
best  of  the  author's  information,  at  least,  it  is  unknown  in 
the  present  practice  of  any  Mother  plan  of  judica- 
[*125]  ture.  In  all  courts,  indeed,  the  particular  sub- 
ject for  decision  must,  of  course,  be  in  some 
manner  developed  before  the  decision  can  take  place ;  but 
the  methods  generally  adopted  for  this  purpose  differ 
widely  from  that  which  belongs  to  the  English  law. 

By  the  general  course  of  all  other  judicatures,  the  par- 
ties are  allowed  to  make  their  statements  cU  large  (as  it 
may  be  called,)  and  with  no  view  to  the  extrication  of  the 
precise  question  in  controversy;  and  it  consequently  be- 
comes necessary,  before  the  court  can  proceed  to  decuion^ 
to  review,  collate,  and  consider  the  opposed  effect  of  the 

(6)  "I  consider  the  system  of  special  pleading,  which  prerails  in  the 
laws  of  England,"  said  that  eminent  common  law  lawyer.  Lord  Tenterden, 
in  1883,  "  to  be  founded  upon,  and  to  be  adapted  to,  the  pecoliar  mode  of 
trial  established  in  this  ooantrj,  the  trial  by  jury — and  that  its  object  ia 
to  bring  the  case,  before  trial,  to  a  simple,  and,  as  far  as  practicable,  a  single 
question  of  fact ;  whereby,  not  only  the  duties  of  the  jury  may  be  more 
easily  and  oonyeniently  discharged,  bat  the  expense  to  be  incnrred  by 
the  suitors  may  be  rendered  as  small  as  possible.  And  experienoe  has 
abundantly  proved,  that  both  these  objects  are  better  attained,  where  the 
issues  and  matter  of  fact  to  be  tried  are  narrowed  and  brought  to  a  point, 
by  the  prerious  proceedings  and  pleadings  on  the  record,  than  where  tho 
matter  is  left  at  large  to  be  established  by  proof,  either  by  the  plaintiff  in 
the  maintenance  of  his  action,  or  by  the  defendant  in  resisting  the  claim 
made  upon  him."  8elby  v.  Bardons,  8  B.  &  Adol.  16.  See  Appendix, 
KOTB  (36). 

(a)  Vide  supra,  p.  1. 
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different  statements,  when  completed  on  either  side, — to 
distiBguish  and  extract  the  points  matuallj  admitted,  and 
those  which,  though  undisputed,  are  immaterial  to  the 
caase,*— and  thus,  by  throwing  off  all  unnecessary  matter, 
to  anive  at  length  at  the  required  selection  of  the  point  to 
be  decided.  This  retrospective  development  is,  by  the 
practice  of  most  courts,  privately  made  by  each  of  the  par- 
ties for  himself,  as  a  necessary  medium  to  the  preparation 
and  adjustment  of  his  proofs  ;  and  is  also  afterwards  virtu- 
ally effected  by  the  judge,  in  the  discharge  of  his  general 
dnty  of  decision:  while,  in  some  other  styles  of  proceeding, 
the  coarse  is  different : — ^the  point  for  decision  being  selected 
from  the  pleadings  by  an  act  of  the  court,  or  its 
officer,  and  judicially  *promulgated  prior  to  the  [  *126  ] 
proof  or  trial.  The  common  law  of  England 
differs  (it  will  be  observed)  from  both  methods,  by  obliging 
the  parties  to  come  to  issue ;  that  is,  so  to  plead,  as  to  de- 
velop some  question,  (or  issue,)  hy  the  effect  of  their  own 
aUegaiiorutf  and  to  agree  upon  this  question  as  ike  point  (fdeci- 
iion  in  the  cause ; — thus  rendering  unnecessary  any  retro- 
spective operations  on  the  pleadings,  for  the  purpose  of 
ascertaining  the  matter  in  controversy. 

The  author  is  of  opinion  that  this  peculiarity  of  coming 
to  issue,  took  its  rise  in  the  practice  of  oral  pleading.  It 
seems  a  natural  incident  of  that  practice  to  compel  the 
pleaders  to  short  and  terse  allegations,  applying  to  each 
other  by  way  of  answer,  in  somewhat  of  a  logical  form, 
and  at  length  reducing  the  controversy  to  a  precise  point. 
For  while  the  pleading  was  merely  oral,  and  not  committed 
by  any  contemporaneous  record  to  writing,  (a  state  of  things 
which  may  be  distinctly  traced  among  the  yet  extant 
archives  of  the  early  continental  jurisprudence,)  the  court 
and  the  pleaders  would  have  to  rely  exclusively  on  their 
memory  for  retaining  the  tenor  of  discussion ;  and  the  de- 
velopment of  some  precise  question  or  issue  would  then  be 
a  very  convenient  practice,  because  it  would  prevent  the 
necessity  of  reviewing  the  different  statements,  and  leave 


126  OF  THE  PBINCIFAL 

no  barthen  on  tbe  memory,  *but  tbat  of  retaining 
[  *127  ]  tbe  question  itself  so  dereloped.  And  even  after 
tbe  practice  of  recording  was  introduced,  the  same 
brief  and  logical  forms  of  allegation  would  naturally  con* 
tinue  to  be  acceptable,  wbile  tbe  pleadings  were  dtill  viva 
voce,  and  committed  to  record  on  tbe  inconvenient  plan  of 
contemporary  transcription.((2) 

A  co-operative  reason  for  coming  to  issuCi  was  tbe  variety 
of  tbe  modes  of  decision  wbicb  the  law  assigned  to  dif- 
ferent kinds  of  question.  Tbe  various  modes  enumerated 
in  the  first  chapter  as  still  recognized  in  practice,  were 
(with  several  others  now  abolished)(e)  in  full  vigor  and  ob- 
servance in  the  days  of  oral  pleading ;  and  evidently  made 
it  necessary  to  settle  publicly  between  the  parties,  tbe  pre* 
cise  point  on  which  their  controversy  turned.  For  on  the 
nature  of  this  depended  tbe  very  manner  of  tbe  subsequent 
decision,  and  tbe  form  of  proceeding  to  be  instituted  for 
tbat  purpose.  As  questions  of  law  were  decided  by  the 
jiLclges,  and  matters  of  fact  were  referred  to  other  kinds  of 
investigations,  it  was,  in  tbe  first  place,  necessary  to  settle 
whether  the  question  in  the  cause,  or  issue,  was  a  matter 
of  law  or  fact  Again,  if  it  happened  to  be  a  matter  of  £eict, 
it  required  to  be  developed  in  a  form  sufficiently  specific 
to  show  what  was  tbe  method  of  trial  appropri- 
[  *128  ]  ate  to  the  *caae.  And  unless  the  state  of  the  ques- 
tion were  thus  adjusted  between  the  parties,  it  is 
evident  that  they  would  not  have  known  whether  they 
were  to  put  themselves  on  the  judgment  of  the  court,  or  to 
go  to  trial :  nor,  in  tbe  latter  case,  whether  they  were  to 
prepare  themselves  for  trial  by  jury,  or  for  one  of  the  other 
various  modes  of  deciding  the  matter  of  fact 

To  the  opinion  that  this  distinctive  feature  of  the  Eng- 
lish pleading  was  derived  from  the  practice  of  oral  allega- 
tion, and  from  that  of  applying  different  forms  of  trial  to 

(<0  See  Appendix,  Notb  (37).  («)  IMd.  Notb  (34). 
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the  determination  of  different  kinds  of  question,  it  may 
perhaps,  be  objected,  that  both  these  practices  anciently 
prevailed,  not  only  in  England,  but  among  the  continental 
nations;  among  whom,  nevertheless,  the  method  of  coming 
to  issue  is  now  unknown.  This  objection,  however,  is 
capable  of  a  satisfactory  answer.  On  the  continent,  the  an- 
cient system  of  judicature,  of  which  these  practices  formed 
a  part^  was,  at  early  periods,  supplanted  by  the  methods  of 
the  civil  law, — ^in  which  the  pleadings  were  wriUen(f) — and 
there  was  but  one  form  of  trial,  viz.,  a  trial  by  the  judge 
himself,  upon  examination  of  instruments  and  witnesses 
adduced  in  evidence  before  him.(^)  On  the  other 
hand,  in  the  courts  of  Westminster,  the  law  of  [  *129  ] 
trial  still  ^remains  without  material  alteration; 
and  with  respect  to  oral  pleading,  though  it  at  length  grew 
oat  of  fashion  there,  it  gave  place,  not  to  allegations  formed 
upon  the  principles  of  the  imperial  practice,  but  to  sup- 
posed transcriptions  from  the  record;  the  efifect  of  which 
(as  explained  in  the  first  chapter,)(A)  has  been,  to  preserve 
in  these  written  pleadings  the  style  and  method  of  those 
which  were  delivered  viva  voce  at  the  bar  of  the  court. 

But  whatever  may  be  the  origin  and  reason  of  the  method 
of  coming  to*  issue,  it  is  at  least  certain  that  that  method 
has  been  substantially  practised  in  the  English  pleading, 
from  the;^  earliest  period  to  which  any  of  the  now  existing 
sources  of  information  refer ;  and  from  the  work  of  Glan- 
ville  on  the  laws  of  England,  it  may  clearly  be  shown  to 
have  existed,  in  effect,  in  the  reign  of  Henry  II.  The  term , 
itself  of  "wtie,"  though,  perhaps,  somewhat  less  ancient, 
jet  occurs  as  early  as  the  commencement  of  the  Tear-Books, 
viz.  in  the  1st  year  of  Ed,  II. ;(%)  and  from  the  same  period, 
at  least,  if  not  at  an  earlier  one,  the  production  of  the  issue 
has  been  not  only  the  constant  effect,  ^ut  the  professed  aim 
and  object  of  pleading. 

(/)  See  Appendix,  Notb  (88).  ig)  Forteaeae  de  Land.  e.  20. 

(A)  Vide  Bopray  p.  28. 

(4)  See  Tear  Book,  1  Ed.  n.  U.    See  Appendix,  Nora  (89). 
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♦It  was  not,  however,  the  only  object.  It  was  found, 
that  though  the  parties  should  arrive  at  an  issue,  that  is 
at  some  point  affirmed  on  one  side  and  denied  on  the  other, 
and  mutually  proposed  and  accepted  by  them  as  the  sub- 
ject for  decision,  it  might  yet  happen  that  the  point  was 
immaterial;  that  is,  unfit  to  decide  the  action.  This,  of  course, 
rendered  the  issue  useless.  When  it  occurred,  the  proper 
remedy,  as  in  the  practice  of  the  present  day,  was  a  re- 
pleader.{%)  But  it  was  also  naturally  an  object  to  avoid  its 
occurrence,  and  so  to  direct  the  pleadings  as  to  secure  the 
production  not  only  of  an  issue,  but  a  material  one. 

Again,  it  was  found  to  be  in  the  nature  of  many  con- 
troversies, to  admit  of  more  than  one  question  fit  to  decide 
the  action ;  or,  in  other  words,  actions  would  often  tend  to 
more  than  one  material  issue.  This  might  happen,  in  the 
first  place,  in  causes  which  involved  several  distinct  claims. 
Thus,  if  an  action  be  brought,  founded  on  two  separate 
demands,  for  example,  two  bonds  executed  by  the  defend- 
ant in  favour  of  the  plaintiff,  the  issue  may  arise,  as  to  one 
of  them,  whether  it  be  not  discharged  by  the  subsequent 
release, — as  to  the  other,  whether  it  were  not  executed 
under  duress  of  imprisonment — which  would  make  it 
avoidable  in  law.  So  there  may  be  more  than 
[  •ISl  ]  one  material  *issue  in  causes  which  involve  only 
a  single  claim.  Thus,  in  an  action  brought  upon 
one  bond  only,  two  issues  of  the  same  kind  may  arise, — 
viz.  whether  it  were  not  executed  under  duress  of  imprison- 
•  ment — or  whether,  at  any  rate,  it  were  not,  after  its  exe- 
cution, released  by  the  plaintiff.  In  the  case  of  several 
claims,  justice  clearly  requires,  that  if  the  cause  tend  to 
several  issues  distinctly  applicable  to  each,  these  several 
issues  should  all  be  raised  and  decided ;  for  otherwise  there 
would  be  no  determination  of  the  whole  matters  in  demand. 
But  in  case  of  a  single  claim,  the  same  consideration  does 

(t)  Vide  supra,  p.  98. 
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not  apply;  for  the  decision  of  any  one  of  the  material 
issues  that  may  arise  upon  it,  will  be  sufficient  to  dispose 
of  the  entire  claim.    Thus,  in  the  first  example  given,  the 
finding  that  one  bond  was  released,  or  that  it  was  not  re- 
leased, would  leave  the  demand  on  the  other  wholly  un- 
touched.   On  the  other  hand,  in  the  second  example,  if  the 
party  be  put  to  his  election,  either  to  rely  on  the  fact  of 
the  execution  under  duress,  or  on  the  release,  either  of  the 
questions  which  he  so  elects  will  lead  to  an  issue  sufficient 
to  decide  the  whole  claim.    While  several  issues,  therefore, 
must  of  necessity  be  allowed  in  respect  of  several  svhjects  of 
suit,  the  allowance  of  more  than  one  issue  in  respect  of  ecieh 
tubject  of  suit,  is,  in  some  degree,  a  question  of  expediency. 
Those  who  founded  the  system  of  pleading  took  the  course 
of  not  allowing  more  than  one ;  and  the  motives 
*which  led  to  this  course  are  sufficiently  obvious.  [  *132  ] 
For  reasons  assigned  in  another  place,(A;)  it  was  of 
considerable  importance   to  the  judges,   in   those  remote 
times,  when  the  contention  was  conducted  orally,  to  sim- 
plify and  abbreviate  the  process  as  much  as  possible ;  and 
it  was  in  this  view,  no  doubt,  that  it  was  found  expedient 
to  establish  the  principle  of  confining  the  pleaders  to  a 
mgk  issue  in  respect  of  each  single  claim; — allowing,  at 
the  same  time,  from  necessity,  of  several  issues,  when  each 
related  to  a  distinct  subject  of  demand.    But  whatever  the 
reason,  it  is  clear  that,  in  point  of  fact,  this  principle  was 
very  early  recognised  in  pleading,  and  that  the  issue  was 
required  not  only  to  be  material,  but  single. 

There  was  still  another  quality  essential  to  the  issue — that 
of  certainty.  This  word  is  technically  used  in  pleading,  in 
the  two  di£Eerent  senses  of  distinctiveness  and  particularity.  It 
is  here  employed  in  the  latter  sense  only ;  and  when  it  is 
said  that  the  issue  must  be  certain,  the  meaning  is,  that  it 
must  be  particular  or  specific,  as  opposed  to  undue  gene- 
rality. 

(k)  Sapnt,  p.  1S6. 
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One  of  the  canses,  whicb  have  been  above  assigned  for 
the  practice  of  coming  to  issue,  made  it  also  necessary  to 
come  to  issue  with  some  degree  *of  certainty.  The 
[  *183  ]  variety  of  modes  (^decision  required  that  the  issue 
should  be  sufiBiciently  certain,  to  show  whether  the 
point  in  controversy  consisted  of  law  or  fact;  and  if  the  latter, 
so  far  to  show  its  nature  as  to  ascertain  by  what  form  of  trial 
it  ought  to  be  decided.(2)  But  a  certainty  still  greater  than 
this  was  required  by  a  cause  of  another  kind,  viz.  the  ruUure 
of  the  original  constitiUion  of  the  trial  hy  jury.  It  is  a  matter 
clear  beyond  dispute,  (but  one  that  has  perhaps  been  too 
little  noticed  in  works  that  treat  of  the  origin  of  our  laws,) 
that  the  jury  anciently  consisted  of  persons  who  were  totinesses 
to  the  facts,  or  at  least  in  some  measure  personally  cognizant 
of  them ;  and  who,  consequently,  in  their  verdict,  gave  not 
(as  now)  the  conclusion  of  their  judgment,  upon  facts  proved 
before  them  in  the  cause — but  their  testimony  as  to  facts 
which  they  had  antecedently  known.(m)  Accordingly  the 
venire  facias,  issued  to  summon  a  jury  in  those  days,  did 
not  (as  at  present,X^)  direct  the  jurors  to  be  summoned  from 
the  hody  of  the  county^  but  from  the  imrrudia^e  neighborhood 
where  the  facts  occurred,  and  from  among  those  persons 
who  best  know  the  truth  of  the  matter.  And  the  only  means 
that  the  sheriff  himself  had  of  knowing  what  was 
[  *184  ]  the  matter  *in  controversy,  so  as  to  be  in  a  con- 
dition to  obey  the  writ,  appears  to  have  been  the 
venire  facias  itself;  which  then  stated  the  nature  of  the 
issue  instead  of  being  confined  (as  now)  to  a  short  statement 
of  the  form  of  the  action^o)  In  this  state  of  things^  it  was 
evidently  necessary  that  the  issue  should  be  sufficiently 
certain  to  show  specifically  the  nature  of  the  question  of 
&ct  to  be  tried.    Unless  it  showed  (for  example)  at  what 

(/)  An  iUnstmtioii  of  this  ooenn  in  a  recent  caae,  The  King  v.  Cook,  S 
Bam.  ft  Cress.  871. 

(m)  Telr.  IS,  Metcalf  s  Non  2.  Briggs  v.  Nantucket  Bank,  5  Itfass.  96. 
See  Appendix,  Nom  (40).  (n)  Vide  supra,  p.  79. 

(o)  Vide  Bract,  p.  809  b,  310  a,  fte. 
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place  the  alleged  matter  was  said  to  haye  ocoarred,  it  wotdd 
not  appear  into  what  ooanty  the  venire  should  be  sent,  nor 
from  what  neighborhood  the  jury  were  to  be  selected.  So, 
if  it  did  not  specify  the  time  and  other  particulars  of  the 
alleged  transaction,  the  sheriff  would  haye  no  sufficient 
guide  for  summoning,  in  obedience  to  the  yenire,  persons 
able  of  their  own  knowledge  to  testify  upon  that  matter. 
For  all  these  reasons,  and  probably  for  others  also,  connect- 
ed with  the  general  objects  of  precision  and  cleamess,(|}) 
it  was  considered  as  one  of  the  essential  qualities  of  the  issue 
that  it  should  be  certain^  and  the  certainty  was  generally  to 
be  of  the  degree  indicated  by  the  preceding  considerations. 
In  modern  times,  as  the  jurors  have  ceased  to  be 
of  the  nature  oi  witnesses ^  and  *are  taken  generally  [  *185  ] 
from  the  body  of  the  county,  it  is  no  longer  ne- 
cessary to  shape  the  issue  for  the  information  of  the  sum- 
moning officer,  and,  accordingly,  the  venire  facias  no  longer 
even  sets  the  issue  forth.  But  as  the  parties  now  prove 
their  £u:t8  by  the  adduction  of  evidence  before  the  jury, 
and  haye  consequently  to  provide  themselves  with  the 
proper  document  and  witnesses,  it  is  as  essential  that  they 
should  each  be  apprised  of  the  specific  nature  of  the  ques- 
tion to  be  tried,  as  it  formerly  was  that  the  sheriff  should 
he  so  instructed ;  and  the  particularity  which  was  once  re- 
qoired  for  the  information  of  that  officer,  now  serves  for 
the  guidance  of  the  parties  themselves  in  preparing  their 
proofs^?) 

On  the  whole,  therefore,  the  author  conceives  the  chief 
objects  of  pleading  to  be  these — that  the  parties  he  brought  to 
issue,  and  that  the  issues  so  produced  be  material,  single,  and 

(p)  It  is  laid  down  bj  Bracton,  oportet  quod  petens  rem  designet  qaam 
petit;  Tidelioet,  qaalitatem,  ftc.  item  quantitatem,  Ac.  Certam  enim  rem 
oportot  dednoere  in  jodicinm,  ne  contingat  jndicinm  esse  delnsorinm  Tel 
obieiiram,  Ac.   Bract.  431  a. 

(9)  As  to  this  latter  or  modem  reason,  for  certainty,  see  Collet  v.  Lord 
KsiA,  9  East,  )60 ;  Holmes  v,  Catesby,  1  Taont.  543 ;  J' Anson  o.  Stuart, 
1  T.  B.  478,  and  Smith's  Leading  Cases,  II.,  75,  6th  Am.  ed.  and  notes. 
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certain,  in  its  quality.  In  addition  to  these,  however,  the 
system  of  pleading  has  always  pursued  those  general  ob- 
jeots  also,  which  every  enlightened  plan  of  judicature  pro- 
fesses to  regard ; — ^the  avoidance  of  obscurity ,  and  cor^tision — 
of  prolixity  and  delay.    Accordingly,  the  whole  science  of 

pleading,  when  *carefully  analyzed,  will  be  found 
[  *1S6  ]  to  reduce  itself  to  certain  principal  or  primary 

rules,  the  most  of  which  tend  to  one  or  other  of  the 
objects  above  enumerated,  and  were  apparently  devised  in 
reference  to  those  objects;  while  the  remainder  are  of  an 
anomalous  description,  and  appear  to  belong  to  other  mis- 
cellaneous principles.  It  is  proposed  in  this  chapter,  to  col- 
lect and  investigate  these  principal  rules,  and  to  subject 
them  to  a  distribution,  conformable  to  the  distinctions  that 
thus  exist  between  them  in  point  of  origin  and  object.  The 
chapter  will  therefore  treat, 

I.  Of  rules  which  tend  simply  to  the  production  of  an 
issue. 

II.  Of  rules  which  tend  to  secure  the  materiality  of  an 
Issue.  ' 

III.  Of  rules  which  tend  to  produce  singleness  or  unity  in 
the  issue. 

lY.  Of  rules  which  tend  to  produce  certainty  or  particu- 
larity in  the  issue. 

Y.  Of  rules  which  tend  to  prevent  obscurity  and  cor^uaum 
in  pleading. 

YI.  Of  rules  which  tend  to  prevent  prolixity  and  delay  in 
pleading. 

YII.  Of  certain  miscellaneous  rules.(r) 

The  discussion  of  these  principal  rules  will  in- 

[  *137  ]  cidentally  ^involve    the  consideration  of    many 

other  rules  and  principles,  of  a  kind  subordinate 

to  the  first,  but  extensive,  nevertheless,  and  important  in 

their  application ;  and  thus  will  be  laid  before  the  reader 

(r)  See  Appendix,  Notb  (41). 
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^  entire,  thougli  general,  view  of  the  whole  system  of 
I'^^iog,  and  of  the  relations  which  connect  its  different 
^^  with  each  other. 


SECTION  I. 

Of  VULBt  WHICB  TSITD  SIMFLT  TO  THB   PBODUCTIOV  OV  AV  I88UK. 

Upon  examination  of  the  process  or  system  of  allegation 
by  which  the  parties  are  brought  to  issue,  as  that  process 
is  described  in  the  first  chapter,(5)  it  will  be  found  to  re- 
solve itself  into  the  following  fundamental  rules  or  prin- 
ciples:— ^firsty  that  after  the  declaration,  the  parties  must  at 
tack  stage  demur, — or  plead  by  way  of  traverse,  or  by  way 
of  confession  and  avoidance;  secondly,  that  upon  a  traverse^ 
iuue  must  be  tendered  ;{t)  lastly,  that  the  issue  when  well 
tendered,  must  be  accept^.  Either  by  virtue  of  the  first 
rule,  a  demurrer  takes  place,  which  is  a  tender  of  an  issue 
inlaw;  or,  by  the  joint  operation  of  the  two  first, 
the  'tender  of  an  issue  in  fact ;  and  then,  by  the  [  *188  ] 
last  of  these  rules,  the  issue  so  tendered,  whether 
in  fact  or  in  law,  is  accepted,  and  becomes  finally  complete. 
It  is  by  these  rules  therefore  that  the  production  of  an  issue 
is  effected ;  and  these  will  consequently  form  the  subject  of 
the  following  section. 

RULE  I. 

A^n  Tn  DBCLABATIOV,  THB   PARTIB8    MUST  AT  KACH  STAG!  DSMUR,  OB  PLBAD 
*T  WAT  or  TBATBBSB,  OB  BT  WAT  Or  COHrBSSIOH  AND  AVOIDABOB. 

This  rule  has  two  branches : — 

!•  The  party  must  demur,  or  plead.    One  or  other  of 
these  courses  he  is  bound  to  take  (while  he  means  to  main- 

(')  Vide  Bupn,  pp.  44,  62. 

(0  With  respect  to  demurr^,  it  will  be  remembered  that  it  neeesBarily  imptiei 
atoodcrof  isnne.    Sapra,  pp.  54,  55. 
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tain  bis  action  or  defence)  until  issue  be  tendered.  If  he 
does  neither,  but  confesses  the  right  of  the  adverse  party,  or 
says  nothing,  the  court  immediately  gives  judgment  for  his 
adversary;  in  the  former  case,  as  by  confession, — in  the 
latter,  by  non  pros,  or  nil  dicit.(u) 

2.  If  the  party  pleads,  it  must  either  be  by  way  of 
traverse^  or  of  confession  and  avoidance.  If  his 
[  *1S9  ]  pleading  amount  to  neither  of  these  modes  *of 
answer,  it  is  open  to  demurrer  on  that  ground.(a;) 

Such  is  the  effect  of  this  rule,  generally  and  briefly  con- 
sidered. But  for  its  complete  illustration,  it  will  be  neces- 
sary to  enter  much  more  deeply  into  the  subject,  and  to 
consider  at  large  the  doctrines  that  relate  both  to  demurrers 
and  to  pleadings, 

1.  Of  demurrer. 

Under  this  head  it  is  intended  to  treat,  1,  of  the  nature 
and  properties  of  a  demurrer ;  2,  of  the  effect  of  passing  a 
fault  by,  without  demurrer,  and  pleading  over;  8,  of  the 
considerations  which  determine  the  pleader  in  his  election 
to  demur  or  plead. 

1.  Of  the  nature  and  properties  of  a  demurrer. 

A  demurrer  may  be  for  insufficiency  either  in  suistanee 
or  in  form  ;  that  is,  it  may  be  either  on  the  ground  that  the 
case  shown  by  the  opposite  party  is  essentially 
[  *140  ]  ithsufficientf  or  on  the  ground  *that  it  is  stated  in 
an  inartificial  manner;  for  "the  law  requires  in 
every  plea"  (and  the  observation  equally  applies  to  all 
other  pleadings)  "  two  things ; — the  one,  that  it  be  in  matter 
sufficient — ^the  other,  that  it  be  deduced  and  expressed 
according  to  the  forms  of  law ;  and  if  either  the  one  or  the 

(«)  Ab  to  tlie  natare  of  these  judgments,  ride  snpra,  pp.  108,  100. 

(^x)  Est  common  emdition  qne  le  defendant  en  son  respons  et  bam  doit  on 
traverser  on  confesser  et  aroider.  Dj.  66,  b.  Et  vide  Beg.  Flac.  59;  81 
Hen.  VI.,  12 1  5  Hen.  VII.,  13  a.  14  a.  b. ;  Dyer,  66  b.  171  b. ;  Mereeron 
V.  Dowson,  5  Bam.  &  Cress.  479 ;  Arlett  v.  Ellis,  7  Bam.  &  Cress.  846  j 
H'Pherson  v,  Daniels,  10  Bam.  &  Cress.  863. 
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Other  of  these  be  wanting,  it  is  cause  of  demurrer."(y) 
And  we  may  here  take  occasion  to  remark,  that  a  violation 
of  any  of  the  rules  of  pleading  that  will  be  hereafter  stated 
is,  in  general;  ground  for  demurrer  ;  and  such  fault  occasion* 
ally  amounts  to  matter  of  evhetance,  but  usually  to  matter  of 
form  only. 

A  demurrer,  as  in  its  nature^  so  also,  in  its  form,  is  of 
two  kinds;  it  is  either  general  or  special.  A  general  de- 
murrer excepts  to  the  sufficiency  in  general  terms,  without 
showing  specifically  the  nature  of  the  objection ;  a  special 
demurrer  adds  to  this  a  specification  of  the  particular 
ground  of  exception  .(z)  Of  both  these  forms,  the  reader 
has  already  had  examples  in  the  first  chapter.(a)  A  gen- 
eral demurrer  is  sufficient,  where  the  objection  is  on  matter 
of  8ttbstance.(^z)  A  special  demurrer  is  necessary  where 
it  turns  on  matter  of  farm  only ;  that  is,  where,  notwith- 
standing such  objection,  enough  appears  to  enti- 
tle the  opposing  party  to  ^judgment  as  far  as  [  *141  ] 
relates  to  the  merits  of  the  cause.  For,  by  two 
statutes,  27  Eliz.  c.  6,  and  4  Ann.  c.  16,  passed  in  a  view  to 
the  discouragement  of  merely  formal  objections,  it  is  pro- 
vided, in  nearly  the  same  terras,  that  the  judges  "  shall  give 
judgment  according  as  the  very  right  of  the  cause  and  mat- 
ter in  law  shall  appear  unto  them,  without  regarding  any 
imperfection,  omission,  defect,  or  want  of  form,  except 
those  only  which  the  party  demurring  shall  specially  and 
particularly  set  down  and  express,  together  with  this  de- 
murrer, as  causes  of  the  same ;"  the  latter  statute  adding 
this  proviso,  "so  as  sufficient  matter  appear  in  the  said 
pleadings,  upon  which  the  court  may  give  judgment  accord- 
ing to  the  very  right  of  the  cause."  Since  these  statutes, 
therefore,  no  mere  matter  of  form  can  be  objected  on  a 

(y)  Per  Lord  Hobart,  Ck>U  o.  Biahop  of  CoTontrj,  Hob.  164. 

(s)  Co.  LH.  73,  a. ;  Reg.  Piac.  185,  126;  Bac.  Ab.  Pleaa,  &c.  (N.  5). 

(a)  Vide  supra,  p.  45. 

<^)  Dole  V.  Weeks,  4  Mass.  451. 
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general  demarrer ;  bat  the  demurrer  most  be  in  tbe  special 
form,  and  the  objection  specifically  stated^ft)  Bat,  on  the 
other  hand,  it  is  to  be  observed,  that,  under  a  special  de- 
marrer, the  party  may  on  the  argument  not  only  take 
advantage  of   the  particular  fEtults  which   his  demarrer 

specifies,  but  also,  of  all  such  objections  in  *8ub- 
[  ♦142  ]  stance,  or  regarding  the  "  very  right  of  the  cause," 

(as  the  statutes  express  it,)  as  do  not  require  under 
those  statutes  to  be  particularly  set  down^c)  It  follows, 
therefore,  that  unless  the  objection  be  clearly  of  this  sub- 
stantial kind,  it  is  the  safer  course,  in  all  cases,  to  demur 
8pecially.(d)  With  respect  to  the  degree  of  particularity, 
with  which,  under  these  statutes,  the  special  demurrer  must 
assign  the  ground  of  objection,  it  may  be  observed,  that 

(fr)  For  illiutntiTe  cases  to  show  where  a  special  demurrer  is  neces- 
sary, and  where,  on  the  other  hand,  a  general  one  is  snfficient,  see  Buxk" 
ley  V.  Kenyon,  10  East,  139  ;  BowdeU  o.  Parsons,  10  East,  359 ;  Bolton  v. 
Bishop  of  Carlisle,  S  H.  Bl.  259  ;  Trower  v.  Chadwick,  3  Bing.  N.  C  353; 
Parker  v.  Riley,  3  M.  &W.  230,  and  6  I>owl.  375;  Heywood  v.  Collinge, 
9  A.  4E.  268;  Dayrell  v.  Hoare,  12  A.  &  £.  356,  and  4  P.  &  D.  114; 
Wilkins  v.  Bontcher,  1  Dowl.  N.  8.  478,  and  4  Soott,  N.  B.  425  ;  Proctor  v. 
Sargent,  2  H.  &  G.  20 :  Stericker  v.  Barker,  9  M.  &  W.  321,  and  1  Dowl. 
N.  8.  370 ;  Jordin  v.  Cramp,  8  M.  ft  W.  782  ;  Hinton  v.  Dibdin,  2  G.  ft  D. 
36.  A  demarrer  to  a  plea  in  abaiemeni  never  needs  to  be  special,  2  Saond.  2 
b.n.(ik) 

(e)  1  Chitty,  642,  1st  edit. 

id)  Smith  V.  Whipple,  6  Oreenl.  426 ;  1  Arch.  313 ;  Clae  v.  Baily,  1  Vent. 
240.  Both  on  general  and  special  demarrer,  it  is  now  necessary  to  specify 
the  particular  point  to  be  argned,  though  the  rules  of  pleading  do  not,  in  the 
former  case,  require  it  to  be  set  forth  in  the  demurrer  itself;  for  by  rules  M. 
T.  38  Geo.  3,  and  T.  T.  11  Geo.  4,  (6  Bing.  802),  the  exceptions  intended  to 
be  insisted  upon  in  argument,  must  be  entered  in  die  margin  of  the  demurrer 
books,  or  on  separate  paper,  previously  to  the  argument.  And  by  a  recent 
rule,  H.  T.  4  Will.  4,  there  must  be  stated  in  the  margin  of  erery  demurrer, 
before  it  is  signed  by  counsel,  some  matter  of  law  intended  to  be  argued ;  and 
if  any  demurrer  shall  be  deliyered  without  such  statement,  or  with  a  friroloos 
8tatement,  it  may  be  set  aside  as  irregular  by  the  court  or  a  judge,  and  leave 
may  be  given  to  sign  judgment  as  for  want  of  a  plea,  provided  that  the 
party  demurring  may,  at  the  time  of  the  argument,  insist  upon  any  further 
matters  of  law,  of  which  notice  shall  have  been  given  to  the  court  in  the  usual 
way. 
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it  is  not  sxtffioient  to  object,  in  general  terms,  that  the 
pleading  is  '' uncertaini  defective,  informal,"  or  the  like; 
bat  it  is  necessary  to  show  in  what  respect,  uncertain,  defect 
ive,  or  informaI.(e)    The  concluding  words,  therefore,  in 
the  example  formerly  giyen,(/) ''  And  also  that  the  said 
declaration   is,   in  other  respects,   uncertain,  in- 
formal, and  insu£Scient,"  (though  ^these,  or  some  [  *148  ] 
others  of  similar  import,  are  usually  added),  are 
inoperative  and  usele8S.(^) 

With  respect  to  the  effect  of  a  demurrer, —  it  is  first,  a 
rule,  that  a  demurrer  admits  all  such  matters  of  /act  as  are 
sufficiently  pleaded.{h)  The  meaning  of  this  rule  is,  that  the 
party  having  had  his  option  whether  to  plead  or  demur^ 
shall  be  taken,  in  adopting  the  latter  alternative,  to  admit 
that  he  has  no  ground  for  denial  or  traverse;  which  (as 
formerly  shownXO  ^  ^°®  ^^  ^^  kinds  of  pleading,  A  de- 
murrer is  consequently  an  admission  that  the  facts  alleged 
arc  true  ;(H')  and  therefore  the  only  question  for  the  court 
is,  whether  assuming  such  facts  to  be  true»  they  sustain  the 
case  of  the  party  by  whom  they  are  alleged.  It  will  be 
observed,  however,  that  the  rule  is  laid  down  with  this 
qualification,  that  the  matter  of  fact  be  sufficiently  pleaded. 
For,  if  it  be  not  pleaded  in  a  formal  and  sufiicient  manneri 

(e)  1  Sannd.  161,  n.  (1);  337  K  n.  (3);  Lambert  v.  Strother,  Willes, 
Sao ;  Bo8B  p.  Robeson,  3  Dowl.  779 ;  Smith  v.  Clinch,  2  G.  &  D.  S25 ; 
Tucker  v.  Randall,  S  Mass.  283,  284. 

(y)  Vide  Bupra,  p.  45. 

{g)  See  Appendix,  Notb  (42). 

(A)  Bac.  Ab.  Pleas,  &c.  (N.  3) ;  Com.  Dig.  Pleader  (Q.  5)  ;  Nowlan  9. 
Geddes,  1  East,  634 ;  Gnndrj  o.  Feltham,  1  T.  R.  334.  The  Gas  Light  ft 
Coke  Co.  9.  Tamer,  6  Ring.  N.  C.  324,  and  8  Scott,  609.  Tyler  v.  Bland, 
9  M.  &  W.  338,  and  I  Dowl.  N.  S.  608.  Tancred  v.  Allgood,  4  H.  &  N. 
438.     1  Met.  475.     1  Gray,  546.  (t)  Vide  snpra,  p.  52. 

(*t)  But  a  demurrer  does  not  confess  matter  of  law  deduced,  bj  either 
party,  from  facts  pleaded  by  him.  For  such  matter  is  not  a  proper  subject 
of  a  substantial  averment,  or  of  traverse,  or  avoidance,  and  consequently, 
not  a  subject  of  admission  in  the  pleadings ;  it  being  exclusively  the  province 
of  the  court  to  apply  the  law  to  the  facts  alleged.  Gould  PI.  ch.  IX.  2  S^* 
MiUard  v.  Baldwin,  3  Gray,  484. 
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it  is  said  that  a  demarrer  in  tbis  oaae  is  no  adioiasion  of 
the  fact(i}  Bat  tbia  is  to  be  ondarBtood  as  subject  to  tfae 
altarationa  that  have  been  introduced  into  the  law  of  de 
murrer  b;  the  statutes  already  mentioned ;  and,  therefore, 
if  the  demurrer  be  general  instead  of  apedal,  it  amoants,  as 
it  is  said,  to  a  confession,  thoagh  the  matter  be  informally 

plead  ed.(Q 
[  •144  ]       •Again,  it  is  a  rule,  that  on  demurrer,  the  court 

vnlt  consider  the  wkok  record,  and  give  judgmentf^T) 
fof  til*  party  %oho,  on  the  whole,  appears  to  be  entitled  to  itj(m) 
Thus,  on  demurrer  to  the  replioation,  if  tfae  court  think  the 
replication  bad,  bat  perceive  a  sabstantial  fault  in  the  plea, 
they  will  give  judgment,  not  for  the  defendant,  but  the 
plaintifi',(n)  provided  the  declaration  be  good ;  bat  if  the 
declaration  also  be  bad  in  substanoe,  then,  upon  the  same 
principle,  judgment  would  be  given  for  the  defendant^o) 
This  rule  belongs  to  the  general  principle  stated  in  the  first 
obapter,(;))  that  when  judgment  is  to  be  given,  whether  tfae 

(jfc)  Com.  Dig.  Pleader  <Q.  6).  If  ■  plea  ii  bad  in  law  a  demturar  to  it 
admiu  no  tkat  alleged  in  it.  Per  Abbott,  C.  J.,  in  Duncan  v.  Thwaitaa,  3 
B.  t  C.  984. 

(0  1  Saond.  S3T  b.  n.  (S)  ;  1  Arch.  318. 

(V)  On  demorrer  to  bdj  of  the  pleading*  which  go  to  the  action,  the 
jodgment  for  either  party  i*  the  «anie  u  it  would  haia  been  on  an  iune 
in  bet,  joined  npon  the  same  pleading  and  found  in  &Tor  of  th»  aame 
partj.  Ooold  PI.  eh.  IX.  j  43.  And  when  the  deftadaat'e  plea  goe*  U 
bar  the  action.  If  the  plaintiff  d«mnr  to  it  and  the  demnner  ii  determined 
in  faroT  of  the  plea,  judgment  of  nil  capial  ihoold  be  entered,  notwith- 
atanding  there  maj  be  alio  one  or  more  iuaei  in  fwt ;  beeanee,  npon  the 
whole,  it  appear*  that  the  plaintiff  had  no  eaoH  of  action,  Clearweather  *. 
Ueredith,  i  Wallaoe,  16,  43. 

(m)  Com.  Dig.  Pleader  (M.  1,)  (ML  1).  Bac.  Ab.  Fleaa,  Ac  (A.  K.  3). 
6  Bep.  S9  a.  1  Bannd.  S8S,  n.  (S).  Foacer  c.  Jackion,  Hob.  98.  Anon. 
S  Will.  190;  Le  Bret  e.  Papillon,  4  Bait,  503.  Pearaall  v.  Dwight,  S 
Uaia.  88.  A  demurrer,  wbenerer  interpoied,  reachea  back  throngii  the 
whole  record,  and  "leiiej  hold  of  the  Aral  defectire  pleading."  Clearweather 
V.  Ueredith,  I  Wallace,  SS. 

(a)  Anon.  I'Wil*.  190.  Thomu  n.  Heathom,  S  Barn,  ft  Gnu.  4T7. 
VnttB.  Hammatt,  11  Kck.  TO,  79. 

(»)  Piggot'i  Caaa,  S  Bep.  S9  a. }  Bate*  e.  Cort,  S  Bm.  ft  Ct«m.  4T4. 

(p)  Tide  nipra,  p.  110. 
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iflsne  be  in  law  or  fact,  snd  whether  the  cause  have  pro- 
ceeded to  issue  or  notf  the  court  is  always  bound  to  exa-. 
mine  the  whole  record,  and  adjudge  for  the  plaintiff  or 
defendant  ucoording  to  the  legal  rights  as  it  may  on  the 
whole  appear.  It  is»  however,  subject  to  the  following  ez' 
ceptions : — ^First,  if  the  plaintiff  demur  to  a  plea  in  abate- 
ment, and  the  court  decide  against  the  plea,  they  will  give 
judgment  of  respondeat  ouster,  without  regard  to  any  de- 
fect in  the  declaration.(;)  Secondly,  though  on  the  whole 
record,  the  right  may  appear  to  be  with  the  '''plain- 
tiff, the  court  will  not  adjudge  in  favour  of  such  [*145] 
right,  unless  the  plaintiff  have  himself  put  his 
action  upon  that  ground.  Thus,  where,  on  a  covenant  to 
perform  an  award,  and  not  to  prevent  the  arbitrators  from 
making  an  award,  the  plaintiff  declared,  in  covenant,  and 
assigned  as  a  breach,  that  the  defendant  would  not  pay  the 
sum  awarded, — and  the  defendant  pleaded,  that,  before  the 
award  made,  he  revoked,  by  deed,  the  authority  of  the 
arbitrators,  to  which  the  plaintiff  demurred  —  the  court 
held  the  plea  good,  as  being  a  sufiBlcient  answer  to  the  breach 
aUeged,  and  therefore  gave  judgment  for  the  defendant: 
although  they  also  were  of  opinion,  that  the  matter  stated 
in  the  plea  would  have  entitled  the  plaintiff  to  maintain 
his  action,  if  he  had  alleged,  by  way  of  breach,  that  the 
defendant  prevented  the  arbitrators  from  making  their 
award.(r)  Thirdly,  if  a  demurrer  to  the  declaration  be  too 
large,  (as  it  is  called),  that  is,  be  pointed  to  all  the  counts 
of  the  declaration  in  a  case  where  one  of  them  only  is  de- 
fective, the  court  will  give  judgment  for  the  plaintiff  gene- 
rally, notwithstanding  the  defective  count.(V)    Lastly,  the 

{q)  Belasjse  v.  Hester,  Lntw.  1592 ;  Bonth  v.  Weddell,  1667  ;  Hastrop  v. 
HMdngs,  1  Salk.  S12 ;  Rich  v.  Pilkington,  Garth.  172 ;  Qifford  v.  Cony,  I 
Mass.  500. 

(r)  lianh  v.  Bnlteel,  5  Barn.  &  Aid.  507.  See  also  Head  v.  Baldry,  e 
A.  &  £.  459. 

(V)  Fergiuaon  v.  Mitchell,  2  C.  M.  &  R.  687,  and  4  Dowl.  513;  Spyer  «. 
Thelwall,  2  C.  M  &  B.  692,  and  1  Tyr,  &  6.  191 ;  Price  v,  Williams,  1  M. 

10 
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court,  in  examining  the  whole  record,  to  adjudge  according 
to  the  apparent  right,  will  consider  only  the  right  in  mcUter 
of  substance  ,i^r)  and  not  in  respect  of  mere  form,  sach 
as  should  have  been  the  subject  of  special  demurrer.    Thus, 
*  where  the  declaration  was  open  to  an  objection  of  form, 
such  as  should  have  been  brought  forward  by  special  de- 
murrer,— ^the  plea  bad  in  substance, — and  the  defendant 
demurred  to  the  replication, — the  court  gave  judgment  for 
the  plaintiff  in  respect  of  the  insufficiency  of  the 
[*146]   *plea,  without  regard  to  the  formal  defect  in  the 
declaration.(5)[16] 

2.  Next  is  to  be  considered,  the  effect  of  pleading  over 
without  demurrer. 

It  has  been  shown  that  it'  is  the  effect  of  a  demurrer  to 
admit  the  truth  of  all  matters  of  fact  sufficiently  pleaded 
on  the  other  side ;  but  it  cannot  be  said  e  conversOf  that  it 
is  the  effect  of  a  pleading  to  admit  the  sufficiency  in  law 
of  the  facts  adversely  alleged.  On  the  contrary,  it  has 
been  seen(^)  that,  upon  a  demurrer  arising  at  a  subsequent 
stage  of  the  pleading,  the  court  will  take  into  consideration, 
retrospectively,  the  sufficiency  in  law  of  matters  to  which 

&  W.  6 ;  Wsinwright  v.  Johnson,  5  Dowl.  SI  7 ;  Teagae  v.  Mone,  S  M.  & 
W.  599  ;  Webb  v.  Baker,  7  A.  &  S.  841,  and  3  N.  &  F.  87  ;  Boydell  v.  Jo&ea, 
4  M.  &  W.  446,  and  7  Dowl.  810 ;  Farrett  Nayigation  Co.  v.  Stower,  6  M. 
&  W.  564,  and  8  Dowl.  810;  Hind  v.  Gray,  1  M.  &  Q.  201,  note  (a); 
Dawson  v.  Wrench,  3  Exch.  359.  (*r)  Keay  v.  Goodwin,  16  Mass.  3. 

(s)  Hnrnphreys  v.  Bethily,  8  Vent.  228. 

(0  Supra,  p.  144. 

[16]  This  mle,  as  to  the  necessity  of  the  declaration's  being  good  in 
■nbstance,  in  order  to  obtain  for  the  plaintiff  the  benefit  of  his  demuiret 
to  the  defendant's  pleading  for  a  defect  of  substance,  may  fail,  in  its  ope- 
ration, in  some  cases,  where  the  declaration  contains  seTeral  oonntB. 
Thos,  should  it  contain  two  counts,  one  of  which  is  bad  and  the  other 
good;  and  the  defendant's  plea,  also  bad,  goes  to  the  whole  cause  of 
action,  the  plaintiiF  is  entitled,  on  demurrer  to  the  plea,  to  a  judgment 
on  his  good  count,  notwithstanding  he  has  committed  the  first  fault  in 
pleading.  Ward  v.  Sackrider,  3  Gaines,  263.  Tubbs  v,  Caswell,  8  Wendell, 
189.    Spring  v.  The  Bank  of  Mount  Fleasant,  10  Peters,  857. 
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an  answer,  in  faot,  had  been  given.  And  in  the  first  chap- 
ter it  was  8hown,(u)  that  even  after  an  issae  in  fact,  and 
verdict  thereon,  the  court  are  bound  to  give  judgment  on 
the  whole  record,  and  therefore  to  examine  the  sufficiency 
in  law  of  all  allegations  through  the  whole  series  of  the 
pleading;  and  accordingly,  that  advantage  may  often  be 
taken  by  either  party  of  a  legal  insufficiency  in  the  plead- 
ing on  the  other  side,  either  by  motion  in  arrest  of  judg- 
ment, or  motion  for  judgment  non  obstante  veredicto, 
or  writ  of  error,  according  to  the  circumstances  of  the 
case. 

*It  thus  appears  then,  that,  in  many  cases,  a  [  *147  ] 
party,  ^though  he  has  .pleaded  over  without  de- 
marring,  may,  nevertheless,  afterwards  avail  himself  of  an 
insafficiency  in  the  pleading  of  his  adversary.  But  this  is 
not  universally  true.  For  first,  it  is  to  be  observed,  that 
faults  in  the  pleading  are^  in  some  cases,  aided  by  pleading 
overJ{x)  •  Thus,  in  an  action  of  trespass,  for  taking  a  hook, 
where  the  plaintiff  omitted  to  allege  in  the  declaration  that 
it  was  his  hook,  or  even  that  it  was  in  his  possession,  and 
the  defendant  pleaded  a  matter  in  confession  and  avoidance, 
justifying  his  taking  the  hook  out  of  the  plaintiff^s  hand, — 
the  court,  on  motion  in  arrest  of  judgment,  held,  that  as 
the  plea  itself  showed  that  the  hook  was  in  the  possession 
of  the  plaintiff,  the  objection,  which  would  otherwise  have 
been  fatal,  was  cured.(y)    And,  with  respect  to  all  objec- 

(h)  Sapm,  |>p.  120,  96,  97,  117. 

(x)  Com.  Dig.  Pleader  (C.  85),  (E.  37)  ;  Co.  Litt.  303  b. ;  Pract  Beg. 
351 ;  Anon.  2  Salk.  519 ;  Powle  v.  Welsh,  1  Bam.  &  Cress.  29 ;  Fletcher 
V.  Po^n,  3  Bam.  &  Cress.  192 ;  Banks  v.  Angell,  7  A.  &  £.  843;  Prance 
V.  White,  1  Scott,  N.  B.  604,  and  1  M.  &  6.  731. 

(jr)  Brooke  v.  Brooke,  Sid.  184,  cited  Bac.  Ah.  Trespass,  p.  603,  and  in 
Sisck  V.  Lyon,  9  Pick.  64,  65.  Though,  on  the  other  hand,  it  is  a  general 
nile,  equaU/  clear,  that  pleading  over  cannot  supply  a  defect  in  matter 
of  substance.  Stephen  PI.  161,  5th  edit.  Butt's  case,  7  Bep.  23.  Gilb. 
Hist.  C.  P.  137,  141.  Clark  v.  Lazaras,  2  M.  &  G.  167,  and  2  Scott,  N.  R. 
391.  QaUowaj  o.  Jackson,  3  Scott,  N.  R.  753.  That  is,  hy  the  ativerse 
psrtj*!  merely  pleading  over.    But  if  he  expressly  admits,  in  his  pleading. 
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tians  of  form,  it  is  laid  down  as  a  general  proposition,  'Hbat 
if  a  man  pleads  over,  ho  shall  never  take  advantage  of  any 
slip  committed  in  the  pleading  of  the  other  side,  which  he 
could  not  take  advantage  of  upon  a  general  demurrer/X<^) 

Again,  it  is  to  be  observed,  that  faults  in  the 
[  *148  ]  pleading  are,  in  some  cases,  aided  by  a  *verdict,{a) 
Thas  if  the  grant  of  a  reversion,  a  rent  charge,  an 
advowson,  or  any  ^ther  hereditament  which  lies  in  grant, 
and  can  only  be  conveyed  by  deed,  be  pleaded,  such  grant 
ought  to  have  been  alleged  to  have  been  made  by  deed; 
and  if  not  so  alleged,  it  will  be  ground  of  demurrer : — but 
if  the  opposite  party,  instead  of  demurring,  pleads  over, 
and  issue  be  taken  upon  the  grant,  and  the  jury  finds  that 
the  grant  was  made,  the  verdict  aids  or  cures  the  imperfec- 
tion in  the  pleading ;  and  it  cannot  be  objected  in  arrest 

the  nuitter  of  gabstanoe  omitted  by  the  other  side,  rach  omission  is  supplied 
and  cored.  Gould  PI.  ch.  IX.  §  2S,  n.  United  States  v.  Morris,  10  Wheat. 
246,  887.    Slack  t.  Lyon,  9  Pick.  61. 

(2)  Per  Holt,  C.  J.,  Anon.  2  Salk.  519.  Bac.  Ab.  Pleas,  &c.  322.  When 
applied  to  the  proceedings  in  an  action,  waiver  may  be  defined  to  be  the 
doing  something  after  an  irregularity  committed,  and  with  a  knowledge  of 
such  irregularity,  where  the  irregularity  might  hare  been  corrected  before 
the  act  was  done ;  and  it  is  essential  to  distinguish  a  proceeding  which  is 
merely  irregular  from  one  which  is  completely  defectire  and  Toid.  In  the 
latter  case  the  proceeding  is  a  nullity,  which  cannot  be  waired  by  any 
laches  or  subsequent  proceedings  of  the  opposite  party.  Broom,  Maxims 
(4th  London  ed.)  139. 

(a)  Com.  Dig.  Pleader  (C.  87)  ;  1  Saund.  288,  n.  (1)  ;  Weston  v.  Maaon, 
3  Burr.  1725 ;  Spieres  v,  Parker,  1  T.  B.  l41 ;  Johnstone  v.  Sutton,  1  T.  B. 
545 ;  Nerot  v.  Wallace,  3  T.  B.  25 ;  Jackson  v.  Peeked,  1  M.  &  8.  234 ; 
Campbell  o.  Lewis,  3  Bam.  &  Aid.  392  ;  Keyworth  o.  Hill,  3  Bam.  St  Aid. 
685  ;  Pippet  v,  Heam,  5  Bam.  &  Aid.  634 ;  Lord  Huntingtower  r.  Gardiner, 
1  Bam.  &  Cress.  297 ;  Price  v.  Seaman,  4  Bam.  &  Cress.  525  ;  Payne  v. 
Wilson,  7  Bam.  &  Cress.  423 ;  Bennet  v,  Edwards,  7  Barn.  &  Cress.  702  ; 
Adamson  v.  Jerris,  4  Bing.  66 ;  Harris  r.  Beavan,  4  Bing.  646 ;  Nnrso  o. 
Willis,  4  Bam.  &  Adol.  739  ;  Wilkinson  v.  Malin,  2  Tyrw.  544  ;  TibbitH  v. 
Yorke,  4  A.  &  E.  134 ;  Francis  v.  Boose,  3  M.  &  W.  191 ;  Wright  v. 
Goddard,  8  A.  &  E.  144 ;  Hughes  o.  Bees,  4  M.  &  W.  204 ;  Hudson  r. 
Nicholson,  5  M.  &  W.  437 ;  Sheen  v,  Bichie,  5  M.  &  W.  175 ;  Adama  v. 
Jones,  12  A.  &  E.  455,  and  4  P.  &  D.  174  ;  King  o.  Burrell,  12  A.  &  S*  460, 
and  4  P.  &  D.  207 ;  Wilkinson  r.  Sharland,  10  Exch.  724. 
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of  judgment  or  by  writ  of  error.(i)  The  extent  and  prin- 
ciple of  this  rule,  of  aider  by  verdict  is  thas  explained  in  a 
modern  decision  of  the  Court  of  King's  Bench : — "  Where 
a  matter  is  so  essentially  necessary  to  be  proved,  that  had 
it  not  been  given  in  evidence,  the  jury  could  not  have 
given  such  a  verdict,  there  the  want  of  stating  that  matter 
in  express  terms  in  a  declaration,  provided  it  contains  terms 
sufficiently  general  to  comprehend  it  in  fair  and  reasonable 
intendment,  will  be  cured  by  a  verdict;  and 
where  a  general  allegation  *must,  in  fair  con-  [  *149  ] 
Btniction,  so  far  require  to  be  restricted,  that  no 
judge  and  no  jury  could  have  properly  treated  it  in  an  un- 
restrained sense,  it  may  reasonably  be  presumed,  after 
verdict,  that  it  was  so  restrained  at  the  trial."(c)  In  entire 
accordance  with  this,  are  the  observations  of  Mr.  Sergeant 
Williams: — "Where  there  is  any  defect,  imperfection,  or 
omission  in  any  pleading,  whether  in  substance  or  form, 
which  would  have  been  a  fatal  objection  upon  demurrer, 
yet  if  the  issue  joined  be  such  as  necessarily  required,  on 
the  trial,  proof  of  the  facts  so  defectively  or  imperfectly 
stated  or  omitted  and  without  which  it  is  not  to  be  pre- 
sumed that  either  the  judge  would  direct  the  jury  to  give, 
or  the  jury  would  have  given,  the  verdict,  such  defect,  im-  . 
perfection,  or  omission,  is  cured  by  the  yerdict."((i)    It  is 

(6)  1  Sannd.  298  a.  n.  (1)  ;  Liglitfoot  v.  Brightman,  Hatt.  54. 

(e)  Jackion  v.  Peaked,  I  M.  &  8.  234. 

id)  1  Saand.  228,  n.  (I) ;  Smith  v.  CleTeland,'  6  Met.  832,  334;  Ward 
V.  Bartholomew,  6  Pick.  408,  413;  Wilson  v.  Coffin,  2  Cnsh.  316,  324; 
Bmrneiu  a.  Elderton,  4  House  of  Lords  Cases,  624 ;  Harris  v.  Goodwyn, 
2  BL  &  0.  405  ;  2  Scott,  N.  R.  459,  and  9  Dowl.  409  ;  Thomas  v.  Freder- 
>el»»  10  Q.  B.  775 ;  Bain  v.  Clark,  10  Johns.  424 ;  Harrison  v.  M'lntosh, 
I  Johns.  380;  Bartlett  v.  Crozier,  17  Johns.  458;  Shaw  r.  Redmond,  11 
S.  &  R.  27 ;  Rnshton  r.  Aspinall,  I  Doug.  679 ;  Smith's  Leading  Cases,  L 
926,  Ith  Am.  ed.,  and  notes. 

The  principle  of  this  rule  of  aider  by  rerdict  has  been  extended  to 
criminal  eases.  1  Taylor  Ev.  73,  3d  ed.  Regina  v.  Waters,  1  Denison, 
866,  tnd  2  C.  &  K.  868.  Regina  v.  Bowen,  13  Q.  B.  790.  After  verdict  an 
iadietment  must  be  construed  ut  res  magis  valeat  qnam  pereat.     Wighw 


149  OF  THE  PRIKCIPAL 

howeyer  only  where  such  "fair  and  reafionable  intend- 
ment" can  be  applied,  that  a  verdict  will  cure  the  objeo- 
tion ;  and,  therefore,  if  a  necessary  allegation  be  altogether 
omitted  in  the  pleading,  or  if  the  pleading  contain  matter 
adverse  to  the  right  of  the  party  by  whom  it  is  alleged, 
and  so  clearly  expressed  that  no  reasonable  construction 
can  alter  its  meaning,  a  verdict  will  not  aid.(e}    Therefore, 

where  the  plaintiff  brought  an  action  *of  trespass 
[  *160  ]  on  the  case,  as  being  entitled  to  the  reversion  of 

a  certain  yard  and  wall,  to  which  the  declaration 
stated  a  certain  injury  to  have  been  committed, — but  omit* 
ted  to  allege  that  the  reversion  was  in  fact,  prejudiced,  or 
to  show  any  grievance,  which  in  its  nature,  would  neces- 
sarily prejudice  the  reversion, — the  court  arrested  the  judg- 
ment, after  a  verdict  had  been  given,  in  favor  of  the  plain- 
tiff, and  held  the  fault  to  be  one  which  the  verdict  could 
not  cure.(/)  Lastly,  it  is  to  be  observed,  that  at  certain 
stages  of  the  cause,  all  objections  of  form  are  cured  by  the  dif- 
ferent statutes  of  jeofails  and  amendments  ;{g)  the  cumulative 
effect  of  which  is,  to  provide  that  neither  after  verdict,  nor 
judgment  by  confession,  nil  dicit,  or  non  sum  informatus, 

man,  J.,  in  Regina  p.  Craddock,  S  Denison,  84.  Sed  qn«re.  *' A  Terdict 
cannot  cart  an  insufficient  indictment."  Wilde,  J.,  in  Commonwealth  o. 
Collins,  2  Cosh.  557. 

(e)  Jackson  v.  Pesked,  1  M.  ft  8.  S34;  Nerot  v.  Wallace,  ST.  R.  35; 
Weston  V.  Mason,  S  Borr.  1725  ;  Carlisle  v.  Weston,  I  Met.  26 1  Teblmtt 
V.  Selby,  6  A.  &  E.  786  ;  Hayter  v.  Moat,  2  M.  &  W.  56 ;  Taylor  v.  I>eTey» 
7  A."  &  £.  409 ;  Daris  r.  Black,  1  O.  &  D.  432.  This  mle  of  pleading  ap- 
plies in  declaring  upon  a  cause  of  action  arising  under  a  statute.  The 
plaintiff  must  state  specifically  erery  fact  required  by  the  statute  to  ground 
the  action,  so  that  the  court  may  judge  whether  the  liability  of  the  de- 
fendant has  accrued.  If  this  is  not  done,  the  declaration  is  bad  after  rer- 
dict.  Williams  v.  Hingham  and  Quincy  Bridge,  4  Pick.  341.  Read  v. 
Chelmsford,  16  Pick.  128,  130.  Worster  v.  Canal  Bridge,  16  Pick.  541. 
May  V.  Princeton,  1 1  Met.  442.  Raymond  v.  Lowell,  6  Cush.  524.  Bart- 
lett  9.  Crosier,  17  Johns.  439.  The  rule  as  stated  in  the  text  is  familiar; 
the  only  difficulty  is  in  the  application. 

(/)  Jackson  v.  Pesked,  1  M.  &  S.  834 ;  DaTis  v.  Black,  1  Q.  B.  900 ; 
Kidgill  V.  Moor,  9  C.  B.  364. 

(y)  Vide  supra,  p.  97. 
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caD  the  judgment  be  arrested  or  reversed  by  any  objection 
of  that  kind.  Thas  in  an  action  of  trespass,  where  the 
plaintiff  omits  to  allege  in  his  declaration  on  what  certain 
day  the  trespass  was  committed  (which  is  a  ground  of  de- 
murrer) and  the  defendant  instead  of  demurring,  pleads 
over  to  issue,  and  there  is  a  verdict  against  him,  the  fault 
is  cured  by  the  statute  of  jeofails  ;{h)  if  not  also  by  the  mere 
fact  of  pleading  over.(*A) 

S.  It  will  now  be  useful  to  examine  the  con- 
siderations, •by  which,  in  a  view  to  the  state  of  [  ♦ISl  ] 
the  law,  as  above  explained,  the  pleader  ought  to 
be  governed,  in  making  his  election  to  demur  or  to  jpkacL 

He  is  first  to  consider  whether  the  declaration,  or  other 
pleading  opposed  to  him,  is  sufficient  in  substance  and  in 
form  to  put  him  to  his  answer.  If  sufficient  in  both,  he 
has  no  course  but  to  plead.  On  the  other  hand,  if  insuffi- 
cient in  either,  he  has  ground  for  demurrer;  but  whether 
he  should  demur  or  not,  is  a  question  of  expediency,  to  be 
determined  upon  the  following  views.  If  the  pleading  be 
insufficient  in  form,  he  is  to  consider  whether  it  is  worth 
while  to  take  the  objection,  recollecting  the  indulgence 
which  the  law  allows  in  the  way  of  amendmerUf(i)  but  also 
hearing  in  mind,  that  the  objection,  if  not  taken,  will  be 
aided  by  pleading  over,  or,  after  pleading  over,  by  the  ver- 
dict, or  by  the  statutes  of  amendments  and  jeofails.  And 
if  he  chooses  to  demur,  he  must  take  care  to  demur  spe- 
cially, lest,  upon  general  demurrer,  he  should  be  held 
excluded  from  the  objection.  On  the  other  hand,  suppos- 
ing an  insufficiency  in  substance^  he  is  to  consider  whether 
that  insufficiency  be  in  the  case  itself,  or  in  the  manner  of 
statement;  for,  on  the  latter  supposition,  it  might 
be  removed  by  an  amendment ;  and  it  may,  [  *152  ] 
therefore,  not  be  worth  while  to  demur.    *And 

(A)3BI.  Com.  394.     1  Sannd.  238  c.  n.  (1),  where  Mr.  Sergeant  WU- 
liftmi  corrects  a  mistake  in  the  passage  in  Blackstone's  Commentanes. 
i*k)  Baker  v.  Baker,  13  Met.  125. 
(i)  Vide  snpra,  p.  75. 
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whether  it  be  such  as  an  amendment  would  remove  or  not, 
a  farther  question  will  arise,  whether  it  be  not  expedient 
to  pass  by  the  objection  for  the  present  and  plead  over. 
For  a  party,  by  this  means,  often  obtains  the  advantage  of 
contesting  with  his  adversary,  in  the  first  instance,  by  an 
issue  in  fact,  and  of  afterwards  urging  the  objection  in  law 
by  motion  in  arrest  of  judgment  or  writ  of  error.(ifc)  This 
double  aim,  however,  is  not  always  advisable ;  for  though 
none  but  formal  objections  are  cured  by  the  statutes  of 
jeofails  and  amendments,  there  are  some  defects  of  sub* 
stance  as  well  as  farm,  which  are  aided  by  pleading  over,  or 
by  a  verdict  ;(Z)  and  therefore,  unless  the  fault  be  clearly  of 
a  kind  not  to  be  so  aided,  a  demurrer  is  the  only  mode  of 
objection  that  can  be  relied  upon.  The  additional  delay 
and  expense  of  a  trial,  is  also  sometimes  a  material  reason 
for  proceeding  in  the  regular  way  of  demurrer,  and  not 
waiting  to  move  in  arrest  of  judgment,  or  to  bring  a  writ 

of  error.  And  a  concurrent  motive  for  adopting 
[  *168  ]  that  course  is,  that  costs  are  not  allowed  *when 

the  judgment  is  arre8ted,(m)  nor  where  it  is  re- 
versed upon  writ  of  error  ;(n)  (each  party  in  these  cases, 
paying  his  own;)  but  on  demurrer,  the  party  succeeding 
obtains  his  costs. 

Having  now  taken  some  view  of  the  doctrine  of  demur- 
rerSf  the  next  subject  for  consideration  will  be,  that, 

(k)  ^'Wheii  the  matter  in  fact  will  clearly  lerre  for  jour  client, 
althoogh  your  opinion  is  that  the  plaintiff  hath  no  cause  of  action,  yet 
take  heed  that  you  do  not  hasard  the  matter  upon  a  demurrer,  in  which, 
upon  the  pleading  and  otherwise,  more  will  perhaps  arise  than  yon 
thought  of, — but  first  take  adrantage  of  the  matters  of  fact,  and  leaye 
matters  in  law,  which  always  arise  upon  the  matters  in  fact,  ad  nltimatom ; 
and  nerer  at  first  demur  in  law,  when,  after  trial  of  the  matters  in  fact, 
the  matters  in  law  wUl  be  sared  to  you." — ^Lord  CromweU's  Case,  4  Bep 
14  a. 

(I)  As  in  the  example,  supra,  p.  147. 

(m)  1  S^.  Pract.  497 ;  Camerod  v.  Reynolds,  Cowp.  407. 

(n)  S  Tidd,  1248,  8th  edit. 
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II.  Of  Pleadings. 

Under  this  head,  it  is  proposed  to  examine,  1.  The 
nature  and  properties  of  traverses:  2.  The  nature  and 
properties  of  pleading  in  confession  and  avoidance :  3.  The 
nature  and  properties  of  pleadings  in  general,  without 
reference  to  their  quality,  as  being  by  way  of  traverse,  or 
confession  and  avoidance. [17] 

1.  Of  the  nature  and  properties  of  traverses. 
Of  traverses  there  are  various  kinds.    The  most  ordinary 
kind  is  that  which  may  be  c&lled  a  common  traverse.    It 
oonsists  of  a  tender  of  issue;  that  is,  of  a  denial, 
accompanied    by   a    formal    offer    of   the    point   [  *164  ] 
denied,  for  decision  ;(o)  and  the  denial   *that  it 
makes,  is  by  way  of  express  contradiction,  in  terms  of  the 
all^ation  traversed.    Of  this  kind,  examples  have  already 
been  given  in  the  first  chapter.(jp) 

Upon  referring  to  these,  it  will  be  found  that  they  are 
all  expressed  in  the  negative.  That,  however,  is  not  inva- 
riably the  case  with  a  common  traverse ;  for  if  opposed  to 
a  precedent  negative  allegation,  it  will  of  course,  be  in  the 
affirmative;  as  in  the  following  example: — 

PLEA. 

Of  the  Statute  of  Limitations. 

In  Assumpsit. 

(9)  And  the  sud  defendant,  by his  attorney,  says,  that  he  the 

Mid  defendant  did  not,  at  any  time  within  six  years  next  before  the 

(0)  See  the  definition  of  tendering  i$tue  giren  in  the  first  chapter,  sapra, 
•     p.  54. 

(p)  Vide  supra,  pp.  52,  60,  61. 

(9)  Pleadings  are  always  entitled  at  the  commencement;  i.  e.  have  a 
'^V^i^ription  of  the  court,  and  day  of  the  month  and  year,  as  in  the  ex- 
^plei  in  the  first  chapter;  bat  in  this  and  all  subsequent  examples,  the 
tide  is,  for  the  sake  of  brevity,  omitted. 

[17]  In  a  note  to  p.  169,  poet^  the  editor  has  introduced  the  author's 
TJev  of  the  general  ieeuee  contained  in  his  first  and  second  editions,  and 
OBitled  in  the  present  one. 


154  OP  THE  PRINCIPAL 

oommencement  of  this  suit,  undertake  or  promise  in  manner  and  form 
as  the  said  plaintiff  hath  above  complained.  And  this  the  said  defendant 
is  ready  to  verify. 

REPLICATION.   . 

And  the  said  plaintiff  says,  that  the  said  defendant  did,  within  six 
years  next  before  the  commencement  of  this  suit,  undertake  and  pro- 
mise in  manner  and  form  as  he  the  said  plaintiff  hath  above  complained. 
And  this  he  prays  may  be  inquired  of  by  the  country. 

[  *15o  ]  ^Besides  tUis,  the  common  kind,  there  is  a  class 
of  traverses,  which  requires  particular  notice.  In 
most  of  the  usual  actions,  there  is  a  fixed  and  appropriate 
form  of  plea  for  traversing  the  declaration,  in  cases  where 
the  defendant  means  to  deny  its  whole  allegations,  or  the 
principal  fact  on  which  it  is  fouDded.(r)  This  form  of  plea 
or  traverse  has  been  usually  denominatefd  tlie  general  issue 
in  that  action :  and  it  appears  to  have  been  so  called,  be- 
cause the  issue  that  it  tenders,  involving  the  whole  decla- 
ration, or  the  principal  part  of  it,  is  of  a  more  general  and 
comprehensive  kind  than  that  usually  tendered  by  a  com- 
mon traverse.  But,  as  by  the  provisions  of  recent  rules  of 
court,  (Hil.  T.  4  Will.  4,)  a  more  limited  effect  will  here- 
after be  allowed  to  such  issues  than  formerly,  the  term  of 
general  issue  will  become  rather  less  appropriate.  From 
the  examples  of  it  that  will  be  presently  given,  it  will  be 
found,  that,  in  point  of  form,  it  sometimes  differs  from  a 
common  traverse;  for  though,  like  that,  it  tenders  issue^ 
yet,  in  several  instances,  it  does  not  contradict  in  terms  of 
the  allegation  traversed,  but  in  a  more  general  form  of  ex- 
pression.(«) 

The  first  of  these  traverses  that  shall  be  *men- 
[  *166  ]   tioned  is  called  the  plea  of  ne  disturha  pas,[t)    It 
occurs  in  the  action  of  quare  impedit,  and  is  in 
the  following  form : — 

(r)  Reg.  Plac.  57  ;  Doct.  and  Stad.  272. 

(«)  See  the  general  issues  of  non  tat  factum  and  nd  guiityf  post,  156,  157. 

(0  Colt  o.  Bishop  of  Coyentry,  Hob.  162  ;  Bac.  Ab.  Simony,  (I.)  But 
there  is  a  dictum  of  Ashhurat,  J.,  that  there  is  no  general  issue  in  qusre 
impedit.    Read  v.  Brookman,  3  T.  R.  158.    See  Appendix,  Non  (43). 
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^^  the  8ud  Bishop  0.  D.  and  £.  F.  by their  attorney,  say,  that 

^^7  do  not  hinder  the  said  A.  B.  to  preeent  a  fit  person  to  the  said 
^hTiroJi  in  manner  and  form  as  the  said  A.  B.  hath  in  his  said  deolara- 
^ou  aboye  alleged.    And  of  this  the  said  Bishop,  C.  D.,  and  £.  F.,  put 
tkemselTeB  upon  the  ooantry.(u) 

Another  plea  of  the  class  is  that  of  non  est  factum.  Tt 
oocnrs  in  debt  on  bond  or  other  specialty,  and  also  in  cove- 
nant, and  is  as  follows : — 

And  the  said  defendant,  by his  attorney,  says,  that  the  said  sup- 
posed writing  obligatory  [or  "  indenture^'"  or  "  artidea  of  CLgreemmty' 
(Recording  to  the  9ubtfeet  of  the  action]  ia  not  his  deed.  And  of  this  he 
pats  himself  upon  tiie  country. 

Another  of  them  is  the  plea  of  never  indd>ted.{v)  It 
<^<^Qr8  in  actions  of  debt  on  simple  contract,  and  its  form  is 
•8  follows  :^ 

And  the  said  defendant,  by  — -^  his  attorney,  says,  that  he  never 
^  indebted  in  manner  and  form  as  in  the  declaration  alleged.  And  of 
^^  He  puts  himself  upon  the  country, ' 

-Another  of  these  traverses  is  called  the  plea 
^^    "^vion  detinet.    It  occurs  in  detinue,  and   is  as   [  *167  ] 

follows  :— 

-^tid.  the  said  defendant,  by his  attorney,  says,  that  he  does  not 

^^^^^  the  siud  goods  and  chattels  [or,  ''  deede  and  wriiinga"  according 
'^  subject  of  the  actionj']  in  the  said  declaration  specified,  or  any  part 
^***^'"'  in  manner  and  form  as  the  said  plaintiff  hath  above  complained. 


'^^  Of  this  the  said  defendant  puts  himself  upon  the  country. 

*^xiother  of  them  is  called  the  plea  of  not  guilty.  It  oc- 
^^^3  in  trespass  and  trespass  on  the  case,  ex  delicto,  and  is 
•^  follows:— 

T^^d  the  said  defendant,  by  his  attorney,  says,  that  he  is  not 

^^^^^  of  the  said  trespasses  [or,  in  trespaaa  on  the  coat,  ^*  the  premiaeaf"] 

^'•i  See  Rast.  517  ;  Winch.Ent.  703. 
^^^>  This  form  of  Flea  is  given  by  the  late  Boles  of  Court,— Hil.  T.  4  WiU. 
*  •  ia  lieu  of  the  ancient  form  of  nil  debet. 
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above  laid  to  his  charge,  or  any  part  thereof,  in  manner  and  form  as  the 
said  plaintiff  h^th  above  complained.  And  of  this  the  said  defendant 
puts  himself  upon  the  country. 

Another  of  these  is  called  the  plea  of  non  oMumpsit  It- 
occurs  in  the  action  of  (usumpsit,  and  is  as  follows : — 

And  the  sud  defendant,  by his  attorney,  says,  that  he  did  not 

undertake  or  promise  in  manner  and  form  as  the  said  plaintiff  bath 
above  complained.  And  of  this  the  said  defendant  puts  himself  upon 
the  country.  * 

There  belongs  also  to  the  same  class,  the  plea  of  non 
eepit.  It  occurs  in  the  action  of  replevin,  and  is  as  fol- 
lows : — 

And  the  said  defendant,  by his  attorney,  says,  that  he  did  not 

take  the  said  catUe  [or^  "  goods  and  ehattels,"  according  to 

[  *168  ]  ^  sutjeei  of  the  action^']  in  the  said  declaration  'mentioned, 
or  any  of  them,  in  manner  and  form  as  the  sud  plaintiff  hath 

above  complained.    And  of  this  the  said  defendant  puts  himiielf  upon 

the  country. 

According  to  the  principle  of  these  pleas  it  will  be  ob- 
served, that  (like  all  other  traverses)  they  purport  to  be  a 
mere  denial  of  something  adversely  alleged.  But  an  allowed 
relaxation  in  the  modern  practice  had  given  to  some  of 
them  an  application  more  extensive  than  belongs  to  them 
in  principle;  and  the  defendant  had,  under  such  issues,  been 
permitted  to  give  in  evidence  any  matter  of  defence  what- 
ever (subject  to  some  few  exceptions)  which  tended  to  deny 
his  liability  to  the  action. 

This  abuse,  however,  has  been  corrected,  and  these  pleas 
have  been  restrained  to  their  proper  and  ancient  province 
by  recent  rules  of  court  \{w)  and  by  the  present  state  of  the 
practice  (as  so  reformed)  the  scope  and  effect  of  the  pleas 
in  question  may  be  thus  stated. 

(w)  See  these  Boles  fit  large,  and  the  reasoui  on  which  they  are  fonndedy 
Appendix,  Notb  (44) .  [  1 6] 
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The  plea  of  ne  disturba  pas  simply  denies  that  the  de- 
fendant  obstructed  the  presentation,  and  is  adapted  to  n,o 
other  ground  of  defence.(a;) 

*The  plea  of  nan  est  factum  denies  that  the  deed 
mentioned  in  the  declaration  is  the  deed  of  the  [  ^^159  ] 
defendant.    Under  this,  the  defendant  may  con- 
tend at  the  trial  that  the  deed  was  never  executed  in  point 
of  fact    But  he  cannot  under  this  plea  deny  its  validity  in 
point  of  law.(*x) 

The  plea  of  never  indebted  is  adapted  to  the  case  where 
the  defendant  means  to  deny  the  matters  of  fact  from  which 
the  debt  alleged  may  be  implied  by  law.  Thus  in  the 
example,  sup.  p.  86,  the  defendant  may  under  this  plea  deny 
that  the  goods  were  sold  and  delivered  to  him  in  point  of 
fact ;  but  he  cannot  insist  that  the  contract  of  sale  was  void 
in  law. 

The  plea  of  non  detinet  alleges  that  the  defendant  '^  does 
not  detain  the  said  goods  in  the  said  declaration  specified," 
&c.  It  operates  accordingly  as  a  denial  of  the  detention  of 
the  goods  in  question  by  the  defendant.  But,  under  this 
form  of  plea,  the  defendant  cannot  deny  that  the  goods  were 
the  plaintiff's  property. 

The  plea  of  not  guilty  in  trespass  evidently  amounts  to  a 
denial  of  the  trespasses  alleged,  and  no  more.  Therefore, 
if  in  trespass  for  assault  and  battery,  the  case  be,  that  the 
defendant  has  not  assaulted  or  beat  the  plaintiff,  it  will  be 

(x)  It  is  consequently  never  pleaded,  unless  in  cases  where  there  has  been 
actnaU;-  no  refusal  to  institute  an^  induct  the  plaintiff's  clerk.  It  amounts 
to  a  confession  of  the  right  of  patronage ;  and  therefore,  upon  such  plea,  the 
plaintiff  may  immediately  pray  judgment  and  a  writ  to  the  ordinary.  0  , 
if  he  pleases,  he  may  proceed  in  the  action,  to  maintain  the  disturbance  and 
recover  damages.  Arch.  441 ;  Colt  r.  Bishop  of  CoTentry,  Hob.  162  ;  Bac. 
Ab.  Simony  (1). 

('2)  For  this  should  form  the  subject  of  a  special  allegation,  showing  the 
circumstance  out  of  which  the  illegality  is  supposed  to  arise.  Stephen  PI. 
(6th  ed.)  147.  For  the  effect  of  this  plea,  see  Williams  v.  Bryant,  5  M.  & 
W.  447;  Warre  r.  Calrert,  7  A.  &  E.  143;  Scott  v.  Smith,  12  M.  &  W. 
688;  North  v.  Wakefield,  13  Q.  B.  536. 
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proper  that  he  should  plead  the  general  issae, 
[  •160  ]  but,  if  his  *case  be  of  any  other  description,  the 

plea  will  be  inapplicable.  So,  in  trespass  quart 
clausum  /regit,  or  de  bonis  asportcUis^  if  the  defendant  did 
not,  in  fact,  break  and  enter  the  close  in  question,  or  take 
the  goods,  the  general  issue,  '•  not  guilty,"  will  be  proper. 
But,  under  this  form  of  plea,  the  defendant  cannot  in  tres- . 
pass  quare  clausum  /regit  deny  the  plaintiff's  possession  or 
right  of  possession  of  the  close;  nor  in  trespass  de  bonis 
asportatis,  the  plaintiff's  property  in  the  goods.[19] 

The  plea  of  not  guilty  in  trespass  on  the  case  operates  as 
a  denial  of  the  breach  of  duty  or  wrongful  act  alleged  to 
have  been  committed  by  the  defendant.  Thus,  if  the  de- 
claration be  as  in  the  example  p.  41,  the  defendant  may, 
under  the  plea  of  not  guilty,  deny  the  publication  of  the 

[19]  In  1  Chitty's  Pleadings,  541-446,  7th  Amer.  and  6th  Lond.  edition, 
the  learned  author  oonsiders  at  length  the  cases  in  which  it  is  necessary  to 
plead  specially  in  actions  of  trespass,  and  what  defences  coald  not  be  intro- 
daced  under  the  general  issue  of  not  guilty.    Matter  of  excuse  or  justification 
at  common  law  must  be  pleaded,  and  cannot  be  given  in  evidence  under  the 
general  issue.     lOWendeU,  112.     11  Johns.  132.    The  reason  of  the  rule 
is  to  prevent  surprise.     7  CoweUi   35.    And  at  p.  546,  etseq.,  the  same 
author  particularizes  and  treats  of,  generally,  the  instances  in  which  it  is 
advisable  to  plead  specially  or  only  the  general  issue,  a  subject  which  does 
not  seem  to  fall  within  the  scope  of  the  author  of  the  present  treatise,  which 
is  confined  to  a  view  of  the  principles  of  pleading.    But  even  if  applicable 
here,  the  matter  of  the  former  author  on  this  topic  would  be  too  long  for 
insertion.     The  editor  will  therefore  content  himself  with  referring  the 
student  to  those  pages  of  Chitty,  where  he  will  find,  in  addition  to  the 
instances  in  which  it  is  necessary  to  frame  special  pleas,  those  wherein  it  is 
advisable  not  to  plead  specially ;  those  wherein  there  is  an  option^  and  how 
that  option  is  to  be  made;  when  advisable  to  plead  only  a  justification, 
instead  of  not  guilty ;  when,  to  plead  in  the  first  instance  every  matter  of 
defence  of  which  the  defendant  would  not  be  at  liberty  to  avail  himself  under 
the  general  issue,  in  order  to  save  the  necessity  of  adding  or  altering  pleas ; 
the  cases  in  which  it  is  advisable  to  plead  in  one  plea  all  the  grounds  of 
defence,  and  in  which  it  may  suffice  to  prove  part  of  the  allegations  in  the 
plea ;  and  finally,  when  advisable  not  to  plead  either  the  general  issue  or  a 
special  plea  to  the  whole  declaration,  but  to  suffer  judgment  by  default 
to  certain  parts  of  the  declaration,  which  the  plaintiff  can  indispntably 
establish. 
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libel,  and  that  it  was  published  with  such  meaning  as  al- 
leged«  But  not  guilty  will  apply  to  no  other  defences  than 
a  denial  of  the  wrongful  act.  And  therefore,  in  the  same 
example,  the  defendant  cannot  under  this  plea  deny  that  the 
action  mentioned  in  the  declaration  had  been  tried,  or  that 
the  plaintiff  had  been  examined  as  a  witness ;  but  if  he  means 
to  deny  these  matters  must  do  so  in  terms. 

The  plea  of  non  assumpsit  operates  as  a  denial  in  fact  of 
the  express  contract  or  promise  alleged  *in  the 
declaration,  or  of  the  matters  of  fact  from  which  [  *161  ] 
the  contract  or  promise  alleged  may  be  implied 
by  law.  Thus,  if  the  declaration  be  as  in  the  example 
supra,  p.  40,  the  defendant  may,  under  the  plea  of  non 
assumpsit,  deny  that  the  goods  were  sold  and  delivered  to 
him  in  point  of  fact.  But  he  cannot  deny  the  validity  of 
the  contract  of  sale.  And  it  is  to  be  observed,  that  if  jhe 
declaration  be  upon  a  hill  of  exchange  or  promissory  note,  the 
rule  of  court  above  referred  to  prohibits  the  use  in  any  case 
of  this  form  of  plea,  and  requires  that  the  defendant  should 
deny  specially  such  part  of  the  declaration  as  be  means  to 
traverse.  Therefore  he  should  deny  the  drawing,  indorsing, 
or  accepting  the  bill,  &c.  (according  to  the  nature  of  the 
case,)  in  terms. 

Lastly,  the  plea  of  non  cepit  applies  to  the  case  where 
the  defendant  has  not,  in  fact,  taken  the  cattle  or  goods, 
or  where  he  did  not  take  them,  or  have  them,  in  the  place 
mentioned  in  the  declaration .(y)(9)  For  it  will  be  ob- 
served, that  the  declaration  alleges  that  the  defendant 
''took  certain  cattle  or  goods  of  the  plaintiff,  in  a  certain 
place  called,"  &c.,(2;)  and  the  plea  states,  that  he  did  not 
take  the  said  cattle  or  goods  "in  manner  and  form  as 
alleged;''  which  involves  a  denial  both  of  the 
taking  and  of  the  place  in  which  the  taking  [  *162  ] 
was  alleged  to  have  been — the  *phce  being  a 

(l)  1  Cbittj,  490 ;  2  Chitty,  508,  1st  ed.  («)  Sapra,  p.  43. 

(9)  See  Second  Appendix,  note  (2),  adfinem. 
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material  point  in  this  action.    Bat  this  plea  applies  to  no 
other  defence.  [20] 

[SO]  It  will  be  observed  that  the  account  here  ooncladed  hj  the  author, 
of  the  application  and  scope  of  the  general  ittue$f  is  snch  as  has  resulted 
from  the  recent  changes  in  pleading  made  "by  the  conrts  at  Westminster; 
changes  whose  effect  is  materially  to  limit,  there,  the  use  of  the  general 
issues,  and  largely  to  introduce  the  necessity  of  special  pleas.  As  these 
changes  have  not  been  adopted  in  this  country,  it  follows  that  the  account 
of  this  subject  given  by  the  author  in  former  editions,  which  were  published 
before  these  alterations  were  made,  is  more  applicable  and  useful  here ;  the 
editor  will,  therefore,  offer  no  apology  for  inserting  that  part  of  &e  second 
edition  which  treats  of  the  general  issues. 

*'  In  most  of  the  usual  actions,  there  is  an  appropriate  plea,  fixed  by  an 
ancient  usage,  as  the  proper  method  of  traversing  the  declaration,  in 
cases  where  the  defendant  means  to  deny  the  whole,  or  the  principal  part 
of  its  allegations.  (Beg.  Flac.  57.  Doct.  and  Stud.  272.)  This  form  of 
plea,  or  traverse,  is  called  ths  obkbsal  ibsu^,  in  that  action  ;  and  it  appears 
to  be  so  called  because  the  issue  that  it  tenders,  involving  the  whole  de- 
claration, or  the  principal  part  of  it,  is  of  a  more  general  and  comprehensive 
kind  than  that  usually  tendered  by  a  common  traverse.  From  the  examples 
of  it  that  will  be  presently  given,  it  will  be  found,  that  not  only  in  extent  of 
comprehensiveness,  but  in  point  of  form  also,  it  difiers  somewhat  from  a 
common  traverse ;  for  though,  like  that,  it  tenders  t««ti€,  yet  in  several  in- 
stances, it  does  not  contradict  in  terms  of  the  allegation  traversed,  but  in  a 
more  general  form  of  expression."  (See  the  general  issues  of  non  estfactttm, 
and  not  guilty ,  supra,  156,  157.) 

As  the  formula  of  each  general  issue  is  given  in  this  work,  supra,  156-157, 
(and  those  formulsa  have  been  but  little  changed  by  the  recent  rules  of  tbo 
English  Courts)  it  is  needless  to  introduce  them  here.  We  will,  therefore, 
proceed  with  the  author's  commentary  upon  their  nature,  and  effect,  and 
the  latitude  of  evidence  allowed  under  them,  before  any  rules  of  court  were 
made  to  restrict  them. 

**  A  very  important  effect  attends  the  adoption  of  the  general  issue,  viz. 
that  by  tendering  the  issue  on  the  declaration,  and  thus  closing  the  process 
of  the  pleading,  at  so  early  a  stage,  it  throws  out  of  use,  wherever  it  occnrn, 
a  great  many  rules  of  pleading,  applying  exclusively  to  the  remoter  allega- 
tions. For  it  is  evident  that,  when  the  issue  is  thus  tendered  in  the  plea,  the 
whole  doctrine  relating  to  pleadings  in  confession  and  avoidance,  replications, 
rejoinders,  Ac.,  is  superseded.  At  the  same  time,  the  general  issue  is  of 
very  frequent  occurrence  in  pleading ;  and  it  has,  therefore,^  on  the  whole,  the 
effect  of  narrowing,  very  considerably,  the  application  of  the  greater  and 
more  subtle  part  of  the  science. 

'*  The  important  character  of  Ais  plea,  makes  it  material  to  explain  dis- 
tinctly in  what  cases  it  may  and  ought  to  be  used ;  and  this  is  the  more 
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On  the  subject  of  this  class  of  pleas,  it  remains  only  to 
remark,  that  other  pleas  are  ordinarily  distinguished  from 

neeeasftry,  because  an  allowed  relaxation  in  the  modem  practice  has,  in  some 
actions,  g^ven  it  an  application  more  eztensiTe  than  belongs  to  it  in  principle. 
Tb  obtain  a  dear  view  of  this  sabject,  we  mnst  examine  the  langaage  of  the 
<lifl«rent  general  issnea,  in  reference  to  the  declarationB  which  they  respectivelj 
trsTerae. 

"First,  with  reapect  to  the  general  isene  in  Formedony  we  find  that  this  plea 
Bimplj  denies  the  gift  in  tail  to  have  been  made  in  manner  and  form  as  alleged. 
It  will,  therefore,  be  the  proper  plea,  if  the  tenant  means  to  dispute  the  fact 
of  the  gift;  bat  it  will  apply  to  no  other  case.  (See  Dowland  v,  Slade,  5 
East,  289.) 

"In  Qsars  impedity  the  general  issne  simply  denies  that  the  defendant 
obstnieted  the  presentation ;  and  is  adapted  to  no  other  ground  of  defence. 
In  Debt  <m  tpeeialty^  and   in    Covenant,  the  general  issne  nan  «sf  facttan, 
denies  that  the  deed  mentioned  in   the   declaration,   is  the  deed  of  the 
defendant      Under  this,  the  defendant  at  the  trial  may  contend,   either 
that  he  nerer  executed  such  deed  as  alleged,  or  that  it  is  absolutely  void 
in  law, — ^for  example,  on  the  ground  that  the  alleged  obligor  or  covenantor 
vas  at  the  time  of  execution  a  married  woman  or  a  lunatic ;  (Com.  Dig. 
Pleader,)  (S  W.  18).    Yates  v.  Boen,  2  Str.  7104.    Collins  o.  Blantem,  S 
Wils.  347 ;  or  that  since  its  execution,  and  before  the  commencement  of 
tbe  suit,  it  has  been  erased  or  altered  by  the  obligee  or  covenantee  himself, 
or  (if  in  a  material  point)  by  a  stranger.     (Figot's  case,  11  Bep.  26  b.) 
Bnt  if  the  defendant's  case  consist  of  anything  but  a  denial  of  the  execu- 
tion of  such  deed  as  alleged,  or  some  fact  showing  its  absolute  invalidity, 
the  plea  of  non  est  factum  will  be  improper.     And  it  is  to  be  observed, 
that  in  point  of  pleading,  a  deed  is  on  some  grounds  absolutely  ffoid  in 
Itv,  on  others  voidable  only.     Thus,  though  it  is  void  for  the  lunacy  of  the 
pafly  who  executes,   his  infancy  makes  it  only  voidable.      (Whclpdale's 
Case,  2  Rep.  119  a.,  2  Inst.  483.    Darby  v.  Boucher,  1  Salk.  279.    Zouch 
r.  Parsons,   8   Burr.    1805.     Gibbs  v,   Merril,   3  Taunt.   307.     Baylis  v. 
Dtnely,  8  M.  &  S.  477.    Keane  v.  Boycott,  2  Hen.  Bl.  515.)     And  its  exe- 
cation  nnder  dnrees  is  also  an  objection  of  the  latter  kind.     (2  Inst.  482, 
Com.  Pig.  Pleader)  (2  W.  19.)    Now  the  rule  is,  that  while  matters  which 
make  a  deed   absolutely  void,  may  be  given  in  evidence  under  non  eiet 
faetmn,  those   which  make  it  voidable  only,   must  be  specially  pleaded. 
(Com.  Dig.  Pleader)  (2  W.  18.)    And  it  seems  that,  in  general,  objections 
to  tiie  legality   of  the   consideration   on  which   a  deed  was   founded  are 
referable  to  the  latter  class;  for  it  has  been  decided,  that  where  the  con- 
dition of  a  bond  is  in  restraint  of  matrimony,  that  ground  of  defence  is 
not  evidence  nnder  non  est  factum;  (Colton  v.  Goodridge,  2  Black,  1108;) 
iod  that  where  a  bond  is  given  to  compound  a  felony,  that  is  matter  which 
nut  be  specially  pleaded.     (Harmer  v,  Bowe,  2  Chit.  Rep.  334.    2  Stark. 

11 
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them  by  the  appellation  of  special  pleas;  and  when  resort 
18  had  to  the  latter  kind,  the  party  is  said  to  plead  specially 


86,  S.  C.  And  866  Collins  v.  Blant6ni,  2  Wi\B,  847.)  And  it  is  a  general 
rale  that  my  illegality  arising  from  the  prohibition  of  an  ad  of  PariwneHtt 
as  in  the  case  of  nsnry,  or  gaming,  is  matter  for  special  plea,  and  is  not  eri- 
dence  under  non  est  factum;  a  rule  apparently  founded  on  the  same  principle 
— ^for  its  reason  seems  to  be  that  the  statnte  is  always  so  constmed  as  to  make 
the  instrument  nol  absolutely  Toid,  but  roidable  by  special  plea.  (See  Whelp- 
dale's  Case,  5  Bep.  119  a.) 

<*If  .the  general  issue  in  DeU  <m  iimple  eontrad^  be  now  examined,  its 
effisct  and  application  will  be  found  to  be  much  more  extensire.    The  dedaca- 
tion  alleges  that  the  defendant  was  indebted  to  the  plaintiff,  on  some  considera- 
tioUf  e.  g.,  for  goods  sold  and  delirered.    The  general  issue  alleges  'that  he 
does  not  owe  the  sum  of  money,'  &c.    Were  the  allegation  merely  tiiat 
*  the  goods  were  not  sold  and  deliTcred,'  it  would  of  course  be  applicable  to  no 
case  but  that  where  the  defendant  means  to  deny  the  sale  and  delirery  ;  bat, 
as  the  allegation  is  that  he  does  not  owe,  it  is  erident  that  Ae  plea  is  adapted 
to  any  kind  of  defence  that  tends  to  deny  an  exUting  dAt; — and  therefore,  not 
only  to  a  defence  consisting  in  a  denial  of  the  sale  and  delivery,  but  to  those 
of  release^  tatisfaction^  arbitrament ^  (Anon.  5  Mod.  18.    Paramore  v.  John- 
son, 1  Ld.  Ray.  566.     IS  Mod.  876,  S.  C.)  and  a  multitude  of  others,  ft> 
which  a  general  issue  of  a  narrower  kind,  for  example,  that  of  non  edfadtum^ 
would,  in  its  appropriate  actions,  be  inapplicable.    In  short,  there  is  hardly 
any  matter  of  defence  to  an  action  of  debt,  to  which  the  plea  of  nU  diUt 
may  not  be  applied  $  because  almost  all  defences  resoWe  themselves  into  a 
denial  of  tko  dobt, 

**  In  Detinue^  the  declaration  states  that  the  defendant  detains  certain  goods 
of  the  plaintiff;  the  general  issue  alleges  that  he  'does  not  detain  the  said 
goods  in  the  said  declaration  specified, '  &c.  This  will  apply  either  to  a  case 
where  the  defendant  means  to  deny  that  he  detains  the  goods  mentioned, 
or  to  a  case  where  he  means  to  deny  that  the  goods  so  detained  are  the 
property  of  the  plaintiff;  for,  if  they  are  not  the  plaintiff's  property,  then  it 
is  true  that  the  defendant  does  not  detain  the  goods  specified  in  tiie  decla- 
ration ;  the  only  goods  there  specified,  being  described  as  the  goods  of  the 
plaintiff, 

"  In  TreepaBSf  the  general  issue,  not  guilty ,  evidently  amounts  to  a  de- 
nial of  the  trespasses  alleged,  and  no  more.  Therefore,  if  in  trespass  fbr 
an  assault  and  battery,  the  case  be,  that  the  defendant  has  not  assaulted 
or  beat  the  plaintiff,  it  will  be  proper  that  he  should  plead  the  general 
issue ;  bnt,  if  his  case  be  of  any  other  description,  the  plea  will  be  inap- 
plicable. So,  in  trespass  quare  clausum  fregit,  or  for  taking  the  plain- 
tiff's goods,  if  the  defendant  did  not,  in  fact,  break  and  enter  the  dose 
in  question,  or  take  the  goods,  the  general  issue  **not  guilty,"  will  be  pn^ier. 
It  will  also  be  applicable,  if  he  did  break  and  enter  the  close,  but  it  was 
not  tff  the  poesenion  of  the  plaintiff —  or,  not  lawfully  in  hie  poeeeeeion^  ae 
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m  opposition  to  pleading  the  general  is8ue»{a)  So  the  is8ue$ 
produced  upon  special  pleas,  as  being  usually  more  specific 

(a)  ThflM  tenns,  it  may  be  remarked,  have  giren  rise  to  the  popular  deDO> 
Bunation  of  the  whole  science  to  which  this  work  refates  ;  which,  thoogh  pro- 
perij  detcribed  as  that  of  pleading^  is  generally  known  by  the  name  of  special 

n^auui  ti$  beiUr  tide  of  the  drfendami,  (Dodd  v.  Kyffin,  7  T.  R.  254.)  So 
it  will  be  applicable,  if  he  did  take  the  goods,  bat  they  did  not  belong  to  the 
jMuiff.  For,  as  the  declaration  alleges  the  trespass  to  have  been  committed 
on  the  dose  or  goods  of  the  flamtiffy  the  plea  of  not  guUtif  involyes  a  denial 
that  the  defendant  broke  and  entered  the  close  or  took  goods  of  the  plaintiff; 
snd  is,  therefore,  a  fit  plea,  if  the  defendant  means  to  contend  that  the  plain- 
tiff had  no  possession  of  the  close,  or  property  in  the  goods,  sufficient  to  entitle 
him  to  caU  them  his  own.  Bat,  if  the  defence  be  of  any  other  kind,  the 
general  issue  wUl  not  apply. 

"  So  lar,  aU  is  consistent  with  the  form  and  principle  of  these  several 
pless ;  hot,  with  respect  to  the  two  general  issues  that  next  follow,  the  case  is 
somewhat  different 

''First,  with  respect  to  that  in  Aentmptit.    The  declaration  in  this  action 
states  thai  the  defendant,  upon  a  oertaill  consideration  therein  set  forth, 
made  a  certain  promise  to  the  plaintiff.    The  general  issue,  in  this  action, 
states  that  the  defendant  'did  not  promise  and  undertake  in  manner  and 
form/  Ac.    This,  at  first  sight,  would  appear  to  put  in  issue,  merely  the 
fscC  of  his  having  made  a  promise  such  as  alleged.    A  much  wider  effect, 
however,  belongs  in  practice  to  this  plea;  and  was  originally  allowed  (as 
it  would  appear),  in  reference  to  the  foUowing  distinction.    It  has  been 
already  stated,  in  a  former  part  of  the  work,  that  the  law  will  always 
M^jf  a  promise,  in  consideration  of  an  existing  debt  or  liability ;  and  that 
the  action  of  assumpsit  mly  be  consequently  founded  on  a  promise  either 
expreee  or  implied.     When  the  promise  relied  upon  was  of  the  latter  kind^ 
and  the  defendant  pleaded  the  general  issue,  the  plaintiff's  mode  of  main- 
taining the  affirmative  of  this  is^ue,  on  the  trial,  was,  of  course,  by  prov- 
mg  that  debt  or  liability  on  which  the  implied  promise  would  arise;  and 
in  such  case,  it  was  evidently  reasonable  diat  the  defendant  also  should, 
under  hie  plea  denying  the  promise,  be  at  liberty  to  show  any  circumsUnoe 
by  which  the  debt  or  liability  was  disproved;  such,  for  example,  as  per- 
formaaoe,  or  a  release.    Accordingly,  in  actions  on  implied  assumpsits,  this 
cffed  waa,  on  the  piindple  here  mentioned,  allowed  to  the  general  issue. 
But  it  waa  at  firat  allowed,  in  the  case  of  implied  assumpsito  only;  and 
where  an  exprees  promise  was  proved,  the  defendant,  in  conformity  with 
the  language   and  strict  principle  of  his  plea,  was  permitted,  under  the 
general  issue,  imly  to  contest  the  fact  of  the  promise ;  or,  at  most,  to  show 
that,  on  the  ground  of  some  illegality,  it  was  a  promise  void  in  law.     (Fits 
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and  particular  than  those  of  not  guilty^  &c.,  are  sometimes 
described  in  the  book  as  special  issues^  by  waj  of  distinc* 

V.  Freestone,  1  Mod.  3IQ.  Abbot  o.  Chapman,  2  Ler.  81.  Yin.  Ab.  Bti- 
dence  (Z.  a.)>  (1  Chittj,  471,  Ist  edit.)  This  practice,  however,  waa  by  re- 
laxation gradnall  J  applied  to  those  on  expresB  promises  also ;  and  at  length, 
in  all  actions  of  assumpsit,  without  distinction,  the  defendant  was,  under  the 
general  issue,  permitted  not  only  to  contend  that  no  promise  was  made,  or  to 
show  facts  impeaching  the  yalidity  of  the  promise,  but  (with  some  few  excep- 
tions) to  prove  any  matter  of  defence  whaterer,  which  tends  to  deny  his  debt 
or  liability ;  for  example,  a  rele^ise  or  performance.  And  such  is  the  present 
state  bf  the  practice. 

"This  is  a  great  deriation  from  principle;  for  it  will  be  obserred  thai 
many  of  these  matters  of  defence  are  such,  (in  the  case  of  express  promise,) 
as  ought  reg^arly  to  be  pleaded  in  eonfestn'on  and  avoidance.  Thus,  if  the 
defendant  be  charged  with  an  express  promise,  and  his  case  be,  that,  after 
making  such  promise,  it  was  released  or  per/ormedj  this  plainly  eonJeMses  and 
avoids  the  declaration.  To  allow  the  defendant,  therefore,  to  give  this  in  eyi- 
dence  under  the  general  issne,  which  is  a  plea  by  way  of  traverse^  is  to  lose 
sight  of  the  distinction  between  the  two  kinds  of  pleading.  And  even  where 
the  matters  of  defence  thus  admitted  in  evidence,  are  not  such  as  would  have 
been  pleadable  by  way  of  confession  and  avoidance,  but  are  in  the  nature  of 
a  traverse  of  the  declaration,  yet  they  are  almost  always  inconsistent  with 
the  form  and  language  of  the  general  issue  in  this  action ;  which  (as  has 
been  seen)  consists  of  a  denial  of  the  promise  only,  and  purports  to  traverse 
no  other  part  of  the  declaration.  Thus,  in  an  action  which  has  become,  of 
all  others,  the  most  frequent  and  general  in  its  application,  the  science  of 
pleading  has  been,  in  a  great  measure,  superseded,  by  an  innovation  of 
pra^ice,  which  enables  the  parties'  to  come  to  issue  upon  the  plea,  (the 
second  step  in  the  series  of  allegations,)  in  a  mat  variety  of  caset,  which 
would  formerly  have  led  to  much  remoter  or  more  specific  issues.  This 
important  inroad  on  the  ancient  dominion  of  pleading,  has  been  effected 
for  more  than  a  century  past;  and  was  probably  first  encouraged  by  the 
judges,  in  consequence  of  a  prevalent  opinion,  that  the  rule?  of  this 
science  were  somewhat  more  strict  and  subtle  than  is  consistent  with  the 
objects  of  justice ;  and  that,  as  the  general  issue  tended  to  abbreviate  its 
process,  and  proportionably  to  emancipate  the  suitors  from  its  restrictions,  it 
was  desirable  to  extend  ad  much  as  possible,  the  use  and  application  of  that 
plea. 

*<Next  in  order,  is  the  general  issue,  which  belongs  to  the  action  of 
TrewpasB  on  Hu  eate  in  general.  The  declaration,  in  this  action,  seta  forth 
ipeciflcally  the  circumstances  which  form  the  subject  of  complaint.  The 
general  issue,  not  guilty ^  is  a  mere  traverse,  or  denial  of  the  fkct  so  al- 
leged ;  and  therefore,  on  principle,  should  be  applied  only  to  eases  In 
which  the  defence  rests  on  such  denial.    But  here  a  relaxation  has  taken 
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tion  from  the  others,  which  were  called  general  issues  ;{h) 
the  latter  term  having  been  afterwards  applied,  not  only  to 
the  issues  themselves,  bat  to  the  pleas  which  tendered  and 
produced  them.(c) 

(b)  Co.  Litt.  126,  a;  Heath's  Maxims,  53;  Com.  Dig.  Pleader  (R.  2). 

(e)  It  is  to  be  oliserred  that  hr  yarions  statatable  enactments  made  for  the 
protection  of  magistrates  and  officers  of  justice,  persons  of  that  description 
(or  their  assistants),  if  sued  for  acts  done  in  the  execution  of  their  office,  are 
in  msDj  cases  empowered  to  plead  the  general  issue,  and  give  any  special 
matter  of  defence  in  evidence.  (See  particularly  21  Jac.  1,  c.  12,  s.  5.) 
These  prorisions  are  not  affected  by  the  new  Rules.  (See  3  &  4  Will.  4, 
c.  42, 8. 1.)  In  such  cases,  therefore,  this  oomprehensive  effect  still  belongs 
to  the  general  issue. 

place,  similar  to  that  which  prevails  in  assumpsit;  for,  under  the  plea 
now  in  question,  a  defendant  b  permitted,  not  only  to  contest  the  truth  of 
the  declaration,  but  (with  certain  exceptions)  to  prove  any  matter  of  de- 
fence that  tends  to  show  that  the  plaintiff  has  no  right  of  action,  though 
inch  matters  be  in  confession  and  avoidance  of  the  declaration ;  as,  for 
example,  a  release  given,  or  satisfaction  made.  This  latitude  was  no  doubt 
originally  allowed,  in  the  same  view  that  prompted  the  encouragement 
of  the  general  issue  in  asstmpnt.  It  is  not,  however,  easy  to  conceive, 
by  what  artifice  of  reasoning,  the  relaxation  was,  in  this  case,  held  to  be 
iec(mcilable  with  the  principles  of  pleading,  to  which  it  stands  in  apparent 
virianee :  and  perhaps  the  truth  is,  that  the  practice  in  question  was  first 
applied  to  the  general  issue  in  trespass  on  the  case  in  general^  without  regard 
to  any  principle,  beyond  that  of  a  forced  analogy  to  the  similar  practice  in 
trespass  on  the  case  in  cusumptit,  (See,  however,  Lord  Mansfield's  explana 
tion  of  the  reason  for  allowing  this  practice  in  trespass  on  the  case.  Bird  » 
Bandall,  3  Burr.  1353.     1  Chitty,  486,  1st  edit.) 

"  Thus,  in  assumpsit  and  trespass  on  the  case  in  general,  the  defendant 
is  allowed,  under  the  general  issue,  to  give  in  evidence  matters  which  do 
not  fall  within  the  strict  principle  of  that  plea,  and,  among  these,  matters  in 
confession  and  avoidance.  It  is  to  be  observed,  however,  with  respect  to 
matters  of  this  latter  description,  that,  though  allowed,  he  is  in  no  case 
obliged  to  take  that  course,  but  may  still  bring  forward,  by  way  of  special 
plea  in  confession  and  avoidance,  all  such  allegations  as  properly  fall 
within  the  principle  of  such  pleadings,  that  is,  all  which  confess  what  is 
adversely  alleged,  but  repel  or  obviate  its  legal  effect.  Thus  the  defend- 
sot  may  in  assumpsit  and  other  actions  of  trespass  on  the  case,  plead  a 
release,  though  it  is  also  competent  to  him  to  rely  upon  it  in  evidence 
mder  the  general  issue.  As  this  course  is  allowable,  so  there  are  reasons 
of  eonvenience  which  sometimes    dictate  its  adoption :    but  the   general 
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There  ia  another  apecies  of  trsTcrse,  which  'varieB  from 
tbo  common  form,  and  which  though  confined  to 
[  *16S  ]  particular  actions,  and  to  a  particular  stage  of 
pleading,  is  of  frequent  ocourreQce.  It  is  the 
traverse  de  injurid  ma  propria  ahtqite  tali  eau»&;  of  (aa  it  is 
more  compendiously  called)  the  traverse  de  injurid.  It 
always  tenders  isiite;  but,  on  the  other  hand,  differs  (like 
many  of  the.  geueral  issues)  from  the  common  form  of  a 
traverse,  by  denying  in  general  and  summary  terms,  and 
not  in  the  words  of  the  allegation  traversed.  The  following 
is  an  example : — 

PLEA. 
0/mn  attauU  dtmttne. 
In  TretpaM  for  usault  uid  batterj. 
And  for  a  fDrther  plea  in  this  behalf,  the  defendaot  sajB,  that  the  laid 
pliuntiff,  juBt  before  the  said  time,  when,  ke.,  to  wit.  on  the  daj  and 
jear  afocesud,  with  force  and  arms,  made  an  asBault  npon  him,  the  said 
defendant,  and  would  then  and  there  hsTB  beaten  and  ill-treated  him,  the 
■wd  defendant,  if  he  had  not  immediate!;  defended  himself  against  the 
Bud  plaintiff,  wherefore  the  aaid  defendant  did  then  and  there  defend 
himself  agtuDst  the  said  plaintiff,  as  he  lawfiillj  might,  for  the  eauH 
aforesaid ;  and  in  so  doing  did  neceasart! j  and  nnaToidabl j  a  little  beat, 
wonnd,  and  ill  treat  the  said  plaintiff;  doing  no  nnneoeMar;  damage  to 
the  said  pluntiff  on  the  ocoaaion  aforesaid.  And  so  the  said  defendant 
saith,  that  if  aoj  hurt  or  damage  then  and  there  happened  to  the  said 
pluntiff,  the  same  was  occasioned  bj  the  said  assault  so  made  bj  the 
said  phuntiff  on  him  the  sud  defendant,  and  in  the  necessarj  defence  of 
himself  the  said  defendant  agtunst  the  sud  plaintiff;  which  are  the  sup- 

posed  treBpasBea  in  the  introductory  part  of  this  plea  *pieo- 
r  *164  1  tioned,  and  whereof  the  said  pluntiff  hath  above  complained. 

And  this  the  said  defendant  is  readj  to  verify. 

REPLICATION. 

And  as  to  the  said  plea  by  the  said  defendant  last  above  pleaded  in 

bar  to  the  s<ud  several  trespasses  in  the  iotroduotorj  part  of  that  plea 

isine,  where  capable  of  being  applied,  ii  mneh  the  more  niual  fom  of  plea, 
and  thai  which,  from  iti  generality,  is  oommoDi;  the  most  advantageoni  to 
the  defendant." 
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mentioned,  the  eaid  plaintiff  eays,  that  the  said  defendant  at  the  said 
time  when,  ^.,  of  hU  own  wrong,  and  without  the  catue  in  his  said 
kut-mentioned  plea  aUeged,  committed  the  said  several  trespasses  in  the 
introdactorj  part  of  that  plea  mentioned,  in  manner  and  form  as  the 
sud  plaintiff  hath  above  complained ;  and  this  he  prays  maj  be  inquired 
of  by  the  Goantry.(d) 

This  species  of  traverse  occurs  in  the  replication  in 
actions  of  Trespass  and  Trespass  on  the  case;{e)  bat  is  not 
used  in  any  other  stage  of  the  pleading.  In  these  actions, 
it  is  the  proper  form  when  the  plea  consists  merely  of 
matter  of  excuse.  But  when  it  consists  of,  or  comprises 
matter  of  title  or  interest  in  the  land,  &c.,  or  the  command' 
ment  of  another — or  authority  derived  from  the  opposite 
party — or  matter  of  record — in  any  of  these  cases,  the 
replication  de  injurifi  is  generally  improper ;(/)  and  the 
traverse  of  any  of  these  'matters  should  be  in  the 
common  form  ;  that  is,  in  the  words  of  the  allega-  [  *165  ] 
tioD  traversed.(^) 

There  is  still  another  species  of  traverse,  which  differs 
from  the  common  form,  and  which  will  require  distinct 
notice.  It  is  known  by  the  denomination  of  a  special  tra- 
verse,{h)  Though  formerly  in  very  frequent  occurrence, 
this  species  has  now  &llen,  in  great  measure,  into  disuse ; 
but  the  subtlety  of  its  texture,  its  tendency  to  illustrate 
the  general  spirit  and  character  of  pleading,  and  the  total 
dearth  of  explanation  in  all  the  reports  and  treatises  with 

(d)  S  Chitty,  523,  642,  Ist  edit 

(e)  It  has  heeH  supposed  not  to  be  applicable  in  replevin.  See  Finch  Law, 
398  ;  Jones  v.  Kitchen,  I  Bos.  &  Pull.  76.  Bnt  it  has  lately  been  decided  t6 
be  so.     Selby  v.  Bardons,  3  Bam.  ft  Aid.  2  ;  9  Bing.  756,  S.  C. 

(/)  Crogate's  Case,  8  Rep.  67,  a. ;  I>oct.  PI.  113,  115.  See  the  law  on 
this  subject  more  fvlly  explained  and  the  exceptions  noticed,  in  the  notes  to 
Crogste'a  Case,  I  Smith's  Leading  Cases  (6th  Am.  ed.)  232  ;  I  Chitty,  578, 
Ist  edit. ;  1  Arch.  238 ;  2  Saund.  295,  n.  (1)  ;  1  Sannd.  244,  c.  n.  (7).  And 
see  the  nature  of  this  replication  fully  considered  in  the  late  case,  Selby  v. 
Bardons,  3  Bam.  k  Aid.  2 ;  9  Bing.  756,  8.  C.  in  error. 

(^>  Aa  to  the  trarerse  de  injuria  abeque  residua  causa,  Tide  poet,  Section 
m.  Bale  I.  5. 

(A)  It  is  called  %  formal  traverse;  or  a  traverse  with  an  absque  hoc. 


I 
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respect  to  its  principle,  seem  to  justify  the  consideration  of 
it  at  greater  length,  and  in  a  more  elaborate  manner,  than 
its  actual  importance  in  practice  demands.  Of  the  special 
traverse  the  following  is  an  example : — 

Example  1. 

DECLARATION. 

In  Covenant  for  Nonpayment  of  Rent;  by  the  Heir  of  a  Lessor  Offoimt 

a  Lessee, 

A.  B.  (the  plaintiff  in  this  suit,  son  and  heir  of  £.  B.,  his 
r  *166  1  l&te  father,  deceased),  by  his  attorney,  complains  of  *C.  D. 
(the  defendant  in  this  suit),  who  has  been  summoned  to  an- 
swer the  said  plaintiff  in  an  action  of  covenant.  For  that  whereas  the 
s^d  E.  B.  at  the  time  of  making  the  indenture  hereinafter  mentidned, 
was  seised  in  his  demesne  as  of  fee  of  and  in  the  premises  hereafter  men- 
tioned to  be  demised  to  the  said  defendant.    And  being  so  seised,  he, 

the  said  E.  B.  in  his  lifetime,  to  wit,  on  the day  of  — ,  in  the 

year  of  our  Lord ,  by  a  certain  indenture  then  and  there  made  be- 
tween the  said  £.  B.  of  the  one  part,  and  the  said  defendant  of  the  other 
part,  (one  part  of  which  said  indenture,  sealed  with  the  seal  of  the  said 
defendant,  the  said  plaintiff  now  brings  here  into  court,  the  date  where- 
of is  the  day  and  year  aforesaid),  for  the  consideration  therein  mentioned, 
did  demise,  lease,  set,  and  to  farm  let,  unto  the  said  defendant,  his  execu- 
tors, administrators  and  assigns,  a  certain  messuage,  or  dwelling-hoase, 

with  the  appurtenances,  situate  at ,  to  have  and  to  hold  the  same 

unto  the  said  defendant,  his  executors,  administrators  and  assigns,  from 

the  •*—  day  of  —  then  last  past,  to  the  fall  end  and  term  of 

years  thence  next  ensuing  and  fully  to  be  complete  and  ended,  yielding 
and  paying  therefor  yearly,  and  every  year,  to  the  said  E.  B.,  his  heirs 
or  assigns,  the  dear  yearly  rent  or  sum  of pounds,  payable  quar- 
terly, at  the  four  most  usual  feasts,  or  days  of  payment  of  rent,  in  the 
year,  that  is  to  say,  on  the  25th  day  of  March,  the  24th  day  of  June, 
the  29th  day  of  September,  and  the  25th  day  of  December,  in  each  and 
every  year,  in  equal  portions.  And  the  said  defendant  did  thereby  for 
himself,  his  executors,  administrators  and  assigns,  covenant,  promise, 
and  agree,  to  and  with  the  said  E.  B.,  his  heirs  and  assigns,  that  he  the 
said  defendant,  his  executors,  administrators  or  assigns,  should  and 
would  well  and  truly  pay,  or  cause  to  be  paid,  to  the  said  £.  B.,  his 
heirs  or  assigns,  the  said  yearly  rent  or  sum  of pounds,  at  the  sev- 
eral days  and  times  aforesaid;  as  by  the  said  indenture, 
[  *167  ]  reference  being  thereunto  had,  will  more  *fully  appear.  By 
virtue  of  which  said  demise,  the  said  defendant  aherwards, 
to  wit,  on  the  — —  day  of ,  in  the  year ,  entered  into  the 
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fee.  The  defendant's  course  was,  therefore,  to  traverse 
the  decIaratioD.(y)  But  it  will  be  observed  that  he  does 
not  traverse  it  in  the  common  form.  If  the  common  tra- 
verse were  adopted  in  this  case,  the  plea  would  be — "  The 

said  C.  D.  by his  attorney,  says,  that  after  the 

making  of  the  said  indenture,  the  said  reversion  of  the  said 
demised  premises  did  not  belong  to  the  said  E.  B.  and  his 
heirs,  in  manner  and  form  as  the  said  plaintiff  hath  in  his 
said  declaration  alleged.    And  of  this  the  said  defendant 

put  himself  upon  the  country."  But  instead  of 
[*169]   this  simple  '^'denial,  the  defendant  adopts  a  special 

traverse.  The  first  sets  forth  the  new  affirmative 
matter,  that  E.  B.  was  seised  for  life,  &;c. ; — and  then  an- 
nexes to  this  the  denial  that  the  reversion  belonged  to  him 
and  his  heirs  by  that  peculiar  and  barbarous  formula,  With* 
out  ihiSj  that,  <tc.  concluding  to  the  country.  The  affirma- 
tive part  of  the  special  traverse  is  called  its  iTiducemerU  ;{lc) 
the  negative  is  called  the  aibaque  /ioc{J) — those  being  the 
Latin  words  formerly  used,  and  from  which  the  modern 
expression  without  this,  is  translated.  The  different  parts 
and  properties  here  noticed  are  all  essential  to  a  special 
traverse;  which  must  always  thus  consist  of  an  inducement, 
a  denial  and  a  conclusion  to  the  country .(m) 

By  way  of  further  illustration,  and  as  the  foundation  of 
some  subsequent  remarks  on  the  nature  and  meaning  of  a 
special  traverse,  it  will  be  necessary  here  to  add  some  other 
examples  of  this  form  of  pleading. 

[  ♦ITO  ]        •Example  2. 

if)  See  Appendix,  Notb  (45). 

Ik)  Bac.  Ab.  Pleas,  &c.  (H.  1). 

(/)  The  denial,  however,  may  be  introduced  by  other  forma  of  expression 
besides  absque  hoc.  Et  non  will  suffice.  Bennett  v.  Filkins,  1  Saund.  fll. 
Walters  o.  Hodges,  Lut.  1625. 

(m)  The  conclusion  must  now  be  to  the  country  bj  Bule,  Hil.  Term,  4 

wm.  rv. 
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PLEA. 

In  Trespass  quare  clausum  f  regit. 

And  for  a  further  plea,  as  to  the  breaking  and  entering  the  said  close, 
in  which,  &c.,  and  the  treading  down,  trampling  npon,  consuming,  and 
spoiling,  the  said  grass  and  herbage,  as  aboye  supposed  to  have  been 
done,  the  sud  defendant  says,  that  before  the  said  time  when,  &c.,  to 
wit,  on  the  ^—  day  of ,  in  the  year ,  one  J.  N.,  clerk,  preben- 
dary of  the  prebend  of  N.  in  the  cathedral  church  of  H.  was  seised  in 
his  demesne  as  of  fee,  in  right  of  the  said  prebend,  and  in  certain  tene- 
ments, whereof  the  said  close  in  which,  Ac,  then  and  from  thenceforth 
hitherto  hath  been  parcel.  And  being  so  seised,  before  the  said  time 
when,  ke.^  to  wit,  on  the  day  and  year  last  aforesaid,  by  a  certain  inden- 
ture, Maled  with  the  seal  of  the  said  I.  N.  (and  now  shown  to  the  court 
here,  the  date  whereof  is  the  day  and  year  last  aforesaid),  the  said  I.  N. 
demised  the  said  tenements,  with  the  appurtenances,  (among  other 
^^^)y  ^  ^^  ^^  defendant,  by  the  name  of  all  his  prebend  of  N. 
aforesftid,  &c.,  to  have  and  to  hold  to  the  said  defendant  and  his  assigns, 

from  the day  of then  next  to  the  end  and  term  of  fifty  years 

thence  next  following,  yielding  and  paying  therefor  yearly,  during  the 

said  term,  to  the  said  prebendary  and  his  successors,  the  sum  of 

pounds,  at  the  feasts  of  ^—  and  ^—  by  equal  portions.    By  virtue  of 

which  demise,  the  said  defendant  was  possessed  (among  other  things)  of 

^the  said  tenements,  with  the  appurtenances.    And  being  so  possessed, 

one  S.  H.,  bishop  of ,  then  being  true  and  undoubted  patron  and 

ordinary  of  the  said  prebend  of  N.,  afterwards,  to  wit,  on  the day 

of ,  iu  the  year  ,  by  his  writing,  sealed  with  his  common 

seal  (and  now  shown  to  the  court  here,  the  date  whereof  is  the  day 
and  year  aforesaid),  ratified,  approved,  and  confirmed  the  said  es- 
tate and  interest  of  the  said  defendant  in  the  ''^premises. 
And  afterwards  one  L  E.,  master  of  arts,  dean  of  the  said  [  *171  ] 
cathedral  church  and  the  dean  and  chapter  of  the  said  church 

for  the  time  being, (m)  to  wit,  on  the day  of ,  in  the  year , 

by  their  writing  sealed  with  common  seal  (and  now  shown  to  the  court 
here,  the  date  whereof  is  the  day  and  year  last  aforesaid),  ratified,  ap- 
proved, and  confirmed  the  said  estate  and  interest  of  the  said  defenduit 
in  the  premises.  And  the  said  plaintiff  claiming  the  said  tenements, 
with  the  appurtenances,  by  color  of  a  certain  charter  of  demise  to  him 
thereof  made  for  the  term  of  his  life  by  the  said  I.  N.  long  before  the 
Mid  demise  to  the  said  defendant,  in  form  aforesaid  made  (whereas 

(m)  If  the  bishop  happen  to  he  patron  as  well  as  ordinary,  the  confirma- 
tion of  the  dean  aod  chapter,  as  well  as  the  bishop,  is  necessary,  Co.  Lit. 
800  h. 
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nothing  of  the  said  tenements,  with  the  appurtenances,  ever  passed  into 
the  possession  of  the  said  plaintiff  by  that  charter),  before  the  said  time 
when,  Sk.^  entered  into  the  said  tenements,  with  the  appurtenances,  upon 
whose  possession  whereof  the  said  defendant,  at  the  same  time  when, 
&c.,  entered  into  the  said  tenements,  with  the  appurtenances,  and  broke 
and  entered  the  said  close  in  which,  &c.,  and  trod  down,  trampled  upon, 
consumed,  and  spoiled,  the  grass  and  herbage  there  growing  and  being, 
as  it  was  lawful  for  him  to  do,  for  the  cause  aforesaid ;  which  are  the 
same  trespasses  in  the  introductorjr  part  of  this  plea  mentioned,  and 
whereof  the  said  plaintiff  hath  above  complained.  And  this  the  said 
defendant  is  ready  to  verify. 

REPLICATION. 

And  the  said  plaintiff  says,  that  the  said  defendant,  on  the  said  — • 
day  of ,  in  the  year ,  brought  to  the  said  bishop  a  certain 

writing  of  demise  of  the  said  tenements  by  the  said  I.  N.  to 
[  *172  1  the  said  defendant,  and  then  and  there  desired  the  stud  bishop 

to  confirm  the  said  ^writing  sealed  with  the  seal  of  the  said 
I.  N.  \  in  which  writing  no  number  of  years  was  then  written,  which  the 
said  defendant  was  to  have  in  the  said  tenements ;  which  said  vrriting  of 
demise  the  said  bishop  then  and  there  confirmed,  and  sealed  the  said 
writing  with  his  seal.    And  before  the  said  time,  when,  &c.,  to  wit,  on 

the day  of ,  in  the  year  — •,  the«ud  bishop,  as  the  true  and 

undoubted  patron  and  ordinary  of  the  said  prebend  so  being  vacant  by 
the  death  of  the  said  I.  N.,  collated  th«  same  on  his'  clerk,  the  said 
plaintiff,  and  caused  him  to  be  justly  instituted  and  inducted,  and  put  in 
corporal  possession  of  the  said  prebend.  Whereby  the  said  plaintiff  was 
seized  of  the  said  tenements,  with  the  appurtenances,  in  his  demesne  as 

of  fee,  in  right  of  his  said  prebend,  until  the  said  defendant,  on  the 

day  of  — ^,  in  the  year ,  with  force  and  arms  broke  and  entered 

the  close  of  the  said  plaintiff  at aforesaid,  and  trod  down,  trampled 

upon,  consumed,  and  spoiled  the  grass  and  herbage  therein,  to  the  value 

of pounds,  as  he  hath  above  complained.     Withoui  this^  ihat  the 

said  bishop,  by  his  said  writing,  ratified,  approved,  and  confirmed  the 
estate  and  interest  of  the  said  defendant  in  premises,  in  the  manner  and 
form  as  the  said  defendant  hath  in  his  last  said  mentioned  plea  alleged* 
And  this  the  plaintiff  prays  may  be  inquired  of  by  the  country. 

In  both  the  preceding  examples  it  will  be  observed  that 
the  inducement  contains  new  affirmative  matter.  But  a 
special  traverse  may  also  occur  in  cases  where  the  denial 

(n)  See  the  precedent,  PI.  Gen.  609. 
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16  in  its  nature  unconnected  with  any  new  affirmative 
matter  that  can  be  stated  by  way  of  inducement;  of  this 
the  following  is  an  example : — 

*IhcampIeS.  [•173] 

PLEA. 

In  Trespass  for  Assault  and  Baltery, 

And  for  a  further  plea  in  this  behalf,  as  to  the  sfdd  assaulting  in  the 
said  declaration  mentioned,  the  swd  defendant  says  that  before  the  said 

time,  when,  &c,  to  wit,  on  the  —  day  of ,  at ,  in  the  county 

of J  before  E.  F.,  then  one  of  the  justices  of  our  lord  the  King,  as- 
signed to  keep  the  peace  in  the  said  county  of ,  came  the  said  de- 
fendant and  duly  made  oath  on  the  Holy  Gospel  that  he,  said  defendant, 
was  in  grievous  fear  that  damage  and  bodily  injury  would  be  done  to 
him  by  the  said  plaintiff,  and  then  and  there  prayed  that  the  said  E.  F. 
would  compel  the  said  plaintiff  to  find  sufficient  security  of  the  peace 
towards  the  said  defendant,  and  all  other  the  subjects  of  our  siud  lord 
the  King,  in  due  form  of  law.  By  reason  whereof  the  said  E.  F.  di- 
rected and  delivered  his  certain  warrant  under  his  seal  to  the  constables 
and  bailiffs  of  the  hundred  of  M.,  and  also  to  one  X.  and  one  Y.,  and 
thereby  ordered  them  jointly  and  severally,  that  they,  or  one  of  them, 
should  cause  the  said  plaintiff  to  come  before  him,  the  said  £.  F.,  or 
some  other  justice  of  our  lord  the  King,  assigned  to  keep  the  peace  in 
ihe  said  county,  without  delay,  in  order  to  find  sufficient  security  of  the 
peace  in  form  aforesaid.  And  that  if  the  said  plaintiff  should  refuse  so 
to  do,  then  that  they,  or  one  of  them,  should  by  virtue  of  the  said  war- 
rant, take,  or  cause  to  be  taken,  the  said  plaintiff  to  the  gaol  of  our  lord 

the  King,  of ,  in  the  county  aforesaid,  there  to  remain  until  he 

should  find  the  said  security  as  required  by  law  in  that  behalf.  By  rea- 
son whereof  the  said  X.  having  in  his  possession  the  said  warrant,  on 
the  said  day,  when,  ^.,  and  before  the  said  assault,  gave  notice  to  the 
said  plaintiff  of  the  said  warrant  and  of  the  contents  and  effect  thereof, 
and  then  and  there  required  the  said  plaintiff,  by  virtue  of 
the  said  warrant,  *to  come  together  with  him,  the  said  ^m  be-  [  *174  ] 
fore  the  said  £.  F.,  or  some  other  justice  of  our  lord  the 
King,  assigned  to  keep  the  peace  for  the  said  county,  in  order  to  find 
sufficient  security  of  the  peace  in  form  aforesaid,  which  the  said  plaintiff 
then  and  there  refused  to  do.  Whereupon  the  said  X.  would  then  and 
there  have  taken  and  arrested  him  the  said  plaintiff:  but  the  said  plain- 
tiff would  not  submit  to  the  said  arrest,  but  with  force  and  violence 
resisted  the  same.    And  thereupon  the  said  X.  and  the  said  defendant, 
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as  his  seirant  and  by  his  oommand,  at  the  said  time,  when,  &o.,  laid 
their  hands  upon  the  said  plaintiff  in  order  to  take  and  arrest,  and  then 
and  there  took  and  arrested  him  as  it  was  lawful  for  them  to  do  for  the 
oaose  aforesaid.  Which  is  the  same  trespass  in  the  introductory  part 
of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above  com* 
plained.    And  this  the  said  defendant  is  ready  to  yerify. 

REPLICATION. 

And  the  said  plaintiff  says  that  the  said  defendant,  of  his  own  wrong 
made  an  assault  upon  him  the  said  plaintiff,  and  beat,  wounded  and  ill- 
treated  him  in  manner  and  form  as  he  hath  above  complained.  WithotU 
ihiSf  thai  before  the  said  assault,  the  said  X.  gave  notice  to  the  sud 
plaintiff  of  the  said  warrant,  or  of  the  contents  and  effect  thereof,  aa 
the  said  defendant  hath  above  alleged.  And  this  the  said  plaintiff  prays 
may  be  inquired  of  by  the  countiy.(iin) 

In  this  last  example,  it  will  be  observed  that  there  is 
no  new  affirmative  matter  contained  in  the  inducement. 
For  it  consists  of  a  mere  repetition  of  the  tres- 
[  *175  ]  passes  that  had  been  antecedently  ^alleged  in  the 
declaration,  and  an  allegation  that  they  were  com- 
mitted de  injuria  sua  propria,  or  of  the  defendant's  own 
wrong.  In  this  respect,  therefore^  viz.  in  the  want  of  new 
affirmative  matter  in  the  inducement,  this  last  example 
differs  from  the  two  first  given. 

The  use  and  object  of  a  special  traverse  is  the  next  sub- 
ject for  consideration.  Though  this  relic  of  the  subtle 
genius  of  the  ancient  pleaders  has  now  fallen  (as  above 
stated)  into  comparative  disuse,  it  is  still  of  occasional 
occurrence ;  and  it  is  remarkable,  therefore,  that  no  author 
should  have  hitherto  offered  any  explanation  of  the  ob- 
jects for  which  it  was  originally  devised,  and  in  a  view  to 
which,  it  continues  to  be,  in  some  cases,  adopted.(o)  The 
following  remarks  are  submitted,  as  those  which  have 
occurred  to  the  writer  of  this  work,  on  a  subject  thus 
barren  of  better  authority.  The  general  design  of  a  special 
traverse,  as  distinguished  from  a  common  one,  is  to  explain 

(fin)  See  the  precedent,  Rast.  669. 
(o)  See  Appendix,  Notb  (46). 
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jr  qualify  the  denial^  instead  of  patting  it  in  the  direct  and 
absolute  form ;  and  there  were  several  di£^rent  views,  in 
reference  to  one  or  other  of  which,  the  ancient  pleaders 
seem  to  have  been  induced  to  adopt  this  coarse. 

First.  A  simple  or  positive  denial  may,  in  some  cases, 

be  rendered  improper,  by  its  opposition  to  *some 

general  rule  of  law.     Thus,  in  the  example  of  [  *176  ] 

special   traverse  first  above  given,  it  would  be 

improper  to  traverse  in  the  common  form  ;  viz.  "  that  after 

the  making  of  the  said  indenture,  the  reversioix  of  the  said 

demised  premises  did  not  belong  to  the  said  E.  B.  and  his 

heirs,"  &a ;  because  by  a  rule  of  law  a  tenant  is  precluded, 

(or,  in  the  language  of  pleading,  estopped,)  from  alleging 

that  his  lessor  had  no  title  in  the  premises  demised  ]{p)  and 

a  general  assertion  that  the  reversion  did  not  belong  to  him 

and  his  heirs,  would  seem  to  fall  within  the  prohibition 

of  that  rule.    But  a  tenant  is  not  by  law  estopped  to  say 

that  his  lessor  had  only  a  particular  estate,  which  has  since 

expired.(j)    In  a  case,  therefore,  in  which  the  declaration 

alleged  a  seisin  in  fee  in  the  lessor,  and  the  nature  of  the 

defence  was,  that  he  had  a  particular  estate  only  (e.  g.  an 

estate  for  life,)  since  expired,  the  pleader  would  resort,  as 

in  the  first  example,  to  a  special  traverse — setting  forth  the 

lessor's  limited  title  by  way  of  inducement,  and  traversing 

his  seisin  of  the  reversion  in  fee  under  the  absque  hoc.    He 

thiis  would  avoid  the  objection  that  might  otherwise  arbe 

on  the  ground  of  estoppel. 

Secondly.  A  common  traverse  may  sometimes  be  inex- 
pedient as  involving  in  the  issue  in  fact,  some  question  which 
it  would  be  desirable  rather  to  develop,  and  sub- 
mit to  the  judgment  of  the  *court,  as  an  issue  in  [  *177  ] 
htv.    This  may  be  illustrated  by  the  second  ex- 
ample of  special  traverse  above  given.    In  that  case,  it 
would  seen]  that  a  lease  not  expressing  any  certain  term  of 
demiBe,  had  been  brought  to  the  ordinary  for  his  confirma- 
tion, that  he  had  accordingly  confirmed  it  in  that  shape 

(p)  Blake  p.  Foster,  8  T.  B.  487.  (9)  Ibid. 


177 


OF  THE  FRIKCIPAL 


under  his  seal ;  and  that  the  iDstrument  was  afterwards 
filled  up  as  a  lease  for  fifty  years.    The  party  relying  upon 
this  lease  states  that  the  demise  was  to  the  defendant  for 
the  term  of  fifty  years — and  that  the  ordinary,  "ratified, 
approved,  and  confirmed,  his  estate  and  interest  in  the  pre- 
mises."(0    ^^  ^he  opposite  party  were  to  traverse  in  the 
oommon  form — "  that  the  ordinary  did  not  ratify,  approve 
and  confirm  his  estate  and  interest  in  the  premises,  &c.,"  and 
so  tendefr  issue  in  fact  on  that  point — it  is  plain  that  there 
would  be  involved  in  such  issue  the  following  question  of 
law;  viz.  whether  the  confirmation  by  the  ordinary  of  a 
lease  in  which  the  length  of  the  term  is  not,  at  the  time, 
expressed,  be  valid?     This  question  would,  therefore,  fall 
under  the  decision   of  the   jury,  to  whom   the  issue  in 
fact  is  referred;  subject  to  the  direction  of  the  judge  pre- 
siding at  nisi  prius,  and  the  ultimate  **evision  of  the.  court 
in  bank.    Now  it  may,  for  many  reasons,  be  desirable  that, 
without  going  to  a  trial,  this  question  should  rather 
[  *178  ]  be  brought  *before  the  court  in  the  first  instance ; 
and  that  for  this  purpose  an  issue  in  law  should 
be  taken.    The  pleader,  therefore,  in  such  a  case,  would 
state  the  circumstances  of  the  transaction  in  an  inducement 
— substituting  a  special  for  a  common  traverse.    As  the 
whole  facts  thus  appear  on  the  face  of  the  pleading,  if  his 
adversary  means  to  contend  that  the  confirmation  was,  under 
the  circumstances,  valid  in  point  of  law,  he  is  enabled  by 
this  plan  of  special  traverse  to  raise  the  point  by  demurring 
to  the  replication ;  on  which  demurrer  an  issue  in  law  arises 
for  the  adjudication  of  the  court 

By  these  reasons,  and  sometimes  by  others  also,  which 
the  reader,  upon  examination  of  different  examples,  may, 
after  these  suggestions,  readily  disclover  for  himself,  the 
ancient  pleader  appears  to  have  been  actuated  in  his  fre- 


N 


(r)  This  case  would  seem  to  have  arisen  before  the  restraining  stetates  ; 
since  which,  a  lease  bj  ecclesiastical  persons,  even  with  confirmation^  is 
good  for  no  longer  period  than  twenty-one  years  or  three  lires.  S  Bl.  Com. 
320. 
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qoent  adoption  of  an  inducement  of  new  affirmatiye  mat- 
ter, tending  to  explain  or  qualify  the  denial.(«)  But 
though  these  reasons  seem  to  show  the  purpose  of  the 
indueemerUf  they  do  not  account  for  the  other  distinctive 
feature  of  the  special  traverse — viz.  the  cAsqtte  hoc.  For 
it  will  naturally  suggest  itself,  that  the  affirmative  matter 
might,  in  each  of  the  above  cases,  have  been  pleaded  per  se 
without  the  addition  of  the  absque  hoc.  This  latter  form 
was  dictated  by  another  principle.  The  direct 
^denial  under  the  absque  hoc  was  rendered  ne-  [  *179  ] 
cessary  by  this  consideration — that  the  affirmative 
matter,  taken  alone,  would  be  only  an  indirect  (or,  as  it  is 
called  in  pleading,  argumentcUive)  denial  of  the  precedent 
statement;  and  by  a  rule  which  will  be  considered  in  its 
proper  place  hereafter,  all  argumentative  pleading  is  pro- 
hibited. In  order,  therefore,  to  avoid  this  fault  of  argu- 
mentativeness, the  course  adopted  was,  to  follow  up  the 
explanatory  matter  of  the  inducement  with  a  direct  de- 
n2al(^)  Thus,  to  allege,  as  in  the  first  example,  that 
£.  B.  was  seised  for  life,  would  be  to  deny  by  implication 
only,  that  the  reversion  belonged  to  him  in  fee ;  and  there- 
fore, to  avoid  argumentativeness,  a  direct  denial  that  the 
reversion  belonged  to  him  in  fee  is  added  under  the  formula 
of  absque  hoc.(u) 

The  special  traverse  having  with  these  views  and  in 
this  manner,  been  introduced  into  the  system  of  pleading, 
grew  BO  much  into  fashion,  as  to  be  frequently  adopted 
even  in  cases  to  which  the  original  reasons  of  the  form 
were  inapplicable — that  is,  to  cases  where  the  intended 
denial  was  in  its  nature  simple  and  absolute  and  connected 
with  no  new  matter.  This  will  be  illustrated 
by  the  *last  of  the  preceding  examples.  In  this,  [  *180  ] 
the  defendant  having  pleaded  a  warrant  of  arrest, 

C«)  See  Appendix,  Kora  (47). 

O)  9  Reeves'  Hist.  433 ;  Bac.  Ab.  Fleas,  ftc.  (H.)  ;  Courtney  v.  Phelps» 
1  Sid.  301 ;  Herring  v.  Blacklow,  Cro.  Elix.  20  $  10  Hen.  VI.,  7,  pi.  81. 
(tt)  See  Appendix,  Note  (48). 
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of  which  he  alleged  the  officer  to  have  giveo  notice  to  the 
plaintiff  the  object  of  the  replication  is  merely  to  deny 
that  such  notice  was  given:  and  there  is  no  reason  why 
this  should  not  be  done  in  the  simple  form  of  a  common 
traverse — viz.  ''that  before  the  said  assault  the  said  X. 
did  not  give  notice  to  the  said  plaintiff  of  the  said  war- 
rant, or  of  the  contents  and  effect  thereof  in  manner  and 
form  as  alleged."  But  the  fashion  of  traversing  specially^ 
led  the  ancient  pleaders,  in  such  a  case  as  this  also,  to  use 
the  inducement  and  the  absque  hoc;  and  because  the 
nature  of  the  case  afforded  no  allegation  of  new  matter 
as  introductory  to  the  denial — in  lieu  of  this,  a  kind  of 
inducement  was  adopted,  containing,  in  fact,  no  new  mat- 
ter, but  a  mere  repetition  of  the  original  complaint — viz. 
"  that  the  defendant,  of  his  own  wrong,  made  an  asaauU,  Ac 
Without  this,  that,  &c."(x) 

Having  now  explained  the  form,  the  effect,  and  the  ose 
and  object  of  a  special  traverse,  it  remains  to  show  in  what 

cases  this  method  of  pleading  is  or  ought  to  be 
[  *181  ]  applied  at  the  present  daj\    First,  *it  is   to  be 

observed,  that  this  form  was  at  no  period  appli- 
cable to  every  case  of  denial,  at  the  pleasure  of  the  pleader. 
There  are  many  cases  of  denial,  to  which  the  plan  of 
special  traverse  has  never  been  applied;  and  which  have 
always  been  and  still  are  the  subjects  of  traverse  in  the 
common  form  ezclusively.(^)  These  it  is  not  easy  to 
enumerate  or  define:  they  are  determined  by  the  coorae 
of  precedent,  and  in  that  way  become  known  to  the  prac- 
titioner. On  the  other  hand,  in  many  cases  where  the 
special  traverse  used  anciently  to  occur,  it  is  now  no  longer 
practised.  This  relates  principally  to  that  species  of  it, 
which  is  illustrated  by  the  last  example.    Even  when  the 

(jr)  Upon  the  lame  principle,  where  the  traverse  was  taken  in  the  rejoinder, 
it  had  often  an  inducement  simply  maintaining  the  matter  of  the  plea,  ab  in 
Stennel  v.  Hogg,  1  Sannd.  223 ;  Mayor  of  Oxford  v,  Richardson,  4  T.  R. 
487;  9  Went.  211,  808. 

(jf)  Home  V,  Lewin,  1  Ld.  Ray.  641. 
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formula  was  most  in  repute,  the  use  of  this  species  was 
oocasioual  only ;    for  in  cases  which  omit  or  require  no 
allegation  of  new  matter,  we  find  the  special  and  the  com* 
mon  traverse  to  have  been  indifferently  used  by  the  plead- 
ers of  those  days.(2)    But  in  modern  times,  the  special 
traverse  without  an  inducement  of  new  matter,  has  been 
almost  entirely  superseded  by  the  common  traverse.    The 
conclusion  to  the  country  in  a  special  traverse,  is  a  novelty^ 
introduced  by  the  recent  rule  of  court,  Hil.  4  Wil.  4,  and 
until  then,  the  conclusion  had  always  been  with 
a  ^verification;  the  effect  of  which  of  course  was  [  *182  ] 
to  postpone  the  issue  to  one  stage  of  the  pleading 
later  than  it  would  have  been  obtained  by  a  traverse  in 
the  common  form.(a)      The  special  traverse  was  for  this 
reason  considered  as  a  dilatory  method;  and  as  the  taste 
in    pleading    gradually    improved,   it    was    consequently 
viewed  with  disfavor  by  the  courts;   and  they  began  not 
only  to  enforce  the  doctrine  that  the  common  form  might 
allowably  be  substituted  in  cases  where  there  was  no  in- 
duoement  of  new  matter,  but  often  intimated  their  prefer- 
ence of  that  form  to  the  other.(i)     With  respect  to  the 
other  kind  of  special  traverse,  viz.  that  which  is  attended 
with  an  inducement  of  new  matter,  it  was  originally  de- 
vised, as  has  been  shown,  for  certain  reasons  of  conve- 
nience or  necessity;  and  those  reasons  must  occasionally 
operate  the  same  way.     There  is  felt,  however,  in  modern 
practice  a  great  disinclination  to  adopt  in  any  case  what- 
ever, without  a  clear  reason  for  doing  so,  this  old-fashioned 
form ;  and  notwithstanding  the  late  improvement,  by  which 
a  tender  of  issue  is  substituted  for  a  verification,  that  feel- 
ing is  likely  to  remain  unaltered.    For  a  special 
traverse  is  still  open  to  the  objection  *of  pro-  [  *18S  ] 
lixity,  and  is  attended  besides  with  this  additional  « 

(x)  Bast.  Ent.  622;  and  bm  Home  o.  Lewin,  1  Lord  Ray.  641. 

(a)  This  tabftitvtion  of  a  conclnBion  to  the  country  for  a  rerification,  in  a 
•pecUl  trarerse,  wai  recommended  by  the  Common  Law  Commissionem,  Se- 
ooiid  Beport,  p.  34.  (6)  Robinson  o.  Bayley,  1  Burr.  320. 
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Qvenience,  that  the  inducement  tends  to  open  the  real 
re  of  the  partj^'s  case,  by  giving  notice  to  his  adTersaiy 
le  precise  grounds  on  which  the  denial  proceeds ;  and 
facilitates  to  the  latter  the  preparation  of  his  proofs,  or 
rwise  guides  him  in  his  further  proceedings.  But  where 
vable,  it  should  still  be  oocasionally  adopted,  in  a  view 
le  various  grounds  of  necessity  or  convenience  by  which 
IS  originally  suggested.  Accordingly,  it  is  apprehended, 
in  the  two  first  examples,  a  special  traverse  would  be 
roper  at  the  present  day  as  it  was  at  the  period  when 
precedents  first  occurred. 

3  complete  our  view  of  the  nature  of  a  special  traverse 
ill  be  necessary  now  to  advert  to  certain  principles  laid 
n  in  the  books  relative  to  this  form, 
irst,  it  is  a  rale,  that  the  indweTnent  should  b«  mch  a>  in 
'  amounts  to  a  sufficient  answer  in  substance  to  the  last 
ding.(c)      For  (as  has  been  shown)  it  is  the  use  and 

object  of  the  inducement  to  give  an  explained  or 
84  ]  qualified  denial ;    that  is,  *to  state  such  circam- 

stances  as  tend  to  show  that  the  last  pleading  is 
true;  the  absque  hoo  being  added  merely  to  put  that 
al  in  a  positive  form,  which  bad  previously  been  made 
,n  indirect  one.  Kow  an  indirect  denial  amonnte  in 
itance  to  an  answer;  and  it  follows,  therefore,  that  an 
loement,  if  properly  framed,  must  always  in  itself  oon- 
withont  the  aid  of  the  absque  hoc,  an  answer,  in  sub- 
ce,  to  the  last  pleading.  Thus,  in  the  first  example, 
allegation  that  E.  B.  was  seised  for  life,  and  that  Uiat 
te  is  since  determined,  is  in  itself,  in  substance,  a  suf- 
nt  answer,  as  denying  by  implication  that  the  fee  de- 
ded  from  E.  B.  on  the  plaintiff.  That  sort  of  apeoial 
erse  containing  no  new  matter  in  the  inducement,  as 
he  last  example,  is  no  exception  to  this  rule.  Thus,  to 
as  in  that  example,  that  the  defendant,  of  his  own  torong 

I  Bm.  Ab.  (H.  1}  ;  Com.  Dig.  Fludar,  (O.  SO)  ;  Anon.  3  S«lk.  353 ; 
V.  Uckj,  Cm.  Cu.  336. 
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made  an  assault,  &c.,  is  of  itself  an  answer ;  for  it  indirectly 
denies  that  notioe  was  given  of  the  warrant. 

It  follows  from  the  same  consideration,  as  to  the  object 
and  use  of  a  special  traverse,  that  the  answer  given  by  the 
indacement  can  properly  be  of  no  other  nature  than  that  of 
an  indirect  denial.  Accordingly  we  find  it  decided,  in  the 
first  place,  that  it  mtcst  not  consist  of  a  direct  denial. 

Thus,  the  plaintiff,  being  bound  by  recognizance 
to  pay  *J.  Bush  £300  in  six  years,  by  £60  per  [  *185  ] 
annum,  at  a  certain  place,  alleged  that  he  was 
ready  every  day  at  that  place  to  have  paid  to  Bush  the 
said  £50,  but  that  Bush  was  not  there  to  receive  it.  To 
this  the  defendant  pleaded,  that  J.  Bush  was  ready  at  the 
place  to  receive  the  £50,  absque  hoc  that  the  plaintiff  was 
there  ready  to  have  paid  it.  The  plaintiff  demurred,  on 
the  ground  that  the  inducement  of  this  traverse  alleging 
Bush  to  have  been  at  the  place  ready  to  receive,  contained 
a  direct  denial  of  the  plaintiff's  precedent  allegation  that 
Bush  was  not  there,  and  should  therefore  have  concluded 
to  the  country  without  the  absque  hoc;  and  judgment  was 
given  accordingly  for  the  plaintiff.(c?)  Again,  as  the  answer 
given  by  the  inducement  must  not  be  a  direct  denial,  so  it 
must  not  be  in  the  nature  of  a  confession  or  avoidance.{e) 
Thus,  if  the  defendant  makes  title  as  assignee  of  a  term  of 
years  of  A.,  and  the  plaintiff  in  answer  to  this  claims 
under  a  prior  assignment  to  himself  from  A.  of  the  same 
term,  this  is  a  confession  and  avoidance ;  for  it  admits  the 
assignment  to  the  defendant,  but  avoids  its  effect,  by  show- 
ing the  prior  assignment.  Therefore,  if  the  plaintiff  pleads 
such  assignment  to  *himself  by  way  of  induce- 
ment, adding,  under  an  absque  hoc,  a  denial  that  [  *186  ] 
A.  assigned  to  the  defendant,  this  special  traverse 
is  bad.(/)    The  plaintiff  should  have  pleaded  the  assign- 

(<0  Hughes  V.  Phillipi,  Telv.  38 ;  and  see  36  Hen.  VI.,  15. 
(«)  Com.  Dig.  Pleader,   (G.  3) ;  Lambert  o.  Cook,  Ld.   Baym.   288 1 
Helier  v,  Whjtier,  Cro.  Blis.  650. 
(/)  Com.  Dig.  Pleader,  (G.  3)  ;  Helier  v.  Whytier,  Cro.  Elis.  650. 
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ment  to  himself,  as  in  confession  and  avoidance,  without 
the  traverse. 

Again,  it  is  a  rule  with  respect  to  special  traverses,  that 
the  opposite  party  has  no  right  to  traverse  the  induce- 
ment,(^)  or  (as  the  rule  is  more  commonly  expressed)  that 
there  mtist  be  no  traverse  upon  a  traver8e.{h)  Thus,  in  the 
first  example,  p.  168,  if  the  replication,  instead  of  taking 
issue  on  the  traverse,  were  to  traverse  the  inducement, 
either  in  the  common  or  the  special  form,  denying  that  £. 
B.  at  the  time  of  making  the  indenture  was  seised  in  his 
demesne  as  of  freehold,  for  the  term  of  his  natural  life, 
&c.,  such  replication  would  be  bad,  as  containiug  a  traverse 
upon  a  traverse.  The  reason  of  this  rule  is  clear  and  sat- 
isfactory. By  the  first  traverse,  a  matter  is  denied  by  one 
of  the  parties,  which  had  been  alleged  by  the  other,  and 

which,  having  once  alleged  it,  the  latter  is  bound 
[  *187  ]  to  maintain,  instead  *of  prolonging  the  series  of 

the  pleading,  and  retarding  the  issue,  by  resort- 
ing to  a  new  traverse.  However,  this  rule  is  open  to  an 
important  exception,  viz.  that  there  may  be  a  traverse  upon 
a  traverse,  when  the  first  is  a  bad  one;{i)  or  (in  other  words,) 
if  the  denial  under  the  absque  hoc  of  the  first  traverse  be 
insufficient  in  law,  it  may  be  passed  by,  and  a  new  traverse 
taken  on  the  inducement.  Thus,  in  an  action  of  prohibi- 
tion, the  plaintiff  declared  that  he  was  elected  and  admitted 
one  of  the  common-council  of  the  city  of  London;  but 
that  the  defendants  delivered  a  petition  to  the  court  of 
common-council   complaining  of   an  undue  Section,   and 

(g)  Anon.  3  Salk.  353. 

(A)  Com.  Dig. '  Pleader,  (G.  17)  ;  Bac.  Ab.  Pleas,  &c.  (H.  4)  ;  The 
King  V,  BiBhop  of  Worcester,  Vanghan,  62 ;  Digbjr  v.  Fitiharbert,  Hob. 
104. 

(0  Com.  Dig.  Pleader,  (G.  18,  19)  ;  Thrale  v.  Bishop  of  London,  1  H. 
Bla.  876 ;  Richardson  v.  Mayor  of  Orford,  3  H.  Bla.  186  ;  King  qui  tain  v. 
Bolton,  Stra.  117  ;  Cross  v.  Hant,  Carth.  99.  And  see  the  lata  role  <^ 
eoort,  Hil.  T.  4  Will.  IV.,  where  the  mleis  thos  expressed,  that  tbm 
opposite  party  may  plead  over  to  the  inducement  when  the  traTera«  is 
imdiaterial. 
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saggestiDg  that  they  themselves  were  chosen;  whereas 
(the  plaintiff  alleged)  the  common-council  had  no  jurisdic- 
tion to  examine  the  validity  of  such  an  election,  but  the 
same  belonged  to  the  court  of  the  mayor  and  aldermen. 
The  defendants  pleaded  that  the  common-council,  time  out 
of  mind,  had  authority  to  determine  the  election  of  com- 
mon-coancilmen ;  and  that  the  defendants  being 
duly  elected,  the  plaintiff  intruded  himself  into  [  *188  ] 
the  ^office ;  whereupon  the  defendants  delivered 
their  petition  to  the  common-council,  complaining  of  an 
undue  election ;  without  thia^  that  the  jurisdiction  to  exa- 
mine the  validity  of  such  election  belonged  to  the  court  of 
the  mayor  and  aldermen.  The  plaintiff  replied  by  travers- 
ing the  inducement ;  that  is,  he  pleaded  that  the  common- 
council  Iiad  not  authority  to  determine  the  election  of  com- 
mon-coancilmen,  concluding  to  the  country.  To  this  the 
defendant  demurred,  and  the  court  adjudged  that  the  first 
traverse  was  bad ;  because  the  question  in  this  prohibition 
was  not  whether  the  court  of  aldermen  had  jurisdiction, 
but  whether  the  common-council  had:  and  that  the  first 
traverse  being  immaterial,  the  second  was  well  taken.(A:) 

As  the  inducement  cannot,  when  the  denial  under  the 
absque  hoc  is  sufficient  in  law,  be  traversed^  so,  for  the  same 
reasons,  it  cannot  be  answered  by  a  ^pleading  in  confession 
and  avot dance.  But,  on  the  other  hand,  if  the  denial  be 
insufficient  in  law,  the  opposite  party  has  then  a  right  to 
plead  in  confession  and  avoidance  of  the  inducement,  or 
(according  to  the  nature  of  the  case),  to  traverse  it ;  or  he 
may  demur  to  the  whole  traverse,  for  the  insufficiency  of 
the  denial. 

*As  the  inducement  of  a  special  traverse,  when   [  *189  ] 
the  denial  under  the  absque  hoc  is  sufficient,  can 
neither  be  traversed  nor  confessed  and  avoided,  it  follows 
that  there  is  in  that  case  no  manner  of  pleading  to  the  in- 
duceoient.    The  only  way,  therefore,  of  answering  a  good 

ik)  King  qui  tarn  v.  Bolton,  Stra.  117. 
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speoial  traverse  is  to  join  issue  upon  it.  But  though  there 
can  be  no  pleading  to  an  inducement,  when  the  denial  under 
the  absque  hoc  is  sufficient,  yet  the  indacement  may  be  open 
in  that  case  to  exception  in  point  of  law,  K  it  be  faulty  in  any 
respect,  as  (for  example)  in  not  containing  a  sufficient  answer 
in  substance,  or  in  giving  an  answer  by  way  of  direct  denial, 
or  by  way  of  confession  and  avoidance,  the  opposite  party 
may  demur  to  the  whole  traverse,  though  the  absque  hoc 
be  good — for  this  insufficiency  in  the  inducement.(Q 

The  different  kinds  or  forms  of  traverse  having  been  now 
explained,  it  will  be  proper  next  to  advert  to  certain  prin- 
ciples which  belong  to  traverses  in  general. 

The  first  of  these  that  may  be  mentioned,  is,  that  it  is 
the  nature  of  a  traverse,  to  deny  the  allegation  in  the  man- 
ner and  form  in  which  it  is  made ;  and,  therefore,  to  put  the 
opposite  party  to  prove  it  to  be  true  in  manner 
[  •190  ]   and  form^  as  well  •as  in  general  efifect.     Accord- 
ingly it  has  been  shown  in  the  first  chapter,(m) 
that  he  is  often  exposed  at  the  trial  to  the  danger  of  a  vari- 
ance,  for  a  slight  deviation  in  his  evidence  from  his  allega- 
tion.   This  doctrine  o{  variance,  we* now  perceive  to  be 
founded  on  the  strict  quality  of  the  traverse  here  stated. 
On  this  subject  of  variance,  or  the  degree  of  strictness  with 
which  in  different  instances,  the  traverse  puts  the  fact  in 
issue,  there  are  a  great  number  of  adjudged  cases  involving 
much  nicety  of  distinction ;  but  it  does  not  belong  to  this 
place  to  enter  into  it  more  fully,(n)  as  it  has  been  already 
sufficiently  discussed  in  a  preceding  part  of  this  work.     The 
general  principle  is  that  which  is  here  stated,  that  the  tra- 
verse brings  the  fact  into  question,  according  to  the  manner 
and  form  in  which  it  is  alleged;  and  that  the  opposite  party 
must  consequently  prove  that  in  substance,  at  least>  the 
allegation  is  accurately  true.    The  existence  of  this  is  indi- 

(/)  Ck>m.  Dig.  Pleader  (0.  22)  ;  Foden  v.  Haines,  Comb.  245. 
(m)  Supra,  p.  85.     And  see  Hoar  v.  MiU,  4  M.  &  S.  470. 
(n)  Sapra,  p.  85. 
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cated  by  the  wording  of  a  traverse;   which,  when  in  the 

negative,  generally  denies  the  last  pleading,  modo 

et  fofrmSL,    "  in    manner  and  form    as  alleged."(o)   [  *191  ] 

*Tfais  will  be  found  to  be  the  case  in  all  the  pre- 

oediog  examples,  except  in  the  general  issue  non  est  factum, 

and  the  replication  de  injuria,  which  are  almost  the  only 

negative  traverses  that  are  not  pleaded  modo  etformd.    These 

words,  however,  though  usual,  are  said  to  be  in  no  case 

strictly  essential,  so  as  to  render  their  omission  cause  of 

dcmurrer.(^) 

It  is  naturally  a  consequence  of  the  principle  here  men- 
tioned, that  great  accuracy  and  precision  in  adapting  the 
allegation  to  the  true  state  of  the  facty  are  observed  in  all 
well  drawn  pleadings ;  the  vigilance  of  the  pleader  being 
always  directed  to  these  qualities,  in  order  to  prevent  any 
risk  of  variance  or  failure  of  proof  at  the  trial,  in  the  event 
of  a  traverse  by  the  opposite  party .(10) 

Again,  with  respect  to  all  traverses,  it  is  laid  down  as  a 
role,  that  a  traverse  must  not  he  taken  upon  matter  of  law.{q) 
For  a  denial  of  the  law  involved  in  the  preceding  pleading, 
is;  in  other  words,  an  exception  to  the  sufficiency  of  that 
pleading  in  point  of  law ;  and  is,  therefore,  within  the  scope 
and  proper  province  of  a  demurrer,  and  not  of  a  traverse. 

(o)  Bat  notwitstanding  the  words  modo  et  form&,  it  is  enough  to  prove  the 
tMbttance  of  the  allegation.  See  Litt.  Sec.  483 ;  Doct.  PI.  844 ;  Harris  v. 
Ferraad,  Hardr.  89  ;  Pope  v.  Skinner,  Hob.  72 ;  Carrick  r.  Blagraye,  1 
Brod.  &  Bing.  586  ;  Lush  v.  Russell,  5  Exch.  208 ;  Dalbjr  v.  The  India  and 
Life  Assurance  Co.,  15  C.  B.  365;  Judgment  of  Williams,  J.,  in  Peek  v. 
The  Kirth  Staffordshire  Bailwaj  Co.,  £.  B.  &  £.  997.  As  to  the  effect  of 
these  wtirda,  as  covering  the  whole  matter  of  the  allegation  traversed,  see 
Wetfaerill  v.  Howard,  3  Bing.  135. 

(ji)  Com.  Dig.  Pleader,  (G.  1).    Nevil  &  Cook's  Case,  2  Leo.  4. 

(9)  1  Saund.  23,  n.  (5).  Doct.  PI.  351;  Kenicot  v.  Began,  Yelv.  200. 
Priddle  and  Napper's  Case,  11  Rep.  10  b.  Richardson  v.  Mayor  of  Orford, 
2  H.  Bl.  1%2.  Hobson  v.  Middleton,  6  B.  &  C.  297.  Cane  v.  Chapman,  5 
A<  &  JB.  647.  Dangerfield  9.  Thomas,  9  A.  &  E.  292.  Summers  v.  Ball,  8 
H.  4  W.  596.  Seymour  p.  Maddox,  16  Q.  B.  326.  Roberts  0.  The  Great 
Western  Railway  Co.,  4  C.  B.  N.  S.  506. 

■ ~~ -         — ■ • 

(10)  See  Second  Appendix,  Note  (6),  as  to  the  doctrine  of  variance. 


191  OF  THK  PRINCIPAL 

Tbas,  where  to  an  action  of  ^trespass  for  fish- 
[*192  ]   ing  in  the  plaintiff's  fishery,  the  defendant  pleaded 

that  the  locus  in  quo. was  an  arm  of  the  sea,  in 
which  every  subject  of  the  realm  had  the  liberty  and  pri* 
yilege  of  free  fishing,  and  the  plaintiff,  in  his  replication, 
traversed  that,  in  the  said  arm  of  the  sea,  every  subject  of 
the  realm  had  the  liberty  and  privilege  of  free  fishing,  this 
was  held  to  be  a  traverse  of  a  mere  inference  of  law,  and 
therefore  bad.(r)  Upon  the  same  principle,  if  a  matter  be 
alleged  in  pleading,  '^by  reason  whereof"  (virtute  oujus),  a 
certain  legal  inference  is  drawn — as  that  plaintiff  "  became 
seized/'  &c.,  or  the  defendant  ''became  liable,"  &c. — this 
virttUe  cujus  is  not  traversable ;(«)  becausCi  if  it  be  intended 
to  question  the  facts  from  which  the  seisin  or  liability  is 
deduced,  the  traverse  should  be  applied  to  the  facts,  and  to 
those  only ;  and  if  the  legal  inference  be  doubted,  the  course 
is  to  demur.  But,  on  the  other  hand,  where  an  allegation 
is  mixed  of  law  and  fact,  it  may  be  traversed.(^)  For  ex- 
ample, in  answer  to  an  allegation,  that  a  man  was  ''  taken 
out  of  prison  by  virtue  of  a  certain  writ  of  habeas  corpus," 
it  may  be  traversed  that  he  was  taken  out  of  priaon  by 

"virtue  of  that  writ."(tt)  So,  where  it  was  *al- 
[*193]   leged  in  a  plea,  that,  in  consequence   of  certain 

circumstances  therein  set  forth,  it  belonged  to  the 
wardens  and  commonalty  of  a  certain  body  corporate,  to 
present  to  a  certain  church,  being  vacant,  in  their  tarn, 
being  the  second  turn — and  this  was  answered  by  a  special 
traverse — without  this,  that  it  belonged  to  the  said  wardens 
and  commonalty  to  present  to  the  said  church  at  the  pecond 
term,  when  the  same  become  vacant,  &c.,  in  manner  and 
form  as  alleged,  the  court  held  the  traverse  good,  as  not 

(r)  Bichaidson  v.  Majror  of  Orford,  2  H.  Bl.  102 ;  B:ob8on  v.  Middleton, 
6  B.  &  C.  297.  • 

(s)  Doct.  PI.  351 ;  Priddle  and  Napper's  Case,  11  Bep.  10  b. 

{i)  1  Sannd.  23  n.  (5),  and  see  the  insMnoes  cited.  Bac.  Ab.  Pleas,  &c.,  p. 
380,  note  (6),  5th  edit. ;  Beal  v.  Simpson,  1  Lord  Bay.  412  ;  Grocer's  Com- 
pany V.  Archbishop  of  Canterbury,  3  Wils.  234. 

(v)  Beal  p.  Simpson,  1  Lord  Bay.  412  ;  Treby,  Ch.  J.,  Cont. 
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applying  to  a  mere  matter  of  law,  "  but  to  a  matter  of  law," 
or  rather  ''of  right,  resulting  from  facts."(2;)  So  it  is  held, 
upon  the  same  principle,  that  a  traverse  may  be  taken  upon 
an  allegation  that  a  certain  person  obtained  a  certain  church 
by  simony .(y) 

It  is  also  a  rule,  tfuU  a  traverse  must  not  be  taken  upon 
miter  not  alkged.{z)    The   meaning  of  this  rule  will  be 
safficiently  explained  by  the   following  cases.    A  woman 
brought  an  action  of  debt  on  a  deed,  by  which  the  defend- 
ant obliged  himself  to  pay  her  2002.  on  demand  if  he  did 
not  take  her  to  wife ;  and  alleges  in  her  declara- 
tion, that  though   she   had  tendered   herself   to  [  ^194  ] 
marry  the  defendant   *he  refused,   and  married 
another  woman.    The  defendant  pleaded,  that  after  making 
the  deed,  he  offered  himself  to  marry  the  plaintiff,  and  she 
refused;  absque  hoc,  ''that  he  refused  to  take  her  for  his 
wife,  before  she  had  refused  to  take  him  for  her  husband." 
The  court  was  of  the  opinion  that  this  traverse  was  bad ; 
because  there  had  been  no  allegation  in  the  declaration, 
''that  the  defendant  had  refused  before  the  plaintiff  had 
refuse^ :"  and  therefore  the  traverse  went  to  deny  what  the 
plaintiff  had  not  affirmed.(a)    The  plea  in  this  case  ought 
to  have  been  in  confession  and  avoidance;  stating  merely  the 
affirmative  matter,  that  before  the  plaintiff  offered  the  de- 
fendant offered,  and  that  the  plaintiff  had  refused  him;  and 

(dr)  Grooer*0  Company  v.  Archbishop  of  Canterbary,  3  Wils.  S34. 

(jf)  Ibid. ;  Rast.  £nt.  532  a ;  and  see  this  tnbject  copiously  discussed  in 
Lucas  v.  Kockells,  4  Bing.  729,  and  1  Mo.  &  Pa.  783  (in  error).  See  also 
Home  V.  Liyersedge,  1  Cromp.  &  Mee.  332 ;  Arery  r.  Cheslyn,  3  A.  ft  £. 
75  ;  Camaby  v.  Welby,  8  A.  &  S.  872 ;  Drewe  v.  Lainson,  U  A.  &  E.  538 ; 
Ratter  v.  Chapman,  8  M.  &  W.  1 ;  Hewitt  o.  Macqoire,  7  Exch.  80.  To  a 
plea  that  certain  persons  were  illegally  associated  to  more  than  the  number 
ailowed  by  law  as  bankers,  the  plaintiff  may  well  reply  that  they  were  not 
illegally  associated  as  alleged.     Ransford  v.  Copeland,  6  A.  ft  E.  482. 

(<)  1  Sannd.  812  d,  n.  (4) ;  Doc.  Fl.  858 ;  Crosse  v,  Hnnt,  Carth.  99 ; 
Powers  V.  Cook,  1  Lord  Ray.  63 ;  I  Salk.  298,  8.  C. ;  Tpwef  o.  Chadwick, 
8  Bing.  N.  C.  384 ;  Bishton  v.  Evans,  2  C.  M.  ft  R.  12 ;  Worley  v,  Harrison, 
3  A.  ft  S.  669 ;  Bird  v.  Holman,  9  M.  ft  W.  761. 

(o)  Crosse  v.  Hnnt,  Carth.  99. 
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omitting  the  absque  hoc.  Again,  in  an  action  of  debt  on 
bond  against  the  defendant,  as  executrix  of  J.  S.,  she  pleaded 
in  abatement  that  J.  S.  died  intestate,  and  that  administrcUum 
was  granted  to  her.  On  demurrer,  it  was  objected,  that 
she  should  have  gone  on  to  traverse,  "  that  she  meddled  aa 
executrix  before  the  ^ministration  granted;"  because,  if 
she  so  meddled,  she  was  properly  charged  as  executrix,  not- 
withstanding the  subsequent  grant  of  letters  of  adminis- 
tration. But  the  court  held  the  plea  good  in  that  respect 
And  Holt,  C.  J.,  said,  ''  that  if  the  defendant  had  taken  such 

traverse,  it  had  made  her  plea  vicious;  for  it  is 
[  *195  ]  enough  for  her  to  show  that  the  plaintiff's  writ 

*ought  to  abate ;  which  she  has  done,  in  showing 
that  she  is  chargeable  only  by  another  name.  Then,  as  to 
the  traverse,  that  she  did  not  administer  as  executrix  before 
the  letters  of  administration  were  granted,  it  would  be  to 
traverse  what  is  not  alleged  in  the  plaintiff's  declaration ; 
which  would  be  against  a  rule  of  law,  that  a  man  shall 
never  traverse  that  which  the  plaintiff  has  not  alleged  in 
his  declaration."(&)  There  is,  however,  the  following  ex- 
ception to  this  rule,  viz.,  that  a  traverse  may  be  taken  t^on 
matter  which,  though  not  expressly  alleged,  is  necessarily  m- 
plied.{c)  Thus,  in  replevin  for  taking  cattle,  the  defendant 
made  cognizance((2)  that  A.  was  seised  of  the  close  in  ques- 
tion, and  by  his  command  the  defendant  took  the  cattle 
damage  feasant.    The  plaintiff  pleaded  in  bar,  that  he  him- 

(6)  Powers  v.  Cook,  1  Loid  Bay.  63 ;  I  Salk.  298,  S.  C. 

(c)  1  Sannd.  312,  d,n.  (4)  ;  Gilbert  v.  Parker,  2  Salk.  629  ;  6  Mod.  158, 
8.  C. ;  Meriton  v.  Brigge,  1  Lord  Bay.  39 ;  Edinbai*gh  &  Leith  Bailwaj  Co. 
r.  Hebblewhite,  6  M.  &  W.  707. 

(<0  The  action  of  replemn  differs  from  other  actions  in  die  names  of  the 
pleadings.  If  the  defendant  pleads  some  matter  confessing  the  taking,  but 
showing  lawful  title  or  excuse,  such  pleading  is  not  (as  it  would  be  in  other 
'  actions)  called  a  plea  m  bar,  bnt  an  avowry,  or  a  cognizance;  the  former  term 
applying  to  the  case  where  the  defendant  sets  np  right  or  title  in  himself;  tiie 
latter  being  nsed  when  he  alleges  the  right  or  title  to  be  in  another  person,  by 
whose  command  he  acted.  Com.  Dig.  Pleader,  (3  K.  13,  14).  Hie  answer 
to  the  avowry  or  cognizance,  is  called  plea  in  bar;  and  then  follow,  r#- 
plication,  rejoinder,  &c. ;  the  ordinary  name  c'  each  pleading  being  thai 
postponed  by  one  step. 
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self  was  seised  of  one-tbird  part,  and   put   in  his  cattle, 
absque  hoc,  "that  the  said  A.  was  sole  seisecU^ 
*0q  demurrer,  it  was  objected,  that  this  traverse  [  "^196  ] 
was  taken  on  matter  not  alleged, — the  allegation 
being  that  A.  was  seised^  not  that  A.  was  sole  seised.    Bat 
the  court  held,  that  in  the  allegation  of  seisin,  that  of  sole 
seisin  was  necessarily  implied ;  and  that  whatever  is  neces- 
sarily implied  is  traversable  as  much  as  if  it  were  expressed. 
Judgment  for  plaintifif.(e)    The  court,  however,  observed, 
that  in  this  case  the  plaintiff  was  not  obliged  to  traverse  the 
sole  seisin;   and  that  the  effect  of  merely  traversing  the 
semn  modo  et  formfi,  as  alleged,  would  have  been  the  same 
on  the  triaL  as  that  of  traversing  the  sole  seisin. 

Another  rule  relative  to  traverses,  (though  of  a  more 
special  and  limited  application  than  those  hitherto  con- 
sidered) is  the  following:  thcU  a  party  to  a  deed  who  traverses 
it,  must  plead  non  est/actu/m,  and  should  not  plead  that  he  did 
^t  grant,  did  not  demise,  Ac,{f)  This  rule  seems  to  depend 
on  the  doctrine  of  estoppel, 

A  man  is  sometimes  precluded  in  law  from  alleging  or 
denying  a  fact  in  consequence  of  his  own  previous 
act,  allegation  or  denial  to  the  *contrary,  and  this  [  *197  ] 
preclusion  is  called  an  estoppel.(g)    It  may  arise 
either  from  matter  of  record,  from  the  deed  of  the  party,  or 
from  matter  in  pais,  that  is  matter  of  /acL(h)    Thus,  any 

(<)  Gilbert  v.  Parker,  U  Salk.  629  ;  6  Mod.  158,  S.  C. 

(/)  Doct.  PI.  261 ;  Robinson  r.  Corbett,  Latw.  662  ;  Taylor  v.  Needbam, 
2  Taunt.  278 ;  Smith  v.  Scott,  6  C.  B.  N.  S.  771. 

($)  An  estoppel  is,  '*  when  a  man's  own  act  or  acceptance  stoppeth  or 
closeth  np  his  month  to  allege  or  plead  the  truth."  Co.  Litt.  352  a.  '<  It 
'^  t  doctrine  which  is  to  be  found  in  the  laws  of  all  civilized  nations,  that 
if  a  man,  either  hj  words  or  by  conduct,  has  intimated  that  he  consents 
to  so  act  which  has  been  done,  and  that  he  will  offer  no  opposition  to  it, 
although  it  could  not  have  been  lawfully  done  without  his  consent,  and  he 
thereby  induces  others  to  do  that  from  which  they  otherwise  might  hare 
abstained, — ^he  cannot  question  the  legality  of  the  act  he  had  so  sanctioned,— 
to  the  prejudice  of  those  who  hare  so  given  faith  to  his  words  or  to  the  fair 
inrerence  to  be  drawn  from  his  conduct. "  Lord  Campbell,  C,  in  Caimcrosi 
V.  Lorimer,  3  Macqueen's  House  of  Lords  Cases,  829. 

ih)  Co.  Litt.  352  a. 
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confession  or  admission  made  in  pleading  in  a  conrt  of  record, 
whether  it  be  express,  or  implied  from  pleading  over,  with* 
out  a  traverse,  will  preclude  the  party  from  afterwards  con- 
testing the  same  fact  in  the  same  sait.(i)  This  is  an  estoppel 
by  matter  of  record.('t)  As  an  instance  of  an  estoppel  by 
deed,  may  be  mentioned  the  case  of  a  bond  reciting  a  certain 
fact.  The  party  executing  that  bond  will  be  precluded  from 
afterwards  denying,  in  any  action  brought  upon  that  instru* 
ment,  the  fact  so  recited.(A;)  An  example  of  an  estoppel  by 
matter  in  pais  occurs  when  one  man  has  accepted  rent  of 
another.  He  will  be  estopped  from  afterwards  denying,  in 
any  action  with  that  person,  that  he  was,  at  the  time  of 

such  acceptance,  his  tenant.(Q 
[  *198  ]       Now  it  is  from   this  doctrine  of  estoppel,  ap- 
parently, that  the  rule  under  consideration  *a8 
to  the  mode  of  traversing  deeds  has  resulted.(m)     For 

(t)  Bract.  421,  a;  Com.  Dig.  Estoppel,  (A.  I.).  And  see  Oatram  9. 
Moorewood,  3  East,  846  ;  Vooght  o.  Winch,  8  Barn,  k  Aid.  66S ;  BoUean  v. 
Batlin,  S  Ezch.  665. 

(>t)  See  other  instances  of  estoppel,  by  matter  of  record,  Eastmare  9. 
Lawes,  5  Bing.  N.  C.  44 ;  Doe  v.  Wellsman,  2  Ezch.  S68 ;  OTerton  v.  Har- 
Tey,  9  C.  B.  324 ;  Wilkinson  o.  Kirby,  15  C.  B.  430. 

(ib)  Bonner  v.  Wilkinson,  5  Bam.  &  Aid.  682 ;  Lainson  0.  Tremeere,  1 
A.  ft  E.  792 ;  Bowman  r.  Taylor,  2  A.  ft  E.  278 ;  Gaunt  o.  Wainman,  3 
Bing.  N.  C.  69 ;  Duchess  of  Kingston's  Case,  2  Smith's  L.  C  436,  5th 
London  ed.    And  see  Baker  v.  Dewey,  1  Bam.  ft  Cres.  704. 

(I)  Com.  Dig.  Estoppel,  (A.  3)  ;  Co.  Litt.  352  a.  See  also  Kieran  0. 
Sanders,  6  A.  ft  E.  515 ;  Gregg  v.  Wells,  10  A.  ft  E.  90  $  Sanderson  o. 
Collman,  4  Scott,  N.  B.  638 ;  Freeman  v.  Cooke,  2  Ezch.  654 ;  Hallifaz  v. 
Lyle,  3  Ezch.  446 ;  Delaney  v.  Foz,  2  C.  B.  K.  S.  768 ;  Pickard  v.  Sears, 
6  A.  ft  E.  469.  With  reference  to  the  leading  case  of  Pickard  o.  Sears, 
Pollock  C.  B.  recently  said :  '*  In  the  copy  of  Adolphas  and  Ellis  which 
belongs  to  this  conrt,  some  one,  probably  one  of  the  barons,  has  corrected 
the  report  of  the  judgment  in  Pickard  v.  Sears,  by  putting  in  the  margin 
*  wilfully  induces'  instead  of  *  wilAilly  causes'  another  to  beUeTe,  etc." 
Bill  9.  Bichardi,  as  reported  in  3  Jurist  N.  S.  522.  When  Pickard  9. 
Sears  was  dted  in  the  course  of  the  argument  in  Care  9.  Biilli,  8  Jurist, 
N.  S.  364,  Wilde  B.  remarked :  <*It  does  not  augur  well  for  a  case  to  dasa 
it  with  Pickard  9.  Sears.  I  do  not  speak  as  impeaching  that  decision,  bat  it 
has  bad  associations." 

(m)  See  39  Ed.  m.  3 ;  Taylor  r.  Needham,  2  Taunt.  278. 


BULES  OF  PLEADING.  198 

tbougb  a  party,  against  whom  a  deed  is  alleged,  may  be 
allowed,  consistently  with  the  doctrine  of  estoppel,  to  say 
non  est  factum,  viz.  that  the  deed  is  not  his,  he  is  on  the 
other  hand  precluded  by  that  doctrine  from  denying  its 
effect  or  operation ;  because,  if  allowed  to  say,  non  concessit 
or  non  demisit,  when  the  instrument  purports  to  grant,  or 
to  demise,  he  would  be  permitted  to  contradict  his  own 
deed.  Accordingly,  it  will  be  found  that  in  the  case  of  a 
person  not  party,  but  a  stranger  to  the  deed,  the  rule  is 
reversed,  and  the  form  of  traverse  in  that  case  is  non  con- 
cessit, &c.  ;(n)  the  reason  of  which  seems  to  be  that  estoppels 
do  not  hold  with  respect  to  strangers.(o) 

The  doctrine  of  traverses  being  now  discussed,  the  next 
subject  for  consideration  is, 

2.  The  nature  and  properties  of  pleadings  in  confession 
and  avoidance, 

♦First,  with  respect  to  their  division.  Of  pleas 
in  confession  and  avoidance,  some  are  distinguish-  [*199  ^ 
ed  (in  reference  to  their  subject-matter)  as  pleas 
in  justification  or  excuse^  others  as  pleas  in  di^charge,{p) 
The  pleas  of  the  former  class  show  some  justification  or 
excuse  of  the  matter  charged  in  the  declaration :  those  of 
the  latter,  some  discharge  or  release  of  that  matter.  The 
effect  of  the  former,  therefore,  is  to  show  that  the  plaintiff 
never  had  any  right  of  action,  because  the  act  charged  was 
lawful;  the  effect  of  the  latter,  to  show  that  though  he  had 
once  a  right  of  action,  it  is  discharged  or  released  by  some 
matter  subsequent.    Of  those  in  justification  or  excuse,  the 

(n)  Taylor  v.  Needham,  S  Taaot.  278.  The  court  there  lay  it  down,  that 
the  plea  of  non  oonoesiit,  fte.,  brings  into  issue  the  title  of  the  grantor,  as 
well  as  the  operation  of  the  deed.  See  also,  Eden's  ease,  6  Rep.  15 ;  Helyar's 
case,  ibid.  25;  Hynde's  case,  4  Bep.  71,  b;  48  £dw.  HI.  1;  Morris  v. 
Dimes,  S  Ner.  4b  M.  671 ;  Cooke  v,  Blake,  1  Bxch.  220. 

(o)  In  accordance  with  the  same  doctrine  of  estoppel,  it  is  held,  with  re- 
spect to  real  or  pergonal  representaiivei,  that  they  are  in  the  same  situation 
with  parties,  and  must  plead  non  est  factum.  Robinson  v.  Corbett,  Lutw.  669. 
As  to  priviei  in  ettaie,  see  2  Hen.  4,  20 ;  Taylor  v.  Keedham,  2  Taunt.  281, 
and  8  Ner.  k  M.  50,  note  (a). 

(jp)  Com.  Dig.  Pleader,  (3  M.  12). 
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plea  of  non  assault  demesne(9)  is  an  example ;  of  those  in 
discharge,  a  release.(r)  This  division  applies  Uy pleas  only; 
for  replications  and  other  subsequent  pleadings,  in  confession 
and  avoidance,  are  not  subject  to  any  such  classification. 

As  to  the  form  of  pleadings  in  confession  and  avoidance, 
it  will  be  sufficient  to  refer  the  reader  to  the  examples  in 
the  first  chapter,(a)  and  to  observe  that,  in  common  with 

all  pleadings  whatever,  which  do  not  tender  issue, 
[  *200  ]  they  always  conclude  vnih  a  veriJication,{t) 

*With  respect  to  the  quality  of  these  pleadings 
it  is  to  be  observed,  that  it  is  of  their  essence  (as  the  name 
itself  imports)  to  confess  the  truth  of  the  allegation  which 
they  propose  to  answer  or  avoid.  It  was  formerly  the 
practice  in  many  cases  to  frame  such  pleas  with  a  formal 
confession  or  admission  in  terms,  using  the  introductory 
phrase  of  true  it  is,  that,  &c.,  and  then  proceeding  to  plead 
in  answer  to  the  matter  thus  explicitly  admitted.  But  this 
method  is  not  required  by  the  rules  of  pleading,  and,  with 
a  view  to  brevity,  is  now  generally  abandoned.  It  is 
essential,  however,  that  the  confession,  though  not  ex- 
press, should  be  distinctly  implied  in  or  inferrible  from 
the  matter  of  the  pleading.  Thus  in  the  example  formerly 
given  of  a  plea  of  release  to  an  action  for  breach  of  cove- 
nant, (sup.  p.  63,)  the  evident  tendency  of  the  plea  is  to 
admit  that  the  defendant  did,  as  alleged  in  the  declaration, 
execute  the  deed  and  break  the  covenant  therein  con- 
tained. So  in  the  replication  of  duress  (sup.  p.  60,)  the 
plaintiff  admits  that  such  release  was  executed  as  alleged 
in  the  plea.  If  a  pleading,  therefore,  purporting  to  be  by 
way  of  confession  and  avoidance  (or,  in  other  words,  not 
pleaded  by  way  of  traverse,)  does  not  import  a  confession 

of  the  adverse  allegations,  it  is  defective  and  in- 
[  *201  ]  sufficient.(M)     Thus,  where  the  defendants  were 

*sued  as  sherifib  of  London  for  an  escape,  and  the 

(9)  See  this  plea,  snpra,  163.  (r)  See  this  plea,  saprs,  p.  53. 

(a)  Snpra,  pp.  53,  60.  (f)  See  post.  Sect.  VH.  Bole  VI. 

(h)  Hawe  v.  Planner,  1  Sannd.  13 ;  Earl  of  Bfanchester  o.  Vale,  1  Saiind. 
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plaintiff  alleged  in  his  declaration  that  his  debtor,  Bobin- 
Bon,  was  in  custody  on  the  16th  of  December  in  a  gaol 
whereof  the  defendants  were  keepers,  and  that  they  al- 
lowed him  to  go  at  large  out  of  their  custody;  and  the 
defendants  pleaded  that  long  before  the  said  16th  day  of 
December  the  said  Bobinson  was  in  that  gaol  in  the  cus- 
tody of  certain  sheriffs,  their  predecessors,  for  the  debt 
aforesaid,  and  that  he  was  allowed  by  ihem  to  go  at  large ; 
this  plea  was  insufficient;  because  it  did  not  confess  any 
escape  suffered  by  themselves,  the  defendants,  as  alleged  in 
the  declaration,  but  merely  charged  an  escape  on  their  pre- 
dece8sors.(x)  So  where  the  plaintiff  declared  in  trespass 
quart  elausum /regit,  and  charged  the  defendant  with  break- 
ing and  entering  his  close,  and  tvith  cattle  eating  up  his  grass 
there^  and  the  defendant  pleaded  that  Sir  T.  B,  was  entitled 
by  prescription  to  common  on  the  close,  and  appointed 
the  defendant  to  take  care  of  his  cattle  put  in  there  in  ex- 
ercise of  the  right  of  common,  and  that  Sir  T.  B.  did  put 
in  certain  cattle  there, — whereupon  the  defendant  as  his 
seryant  entered  into  the  close  to  see  the  cattle,  lest  any 
damage  should  happen  to  them;  and  in  so  doing  trod 
down  the  grass :  this  plea  was  adjudged  to  be  bad,  because 
it  did  not  confess  any  trespass  with  cattle  on  the  part  of  the 
defendant;  the  cattle  mentioned  in  the  plea  not 
being  his  own,  nor  put  *into  the  close  by  him.(^)  [  *202  ] 
So  in  an  action  for  slander,  where  the  plaintiff 
alleged  in  the  declaration  that  the  defendant  spoke  certain 
words  of  him  imputing  insolvency  in  his  trade,  and  the 
defendant  pleaded  that  he  had  heard  the  words  spoken 
by  another  person,  and  had  declared  at  the  time  of  the 
alleged  slander,  that  he  had  heard  them  from  that  person^ 

37  i  Taylor  v.  Cole,  3  T.  R.  298  ;  Dy.  66,  b ;  M'Phenon  r.  Daniels,  10  Barn. 
&  Crest.  263 ;  Monntney  v.  Walton,  2  Bam.  &  Ad.  673 ;  Go«ld  v.  Lasbcir}', 
1  C.  M.  &  R.  254 ;  Margetts  v.  Bays,  4  A.  &  E.  489 ;  Weediog  v.  Aldrieh, 
9  A.  &  E.  861  ;  Wise  v,  Hodsall,  11  A.  &  E.  816  ;  WeedoA  r«  Woodhridge, 
Id  Q.  B.  470;  Stevens  v.  Stevens,  5  Exch.  306. 

(r)  Dy.  66,  b. 

(jr)  Earl  of  Manc)iester  v.  Vale,  1  Saund.  27 « 
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this  plea  (besides  other  objections  to  it)  was  adjudged  to 
be  bad,  because  it  did  not  confess  the  charge  in  the  decla- 
ration— for  the  declaration  imputed  an  unqualified  assertion 
made  by  the  defendant  of  the  plaintiff,  and  the  plea  con- 
fessed only  an  assertion  made  on  the  authority  of  another 
person.(0)  It  is  not  necessary,  however,  that  a  pleading  in 
confession  and  avoidance  should  admit  tbe  truth  of  the 
adverse  statement  absolutely  and  to  all  purposes.  The 
extent  and  nature  of  the  admission  required,  is  defined  by 
the  following  rule — that  pleadings  in  confession  and  avoid- 
ance should  give  cohr.{a)     Color  is  a  term  of  the  ancient 

rhetoricians,(6)  and  was  adopted  at  an  early  period 
[*203]  into  the  language  of  pleading.(c)    It  signifies  an 

^apparent  or  prima  facie  right ;  and  the  meaning 
of  the  rule  that  pleadings  in  confession  and  avoidance 
should  give  color,  is  that  they  should  confess  the  matter 
adversely  alleged,  to  such  an  extent  at  least,  as  to  admit 
some  apparent  right  in  the  opposite  party,  which  requires 
to  be  encountered  and  avoided  by  the  allegation  of  the  new 
matter.((2)  In  the  instances  formerly  given  of  the  plea  of 
release,  and  the  replication  of  duress,  in  an  action  of  cove- 
nant, the  admission  is  absolute  and  unqualified — for  the 
plea  supposes  that  a  deed  of  covenant  had  been  executed, 
and  that  a  breach  of  it  had  been  committed ;  and  the  repli- 
cation that  a  deed  of  release  had  been  executed ;  so  that 
there  is  at  each  step  an  apparent  right  admitted  in  the  op- 
posite party,  which  is  avoided  in  the  one  case  by  the  alle- 
gation of  the  release,  and  in  the  other  by  the  allegation  of 

(s)  M'FberMm  v.  I>aiiiel8,  10  Barn.  &  CroBS.  263. 

(a)  See  Reg.  Plac.  p.  a04 ;  Hatton  v.  Morse,  3  Salk.  273 ;  Hallet  v. 
Byrt,  5  Mod.  252 ;  Holler  r.  Bush,  1  Salk.  394 ;  1  Chitty  498,  Ist  edit. 
This  mle  is  usually  treated  of  in  the  books  as  if  it  applied  to  pleas  only. 
Bat  it  is  in  its  natore  equally  applicable  to  the  plea  and  subseqaent 
pleadings. 

(6)  See  Appendix,  Notb  (49). 

(c)  It  occurs  at  least  as  early  as  the  reign  of  Edward  m.  See  Year  Book, 
40  Edw.  ni.  23. 

<<f)  See  Appendix,  Notb  (50). 
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daress.  So  where  to  an  action  of  assumpsit,  the  defendant 
pleads  in  confession  and  avoidance  that  he  did  not  promise 
within  six  years  before  the  action  brought,(«)  it  is  an  abso- 
lute implied  admission  of  the  truth  of  the  adverse  allega- 
tion that  he  had  at  one  time  made  such  promise  as  alleged, 
and  that  there  is  therefore  an  apparent  right  in  the  plain- 
tiff;(/)  and  this  right  is  avoided  by  relying  on  the  lapse 
of  time.  But  the  confession  made  by  pleas  of  this  class  is 
in  some  cases  of  a  qualified  *kind,  or  sub  modo 
only.  Thus  to  an  action  of  trespass  for  taking  the  [  *204  ] 
plaintiff's  corn,  the  defendant  may  plead  in  con- 
fession and  avoidance  that  he  was  rector,  and  that  the  corn 
was  set  out  for  tithe,  and  that  he  took  it  as  such  rector. 
Now  it  is  to  be  observed  that  this  is  not  an  absolute  confes- 
sion that  he  took  the  plaintiff^ 8  com  as  alleged  in  the  decla- 
ration. The  defendant  asserts,  on  the  contrary,  a  title  to 
the  corn  in  himself.  But  still  he  admits  that  the  plaintiff 
was  the  original  owner,  and  entitled  against  all  the  world 
except  the  defendant.  There  is  therefore  a  confession  so 
far  as  to  admit  some  sort  of  apparent  right  or  color  for  the 
action ;  and  the  plea  consequently  complies  with  the  terms 
of  the  rule  now  under  consideration,  and  is  8uf&cient.(^) 
So  to  an  action  of  trespass  for  taking  the  plaintiff  ^s  sheep,  the 
defendant  may  plead  in  confession  and  avoidance  that  J.  S. 
was  possessed  of  them,  and  sold  them  to  him,  the  defendant, 
in  market  overt — ^for  though  this  does  not  admit  the  sheep 
to  have  been  the  plainttff^s  when  the  defendant  took  them 
as  alleged  in  the  declaration,  yet  it  admits  them  to  have 
been  his,  subject  to  the  effect  of  the  sale  in  market  overt, 
and  therefore  gives  some  color  to  the  plaintiff's  claim.(A) 
But  if  to  a  similar  declaration  the  defendant  were  to  plead 
that  J.  S.  was  possessed  of  the  sheep  as  of  his  oicn 
property  'and  sold  them  to  him  in  market  overt,  [  *205  ] 
the  plea  would  be  bad,  because  it  tends  to  deny 

(e)  See  this  plea,  snp.  154.  (/)  Qale  i^.  Capern,  1  Ad.  &  El.  13S. 

ig)  Leyfield's  case,  10  Co.  Rep.  88 ;  Reg.  Plac.  304. 
(A)  Comjns  9.  Boyer,  Cro.  Elix.  485. 
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that  the  property  was  ever  in  the  plaintiff,  and  gives  no 
color  to  his  claim.(t)  So  where  to  a  declaration  in  tree* 
pass  for  breaking  the  plaf ntififs  close,  the  defendant  pleads 
that  the  plaintiff  demised  the  close  to  him  for  a  term  of 
years,  by  virtue  whereof  he  entered  and  committed  the 
supposed  trespass,  this  is  a  good  plea  in  confession  and 
avoidance  ',{k)  for  it  admits  the  plaintiff's  title,  subject 
to  the  effect  of  the  demise,  and  therefore  gives  sufficient 
color.  But  if  in  such  an  action  the  defendant  pleads  that 
J.  S.,  a  stranger,  was  seised  in  fee  of  the  close  and  demised 
it  to  him  for  a  term  of  years,  by  virtue  whereof  he  entered 
and  committed  the  supposed  trespass;  this  is  a  bad  plea, 
because  it  does  not  admit  the  close  to  be  in  any  sense  the 
plaintiff's  and  therefore  gives  no  color.(Z)  In  such  cases  as 
these,  where  the  nature  of  the  answer  is  to  give  no  color  to 
the  adverse  party,  the  regular  course  is  to  plead  by 
[  *206  ].  way  of  traver8e.{ll) 

*The  kind  of  color  to  which  these  observations 
relate,  being  a  latent  quality,  naturally  inherent  in  the  struc- 
ture of  all  regular  pleadings  in  confession  and  avoidance,  has 
been  called  implied  color,  to  distinguish  it  from  another 
kind,  which  is  in  some  instances  formally  inserted  in  the 
pleading,  and  is,  therefore,  known  by  the  name  of  express 
color.(m)     It  is  the  latter  kind  to  which  the  technical 

(i)  Vin.  Abr.  Colour,  G, ;  Doct.  PI.  77. 

ik)  Leyfield's  case,  10  Rep.  91,  a ;  Doct.  PI.  78 ;  Ra^  655  ;'Com.  Dig. 
Pleader,  (3  M.  40)  ;  8  Salk.  S73. 

(/)  Argent  v.  Darrant,  8  T.  R.  406 ;  Dinham  v.  Becket,  Gro.  Elis.  76 ; 
Patrickson  v.  Barton,  Cro.  Jac.  229 ;  2  Ed.  lY.  8.  It  is  to  be  obserred,  how- 
erer,  that  where  defendant  pleads  that  the  cloee  was  the  freehold  of  J.  S.,  or 
that  J.  S.  was  seised  in  fee,  and  that  he,  defendant,  as  his  senrant,  entered, 
without  proceeding  to  show  a  demise  by  J.  S. ;  there  is  sufficient  color  $  be- 
cause the  plea  is  consistent  with  some  possessory  title  in  the  plaintiff,  e.  g.  t/ 
lease  for  years.    Leyfield's  case,  16  Rep.  89,  b. 

(m)  Hatton  v.  Morse,  8  8alk.  273;  Holt's  Inst.  561,  8.  C ;  Beg.  PIm. 
304 ;  1  Chitty,  498,  Ist  edit. 

(11)  See  Second  Appendix,  Notb  (8). 
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term  most  asually  is  applied,  and  to  this  the  books  refer, 
when  coIoT  is  mentioned  per  se,  without  the  distinction 
between  express  and  implied.  Color,  in  this  sense,  is 
defined  to  be  ''a  feigned  matter,  pleaded  by  the  defendant 
in  an  action  of  trespass,  from  which  the  plaintiff  seems  to 
have  a  good  cause  of  action,  whereas  he  has  in  truth  only 
an  appearance  or  color  of  cau8e."(n)  This  is  one  of  the 
most  curious  subtleties  that  belong  to  the  science  of  plead- 
ing ;  and  though  now  rather  of  rare  occurrence,  yet  as  it 
is  still  sometimes  practised,  and  is  besides  illustrative  of 
the  important  doctrine  of  implied  color,  deserves  attention. 
Its  nature  and  use  may  be  thus  explained.  The  necessity 
of  an  implied  color,  (as  will  be  apparent  from  the  preced- 
ing explanations,)  prevents  the  pleader,  in  many  instances, 
from  setting  forth  his  case  or  title  specially  on  the  record, 
and  compresses  his  answer  *into  the  form  of  a 
general  denial  of  what  has  been  adversely  alleged.  [  '*'207  ] 
This  will  be  more  clearly  explained  by  giving  an 
example  at  length,  of  one  of  the  cases  in  which  the  doctrine 
of  color  has  been  above  illustrated.  Let  it  be  supposed 
that  the  defendant,  sued  in  an  action  of  trespass  qtuire  dau- 
sfjim  fregitjlfi)  means  to  defend  himself  upon  the  ground  that 
J.  S.,  a  third  person,  being  seised  in  fee  of  the  land  in  ques- 
tion, demised  it  to  him  for  a  term  of  years.  If  this  defence 
be  put  into  the  form  of  a  plea  in  confession  and  avoidance, 
it  would  be  as  follows : — 

PLEA. 

In  Trespass  Quart  Clausum  Fregii, 

And  for  a  fhiiher  plea  in  this  behalf  as  to  the  breaking  and  entering 
the  said  close,  in  which,  &c.,  and  the  treading  down,  trampling  upon, 
consuming  and  spoiling  the  said  grass  and  herbage,  the  said  defendant 
says,  that  one  J.  S.,  before  the  said  time,  when,  ^.,  to  wit,  on  the  — ^ 

day  of  — — >  in  the  year  of  oar  Lord ,  was  seised  in  his  demesne  as 

of  fee  of  the  said  close  in  which,  &c.    And  being  so  thereof  seised, 
afterwards  and  before  the  said  time  when,  &c.,  to  wit,  on  the  day  and 

(n)  Bac.  Ab.  Trespass  (T.  4). 

(o)  See  the  declaration,  supra,  p.  39. 
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year  last  aforesaid,  bj  a  certain  indenture  then  and  there  made  between 
the  said  J.  J.  of  the  one  part,  and  the  said  defendant  of  the  other  part, 
(one  part  of  which  said  indenture,  sealed  with  the  seal  of  the  said  J.  S., 
the  said  defendant  now  brings  here  into  court,  the  date  whereof  is  the 
day  and  year  aforesaid),  the  said  J.  S.  did  demise  unto  the  said  defendant 

the  said  close  in  which,  ibc,  to  hold  the  same  from  the 

[  *208  ]  day  of ,  then  'last  past,  to  the  full  end  and  term  of 

years,  then  next  ensuing,  as  by  the  said  indenture,  reference 
being  thereto  had,  will  more  fully  appear.    By  virtue  of  which  demise 

the  said  defendant  afterwards,  to  wit,  on  the day  of ,  in  the 

year ,  entered  upon  the  said  demised  premises,  and  became  and  was 

possessed  thereof  for  the  term  aforesaid.  Whereupon  the  said  defendant 
afterwards,  to  wit,  at  the  said  time  when,  Ac,  broke  and  entered  the 
said  close,  in  which,  Ac.,  and  trod  down,  trampled  upon,  and  consumed  and 
spoiled  the  grass  and  herbage  then  and  there  growing,  as  it  was  lawful  for 
him  to  do  for  the  cause  aforesaid.  Which  are  the  same  trespasses  in  the 
introductory  part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff 
hath  above  complained.    And  this  the  said  defendant  is  ready  to  verify. 

This  plea,  as  already  observed,  is  informal,  as  wanting 
color.  The  declaration  charges  the  defendant  with  break- 
ing and  entering  the  plaintiff  ^s  chse,  to  which  the  answer 
in  substance  is,  that  at  the  time  of  the  alleged  trespass, 
the  defendant  was  in  possession  by  lawful  title  under  a 
third  person.  But  if  this  be  so,  it  follows  that  the  plaintiff 
has  not  even  a  colorable  right  to  maintain  the  action  as 
for  trespass  to  his  close,  for  he  has  not  even  the  possession ; 
and  if  he  had,  a  mere  possession  without  some  show  of 
title,  is  insufficient  in  law  to  give  such  colorable  right 
against  the  true  owner.  The  defendant,  therefore,  being 
unable  to  use  this  plea  in  confession  and  avoidance,  would 

be  driven  in  the  regular  course  to  traverse.  Prior 
[  *209  ]  to  the  change  of  practice  *introduced  by  the  late 

Bules,  the  proper  traverse  in  this  case  would  have 
been  the  general  issue  fwt  guilty.  By  the  efi^t  of  those 
Bules  it  should  seem  that  it  would  now  be,  that  the  close 
was  not  the  close  of  the  plaintiff  at  the  time  of  the  supposed 
trespass.  When  the  issue  joined  upon  this  traverse  came 
to  be  tried  by  the  jury,  the  defendant  would  have  the  op- 
portunity of  proving  before  the  jury  the  several  facts  of 


\ 
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which  his  defence  consisted,  viz.,  the  seisin  in  fee  of  J.  S., 
and  the  demise  to  himself,  because  these  facts  would  tend 
to  sustain  his  allegation  that  the  close  was  not  the  close  of 
the  plaintiff;  but  he  would  be  opposed  by  the  difficulty 
above  explained,  in  setting  forth  these  facts  by  way  of  plea 
on  the  record.  In  some  cases,  however,  he  may  be  desirous 
of  taking  the  latter  course,  if  by  any  means  it  can  be  made 
consistent  with  the  rules  of  pleading.  For  by  doing  so,  he 
obtains  the  following  advantages.  When  the  plaintiff's 
turn  arrives,  if  he  considers  the  plea  sufficient  in  point  of 
law,  and  consequently  makes  his  election  to  reply,  he  will 
be  obliged  in  bis  replication  to  admit  part  of  the  matters 
of  fact  of  which  the  plea  consists ;  a  party  being  always 
prohibited  (by  a  rule  of  pleading  to  be  hereafter  explained,) 
from  taking  issue  in  his  replication,  upon  more  than  one 
point.  Thus,  in  the  instance  supposed,  the  plaintiff  would 
be  obliged  to  admit  by  his  replication,  either  that 
J.  S.  was  seised  in  fee,  or  that  he  demised  to  the  [  *210  ] 
^defendant.  This  is  of  course  advantageous  to 
the  defendant,  because  it  releases  him  so  far  from  the  bur- 
then of  proof;  while  on  the  other  hand,  if  he  is  obliged  to 
traverse,  it  will  be  incumbent  on  him  to  prove  the  whole 
of  his  title,  in  order  to  maintain  his  allegation  that  the  close 
does  not  belong  to  the  plaintiff.  If,  on  the  other  hand,  the 
plaintiff  should  consider  the  plea  as  insufficient  in  law,  he 
would  have  it  in  his  power  to  demur ;  and  the  validity  of 
the  defendant's  title  would  thus  be  decided  by  the  court  in 
bank  upon  demurrer,  whereas,  if  the  defendant  is  obliged 
to  traverse,  that  point  of  law  being  hid  (as  it  were)  under 
the  general  question  whether  the  close  is  the  close  of  the 
plaintiff,  cannot  be  brought  forward  by  way  of  demurrer, 
but  must  be  disposed  of  by  the  jury,  under  the  direction  of 
the  jyidge  at  nisi  prius ;  a  mode  of  decision  far  less  conve- 
nient and  satisfactory.  These  considerations  are  of  the 
greater  importance  where  the  defence  happens  (as  in  the 
case  supposed)  to  involve  matter  of  titlCf  to  the  discussion 
of  which,  a  jury  is  of  course  more  particularly  incompe- 
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tent.  And  in  sucli  cases,  therefore,  the  pleaders  of  former 
days  were  especially  anxious  to  avoid  a  traverse,  and  to 
throw  their  defence  into  the  shape  of  a  plea  in  confession 
and  avoidance.  To  effect  this,  without  violating  the  rule 
with  respect  to  color,  they  devised  the  following  singular 

expedient  Where  the  plea  would  be  informal, 
[  *211  ]  as  wanting  implied  color,  they  gave  in  *lieu  of  it 

an  express  one,  by  inserting  a  fictitious  allegation 
of  some  colorable  but  insufficient  title  in  the  plaintiff, 
which  they  at  the  same  time  avoided  by  the  preferable 
title  of  the  defendant.  Thus,  in  the  case  supposed,  they 
would  set  forth  the  title  of  the  defendant,  as  in  the  exam- 
ple, p.  207,  down  to  the  mark*,  and  would  then  proceed  to 
insert  the  following  fictitious  averment.  "  And  the  said 
plaintiff  claiming  the  said  close,  &c.,  by  color  of  a  certain 
charter  of  demise  to  him  thereof  made,  for  the  term  of  his 
life,  by  the  said  J.  S.,  long  before  the  said  demise  by  him 
to  the  said  defendant  in  form  aforesaid  made,  (whereas 
nothing  of  or  in  the  said  close,  in  which,  &c.,  ever  passed 
into  the  possession  of  the  said  plaintiff  by  virtue  of  that 
charter,)  before  the  said  time  when,  &c.,  entered  into  and 
upon  the  said  close  in  which,  &c.  And  thereupon  the  said 
defendant  afterwards,  to  wit,  at  the  6aid  time  when,  &c., 
entered  into  and  upon  the  said  close  in  which,  &c.,  in  and 
upon  the  said  plaintiff's  possession  thereof,  and  trod  down, 
trampled  upon,  consumed  and  spoiled,  &c.,"  (to  the  end  of 
the  plea.X<>)  This  was  called  giving  color;  and  it  was  held 
to  cure  or  prevent  the  objection  which  would  otherwise 

arise  from  the  want  of  implied  color;  and  the 
[  *212  ]  plea,  with  an  insertion  of  this  kind,  was  considered 

as  'sufficiently  formal.  It  will  be  understood  that 
in  the  example  above  given,  the  fictitious  title  suggested  as 
that  under  which  the  plaintiff  claims  is  a  charter  of  demise 
for  the  term  of  his  life,  by  virtue  of  which  he  enterea  and 
was  possessed.    The  plea  thus  gives  him  some  color  to 

(o)  See  the  precedents,  9  Went.  Ind.  xxxrii. ;  2  £dw.  4,  S. 
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complain  as  of  trespass  to  his  close,  but  the  colorable  title 
is  at  the  same  time  avoided,  bj  showing  that  of  the  defend- 
ant'Sy  and  alleging  that  the  plaintiff's  title  under  the  charter 
of  demise  was  defective  in  point  of  law,  and  that  nothing 
passed  under  that  charter.(p) 

It  is  to  be  observed,  that  when  color  was  thus  given, 
the  plaintiff  was  not  allowed,  in  his  replication,  to  traverse 
the  fictitious  matter  suggested  by  way  of  color  ;(g)  for  its 
only  object  being  to  prevent  a  difficulty  of  form,  such  tra- 
verse would  be  wholly  foreign  to  the  merits  of  the  cause, 
and  would  only  serve  to  frustrate  the  fiction,  which  the 
law  in  such  case  allows.  The  plaintiff  would,  therefore, 
pass  over  the  color  without  notice,  and  would  either  tra- 
verse the  title  of  the  defendant,  if  he  meant  to 
contest  its  truth  in  point  of  fact,  *or  demur  to  [^^218] 
it,  if  he  meant  to  except  to  its  sufficiency  in 
point  of  law. 

Such  is  still  the  course  of  proceeding,  and  the  state  of 
the  law  on  this  subject,  in  the  few  cases  in  which  express 
oolor  is  now  given;  and  the  particular  example  above 
adduced  is  one  that  might  occur  in  the  practice  of  the 
present  day.(*j) 

The  practice  of  giving  express  color,  obtained  in  the 
mixed  actions  called  an  assize  and  the  torit  of  entry,  in  the 
nature  of  an  assize,  and  the  personal  actions  of  trespa>ss.{r) 
The  two  former  kinds  of  proceeding  being  now  abolished, 
it  occurs  at  present  in  the  action  of  trespass  only;  nor  is 
it  even  in  trespass  often  found  to  be  expedient.  As  to 
these  actions,  so  the  practice  of  giving  express  color  seems 
to  be  confined  to  pleas,  and  not  to  extend  to  replications, 

ip)  The  defect  in  the  title  given  by  this  color  is,  that  the  charter,  though  a 
charter  of  demise  ybr  U/b,  is  not  pleaded  as  %  feoffment,  and  does  not  appear 
to  hare  been  accompanied  by  livery  of  eeisin.  See  ])oct.  Fl.  73 ;  Leyfield's 
case,  10  Rep.  89,  b. 

(9)  1  Chitty,  501,  1st  edit. 

(*9)  See  Appendix,  Notb  (51). 

(r)  3  Beeves,  438 ;  Doct.  and  Stad.  p.  271. 
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or  other  sabseqaent  pleadings.(5)  It  is  also  to  be  under- 
stood, with  respect  to  giving  express  color,  that  though, 
originally,  various  suggestions  of  apparent  right  might  be 
adopted,   according    to   the  fancy  of  the   pleader,(^)  and 

though  the  same  latitude  is  perhaps  still  allow- 
[*214]   able,  yet  in  practice,  it  is  unusual  to  resort  to 

*any,  except  certain  known  fictions/  which  long 
usage  has  applied  to  the  particular  case.  Thus,  in  trespass 
to  land,  the  color  universally  given  is  that  of  a  defective 
charter  of  demise,  as  in  the  above  example.  In  trespass 
for  taking  goods  the  usual  color  is,  that  the  defendant 
delivered  the  goods  to  a  stranger,  who  delivered  them  to 
the  plaintiff,  from  whom  the  defendant  took  them.(u} 

It  is  to  be  observed  that  the  right  suggested  must  be 
colorable  only ;  and  that  it  must  not  amount  to  a  real  or 
actual  right.  For  if  it  does,  then  the  plaintiff  would,  of 
course,  upon  the  defendant's  own  showing,  be  entitled  to 
recover,  and  the  plea  would  be  an  insufficient  answer. 
For  example:  in  trespass  for  taking  away  one  hundred 
loads  of  wood,  if  the  defendant  pleads  that  I.  S.  was  pos- 
sessed of  them  ut  de  bonis  propriis,  and  the  plaintiff, 
claiming  them  hy  color  of  a  deed  of  gift  by  the  said  I.  S. 
afterwards  made,  took  them,  and  then  the  defendant  retook 
them — the  plea  is  bad ;  for,  if  the  plaintiff  took  possession 
of  the  goods,  under  a  deed  of  gift  from  the  lawful  owner, 
he  has  a  good  title  to  them,  and  ought  to  reoover.(x)    So 

in  the  example  of  color  before  given,  it  would 
[  *216  ]   be  bad  pleading,  if,  instead  of  alleging  that  the 

plaintiff  claimed  by  color  of  a  'certain  charter 
of  demise,  for  the  term  of  his  life,  &c.,  it  were  alleged  that 
he  claimed  by  color  of  a  certain  feoffjnent  for  the  term  of 
his  life ; — for  in  the  word  feoffment  the  law  intends,  not 

(«)  1  Chitty,  601,  Ist  edit. ;  and  see  Taylor  v.  Eastwood,  1  East,  212 ;  3 
Beeves,  441. 

(0  8  Beeves,  441 ;  BasteH,  Trespass. 

(tt)  1  Chitty,  508,  Ist  edit. 

(«)  Badford  v.  Harbjn,  Cro.  Jac.  122. 
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only  the  charter  of  demise,  but  the  delivery  of  seisin  also, 
and  the  title  allowed  to  the  plaintiff,  would,  therefore,  not 
be  defective,  or  colorable,  but  valid.(y)  There  are  other 
rules  relative  to  express  color ;(«)  but  as  they  seem,  on 
examination,  to  be  either  resolvable  into  the  same  princi- 
ples that  have  been  already  considered,  or,  where  this  is 
not  the  case,  to  be  obscure  and  unimportant,  they  need 
not  be  here  discussed. 

The  pleadings  by  way  of  traverse,  and  those  by  way  of 
confession  and  avoidance,  having  been  now  separately  con- 
sidered, there  are  yet  to  be  noticed, 

8.  The  nature  and  properties  of  pleadings  in  general — 
without  reference  to  their  quality,  as  being  by  way  of  tra- 
verse, or  confession  and  avoidance. 

First,  it  is  a  rule,  that  every  pleading  must  be  an  answer 
to  the  whole  of  what  is  adversely  alleged.{a) 

Therefore,  in  an  action  of  trespass  for  break- 
ing a  *close,  and  cutting  down  800  trees,  if  the  [  *216  ] 
defendant  pleads  as  to  cutting  down  all  but  200 
trees,  some  matter  of  justification  or  title,  and  as  to  the 
200  trees  says  nothing — the  plaintiff  is  entitled  to  sign 
judgment  as  by  nil  dicit  against  him  in  respect  of  the  200 
trees,  and  to  demur  or  reply  to  the  plea  as  to  the  remain- 
der of  the  trespasses.  In  such  cases  the  plaintiff  should 
take  care  to  avail  himself  of  his  advantage  in  this  (which 
is  the  only  proper)  cour8e.(*a)  For,  if  he  demurs,  or  re- 
plies to  the  plea,  without  signing  judgment  for  the  part 
not  answered,  the  whole  action  is  said  to  be  discontinued,{fi) 

(y)  Doct.  PI.  73.  (z)  See  Com.  Dig.  Pleader,  (S  M.  40),  (3  M.  41). 

(a)  Com.  IHg.  Pleader  (E.  1),  (F.  4).  1  Saand.  28,  n.  (3).  Herlaken- 
den's  case,  4  Rep.  62,  a.  Stammers  v.  Tearsley,  10  Bing.  35.  Buch  v. 
Parker,  1  Bing.  N.  C.  72.  Patney  v.  Swan,  2  M.  &  W.  72.  Clark  v. 
lAzams,  2  M.  &  G.  167.  Eaton  r.  Johns,  1  Dowl.  N.  S.  602.  Breerman 
V.  Thompson,  11  A.  &  £.  1027. 

(*a)  See  Henrj  r.  Earl,  8  M.  &  W.  228. 

(6)  Com.  Dig.  Pleader  (E.  1),  (F.  4)  ;  1  Sannd.  28,  n.  (3)  ;  Herlaken- 
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The  principle  of  this  is,  that  the  plaintiff,  by  not  taking 
judgment  as  be  was  entitled  to  do  for  the  part  unanswered, 
does  not  follow  up  his  entire  demand :  and  there  is  conse- 
quently that  sort  of  chasm  or  interruption  in  the  proceed- 
ings, which  is  called  in  technical  phrase  a  di8cofUinuance.{c) 
And  such   discontinuance  will  amount  to  error  on  the 

record.((2)  It  is  to  be  observed,  however,  that 
[  *217  ]  *as  to  the  plaintifiTs  course  of  proceeding,  there 

is  a  distinction  between  a  case  like  this,  where 
the  defendant  does  not  profess  to  answer  the  whole-— and 
a  case,  where,  by  the  commencement  of  his  plea,  he  pro- 
fesses to  do  so,  but,  in  fact,  gives  a  defective  and  partial 
answer,  applying  to  part  only.  The  latter  case  amounts 
merely  to  insufficient  pleading ;  and  the  plaintiff's  course, 
therefore,  is,  not  to  sign  judgment  for  the  part  defectively 
answered,  but  to  demur  to  the  whole  plea.(e)  It  is  also  to 
be  observed,  that  where  the  part  of  the  pleading,  to  which 
no  answer  is  given,  is  immaterial,  or  such  as  requires  no 
separate  or  specific  answer — for  example,  if  it  be  mere 
matter  of  aggravoAionf^e)  the  rule  does  not  in  that  case 

appiy-(/) 

Again,  it  is  a  rule,  that  every  pleading  is  taken  to  confess 
such  traversable  matters  alleged  on  the  other  side  as  it  does  not 

den's  case,  4  Bep.  62,  a ;  Morley  v. ,  IS  Mod.  4S1 ;  Vincent  v.  Bea- 
ton, 1  Ld.  Baj.  716 ;  Market  v.  Johnson,  I  Salk.  180. 

(c)  See  another  example  in  Tippet  v.  May,  1  Bos.  and  Pnl.  411. 

(d)  Wats  V.  King,  Cro.  Jac.  358.  A  discontinnance  is  cored,  howerer, 
after  yerdict,  by  the  Statnte  of  Jeofails,  32  Hen.  Vm.  c.  30 ;  and  after  judg- 
ment hj  nil  dicit,  confession,  or  non  snm  informatns,  by  4  Ann.  c.  16.  And 
as  the  entries  of  continuances  are  now  abolished  by  the  late  rale  of  court, 
Hil.  T.  4  Will.  4,  it  may  become  a  question  in  what  cases  a  discontinuance 
will  now  amount  to  errw, 

(«)  I  Saund.  28,  n.  (3).  Thomas  v.  Heathom,  2  Bam.  &  Cress.  477. 
Earl  of  St.  Germains  o.  Willan,  2  Bam.  &  Cress.  216.  Wood  v.  Farr,  5 
Bing.  N.  C.  248. 

Ce)  Or  contejuential  damage.  See  Bush  v.  Parker,  1  Bing.  N.  C.  72; 
Porter  o.  Isod,  1  M.  &  W.  381. 

(/)  1  Saund.  28,  n.  (3). 
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trav€r8e.{g)  Thus,  in  the  example  given  in  the  first  chapter,(%) 
of  an  action  on  an  indenture  of  covenant,  the  plea  of  release, 
as  it  does  not  traverse  the  indenture,  is  taken  to 
admit  its  execution ;  and  the  replication  of  duress  [  *218  ] 
*on  the  same  principle,  is  an  admission  of  the 
execution  of  the  release.  So  the  plea  traversing  the  want 
of  repair,(i)  is  an  admission  of  the  indenture  of  demise. 
The  effect  of  such  admission  is  extremely  strong; — for  it 
concludes  the  party,  even  though  the  jury  should  improperly 
go  out  of  the  issue,  and  find  the  contrary  of  what  is  thus 
confessed  on  the  record.(A;)  The  rule,  however,  it  will  be 
observed,  extends  only  to  such  matters  as  are  traversable. 
For  matters  of  lawJ(J)  or  any  other  matters,  which  are  not  fit 
subjects  of  traverse,  are  not  taken  to  be  admitted  by  plead- 
ing over.(m)  It  is  to  be  remarked,  too,  that  the  confession 
operates  only  to  prevent  the  fact  from  being  afterwards 
brought  into  question  in  the  same  suit,  and  that  it  is  not 
conclusive  as  to  the  truth  of  the  fact  in  any  subsequent  action 
between  the  same  parties.(n) 

ig)  Com.  Dig.  Pleader  (G.  2)  ;  Bac.  Ab.  Fleas,  &c.,  pp.  822,  SS6,  5th 
edition.  Hadson  v.  Jones,  1  Salk.  91 ;  Nicholson  o.  Simpson,  Fort.  556; 
Jones  V.  Brown,  1  Bing.  N.  C.  484 ;  Bingham  v.  Stanley,  1  G.  &  D.  237  ; 
Bobins  v.  Maidstone,  4  Q.  B.  815  ;  Smith  v.  Martin,  9  M.  &  W.  304 ;  King 
V.  Norman,  4  C.  B.  884. 

(A)  Snpra,  pp.  53,  60.  (t)  Snpra,  p.  52. 

{k)  Bac.  Ab.  Pleas,  &c.,  p.  322,  5th  edit. ;  Wilcox  v.  Serrant  of  Skipwith, 
2  Mod.  4  ;  Hewitt  v,  Macqnire,  7  Exch.  80. 

(/)  Vide  snpra,  p.  191. 

(m)  10  £d.  IV.  12;  The  King  o.  The  Bishop  of  Chester,  2  Salk.  561 ; 
Gale  V.  Lewis,  9  Q.  B.  730 ;  King  v,  Norman«  4  C.  B.  884 ;  The  Qneen  v. 
Dendy,  22  L.  J.  Q.  B.  247.     See  Appendix,  Notb  (52). 

(ft)  It  woald  formerly  conclude  in  a  subsequent  action  also  (if  between  the 
same  parties,)  unless  the  pleader  made  use  of  a  particular  formula  called  & 
protettation.  But  by  the  late  rule  of  Court,  Hil.  4  W.  IV.  <^  no  protestation 
shall  hereafter  be  made  in  any  pteadings,  but  either  party  shall  be  entitled 
to  the  same  advantage  in  that  or  other  action,  as  if  a  protestation  had  been 
made.*'[21]. 


[21]  The  rule,  however^  (it  will  be  observed,)  extends  only  to  such  mat- 
ters as  are  traversable.    For  matters  of  /cite',  or  any  other  matters,  which  are 
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Such  are  the  doctrines  involved  in  the  general  rule,  that 
the  party  must  either  demur,  or  phad  by  *way  of  tra- 
[  *219  ]  verse,  or  by  way  of  confession  and  avoidance.    It  re- 
mains, however,  to  notice : 

not  fit  snbjects  of  trarerse,  are  not  taken  to  be  admitted,  by  pleading  oyer. 
(10  Ed.  IV.  12.) 

It  is  this  mle,  which  has  given  rise  to  the  practice  of  protestation  in  plead- 
ing, (Bac.  Ab.  Pleas,  &c.,  p.  386,  note  (a)  5th  edit.)  When  the  pleader 
passes  over,  without  traverse,  any  traversable  fact  alleged,  and,  at  the  same 
time,  wishes  to  preserve  the  power  of  denying  it,  in  another  action,  he  makes, 
collaterally  or  incidentally  to  his  main  pleading,  a  declaration  importing  that 
this  fact  is  untrue ;  and  this  is  called  a  protestation  ;  and  it  has  the  effect  of 
enabling  the  party  to  dispute  in  another  action,  the  fact  so  passed  over. — 
(Com.  Dig.  Pleader  (N.)  Co.  Litt.  124,  b.  2  Saund.  103,  a,  n.  (1).— Its 
form  is  as  follows :— : 

PLEA. 

In  Assumpsit  for  goods  sold  and  delivered. 

And  the  said  C.  D. ,  by his  attorney,  comes  and  defends  the  wrong 

and  injury,  when,  &c.,  and  says,  that  the  said  A.  B.  ought  not  to  have  or 
maintain  his  aforesaid  action  against  him  the  said  C.  D.,  because  he  si^s 
that  after  the  making  of  the  said  promises  and  undertakings,  and  before  the 

commencement  of  this  suit,  to  wit,  on  the  —  day  of ,  in  the 

year  ,  at  ■  aforesaid,  in'  the  county  aforesaid,  he  the  said  C.  D. 

gave  and  delivered  to  the  said  A.  B.  a  certain  pipe  of  wine,  in  full  satisfac- 
tion and  discharge  of  the  said  promises  and  undertakings,  and  of  all  the 
sums  of  money  in  the  said  declaration  mentioned ;  which  said  pipe  of  wine, 
so  g^ven  in  full  satisfaction  and  discharge  as  aforesaid,  the  said  A.  B.  then 
and  there  accepted  in  full  satisfaction  and  discharge  of  the  said  promises 
and  undertakings,  and  all  the  sums  of  money  in  the  said  declaration  men- 
tioned. And  this  the  said  C.  D.  is  ready  to  verify.  Wherefore  he  prays 
judgment,  if  the  said  A.  B.  ought  to  have  or  maintain  his  aforesaid  action 
against  him. 

BBPLIOATIOV. 

And  said  A.  B.  says,  that  by  reason  of  anything  in  the  said  plea  alleged, 
he  ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid 
action  against  the  said  C.  D.,  because,  protesting  th€tt  the  said  C.  D.  did  not 
give  or  ddiver  to  Aim,  the  said  A.  B. ,  the  said  pipe  of  wine,  as  the  said  C.  D. 
hath  above,  in  pleading  alleged, — ^for  replication,  nevertheless,  in  this  behalf, 
the  said  A.  B.  says,  that  he  the  said  A.  B.  did  not  accept  the  said  pipe  of 
wine,  in  full  satisfaction  and  discharge  of  the  said  promises  and  under- 
takings, and  of  all  the  sums  of  money  in  the  said  declaration  mentioned, 
in  manner  and  form  as  the  said  C.  D.  hath  above  alleged.     And  this  the 
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Certain  exceptions  to  which  that  branch  of  the  rule  is  sub* 
ject,  which  relates  to  pleading;  and  which  requires  a  party 

Mid  A.  B.  prmyt  maj  be  inquired  of  by  the  conntrj.    (3  Went.  135.    S 
Chittj,  60S.) 

In  the  case  supposed  by  the  above  example,  the  ddiverif  of  the  pipe  of 
wine,  and  its  acceptance^  are  two  different  allegations;  and  in  traversing 
the  latter,  it  may  be  thought  advisable  not  to  admit  the  former;  because 
the  delivery,  if  it  were  not  accepted  in  satisfaction,  might  possibly  become 
the  subject  of  dispute,  in  some  other  action,  between  the  same  parties. 
In  order,  therefore,  not  to  be  concluded,  by  the  implied  admission  of  its 
delivery,  which  wpuld  otherwise  arise  by  passing  it  over  without  traverse, 
the  pleader  tal^es  the  delivery  by  protestation,  while  he  traverses  the 
acceptance. 

Such  being  the  only  object  and  effect  of  the  protestation,  it  will  be  under- 
stood that  it  is  wholly  without  avail,  in  the  action  in  which  it  occurs;  and 
that  under  the  rule  already  laid  down,  every  traversable  fact,  not  traversed, 
is,  notwithstanding  the  protestation,  to  be  taken  as  admitted,  in  the  existing 
suit. 

It  is  also  given  as  a  rule,  that  if,  upon  the  traverse,  the  issue  is  found 
o^ifijf  the  party  protesting,  the  protestation  does  not  avail  $  and  that  it 
is  of  no  use,  except  in  the  event  of  the  issue  being  determined  in  his 
/aoor  ;->'With  this  exception,  however,  that  if  the  matter  taken  by  protesta- 
tion be  such  as  the  pleader  could  not  have  taken  issue  upon,  the  protesta- 
tion, in  that  case,  shall  avail,  even  though  the  issue  taken  were  decided 
against  him.  (S  Saund.  103,  a,  n.  (1)  ;  q.  v.  for  farther  explanation  on  this 
subject.) 

A  protestation  ought  not  to  be  repugnant  to  the  pleading  v^ich  it  accom* 
panics;  (Com.  Dig.  Pleader  (N.),  2  Saund.  ubi  supra,)  norought  it  tobe 
taken  on  such  matter  as  the  pleading  itself  traverses.  (Com.  Dig.  Pleader 
(N.).)  The  rules,  however,  with  respect  to  the  form  of  a  protestation,  be- 
come the  less  material,  because  it  has  been  decided,  that  neither  a  super- 
fluous nor  repugnant  protestation,  is  sufficient  ground  for  a  demurrer; 
(Com.  Dig.  and  Saund.  ubi  supra),  the  protestation  itself  having  in  view 
another  suit  only,  and  its  faults  of  form  being  therefore  immaterial  in  the 
present  action. 

It  has  been  already  observed,  that  the  necessity  of  the  protestation 
arises  from  the  rule  *'  that  every  traversable  fact,  not  traversed,  is  confessed." 
But  it  has  been  seen,  that  an  answer  in  fact,  is  no  admission  of  .the 
sufficiency,  in  point  of  law,  of  the  matter  answered.  It  follows,  therefore, 
that  it  is  not  necessary,  in  passing  over  an  insufficient  pleading,  without 
demurrer,  and  answering  in  point  of  fact, — to  make  any  protestation  of  the 
insufficiency,  in  law,  of  such  pleading;  for,  even  without  the  protestation, 
no  implied  admission  of  its  sufficiency  arises ;  in  practice,  however,  it  is 
not  unusual,  in  such  case,  to  make  a  protestation  of  insufficiency  in  law; 
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to  plead  either  by  way  of  traverse,  or  by  way  of  confession 
and  avoidance. 

First,  there  is  an  exoeption  in  the  case  of  dilatory  pleas ; 
for  a  plea  of  this  kind  merely  opposes  a  matter  of  form  to 
the  declaration,  and  (as  will  appear  on  examination  of  the 
examples  in  the  first  chapter)  does  not  tend  either  to  deny 
or  to  confess  its  allegations.  But  replications  and  sviseqttent 
pleadings,  following  on  dilatory  pleas,  are  not  within  thin 
exception. 

Again,  the  rule  is  not  applicable  to  the  case  of  pleadings 
in  estoppel 

'  These  are  pleadings  which,  without  confessing  or  denying 
the  matter  of  fact,  adversely  alleged,  rely  merely  on  some 
matter  of  estoppel(o)  as  a  ground  for  excluding  the  opposite 
party  from  the  allegation  of  the  fact  Like  pleadings  in 
abatement,  they  have  formal  commencement  and  conclusion, 
to  mark  their  special  character  and  quality,  and 
[  *220  ]  to  'distinguish  them  from  pleadings  in  bar.  Of 
this  the  following  is  an  example :— 

REPLICATION. 

And  the  said  plaintiff  saith,  that  the  said  defendant  ought  not  to  he  ad- 
mitted  or  received  to  plead  the  plea  by  him  above  pleaded,  becaase  he 
saith,  Ac.  [And  then  after  stating  the  previous  act,  allegation,  or  denial 
of  the  opposite  party,  upon  which  the  estoppel  is  alleged  to  arise,  the 
pleading  concludes  Uius :]  Wherefore  he  prays  judgment,  if  the  said 
defendant  ought  to  be  admitted  or  received  to  hia  said  plea,  contrary  to 
his  own  acknowledgment  and  the  said  record,  Ac,  [or  as  the  oase  im^ 

uUp) 

(o)  As  to  the  doctrine  of  tttoppd^  vide  supra,  pp.  196,  197. 

(p)  2  Chitky,  416,  590,  lat  edit. ;  see  other  examples  of  pleading  in 
estoppel  in  Took  v.  Glascock,  I  Sannd.  257 ;  Flommer  v.  Woodbam,  4 
Bam.  &  Cress.  625 ;  Eastman  v.  Lawes,  5  Bing.  N.  C.  444 ;  Doe  v.  Wright, 
10  A.  &  E.  763 ;  Sanderson  v.  Colman,  4  M.  &  O.  209 ;  Hallifax  v.  Lyle, 

the  form  having,  apparently,  been  adopted  by  analogy  to  the  proper  kind 
of  protestation,  vis.,  that  against  the  truth  of  a  fad. — Stephen  Plr  234-23S9 
1st  ed. 
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If  an  estoppel  appears  on  tbe  face  of  the  adverse  plead- 
ing, it  is  ground  for  demarrer.('a)  If  it  does  not  appear, 
tbe  party  wishing  to  take  advantage  of  it  must  specially 
plead  the  &ct  which  constitutes  the  estoppel  (supposing  it 
to  be  by  record  or  deedf)  as  in  the  above  example.  And 
except  by  way  of  special  plea  or  demurrer,  an  estoppel  by 
record,  or  deed,  is  not  available.('i)  Thus,  in  an  action  of 
covenant,  where  the  plaintiff  declared  upon  a  deed,  reciting 
that  he  was  the  inventor  of  certain  looms,  and  had  given  the 
defendants  permission  to  use  them,  in  consideration  of  which 
they  were  to  pay  him  certain  sums;  and  the  defendants 
pleaded  that  the  plaintiff  was  not  the  true  inventor:  the 
plaintiff,  instead  of  demurring,  took  issue  in  fact  on  the  plea. 
It  wa^  held,  that  the  defendants  were  not  estopped  by  the 
recital  of  the  deed,  from  proving  that  the  plaintiff  was  not 
the  true  inventor.(*c) 

But  an  estoppel  in  pais  may,  in  most  cases,  be  given  in 
evidence  without  being  specially  pleaded^Cc?) 

3  Exch.  446  ;  Petrio  v.  Nnttall,  11  Exch.  569 ;  Weld  v,  Baxter,  U  Bkch. 
816 ;  Wilkinson  v,  Kirbf ,  15  C.  B.  480 ;  Simpson  v.  The  Accidental  Death 
Ins.  Co.,  2C.B.  K.  8.  257. 

(4a)  Lainson  v,  Tremeere,  1  A.  &  E.  793  ;  Bowman  v,  Taylor,  3  A.  &  E. 
278 ;  Smith  v.  Scott,  6  C.  B.  N.  S.  771. 

(>&)  Doe  r.  Hnddart,  3  C.  M.  &  R.  316.  This,  however,  is  to  be  under- 
stood only  of  those  cases  where  the  party  has  an  opportunity  of  pleading  the 
eitoppel.  In  those  proceedings  in  which  no  opportunity  is  afforded  of 
putting  the  estoppel  on  the  record  (e.  g.  in  actions  of  ejectment,  indictments, 
etc.)  the  effect  of  the  estoppel  in  eridenoe  is  as  condusive  as  where  it  is 
actually  pleaded.  Stephen  PI.  (6th  ed.)  185,  note;  I  Taylor  Et.  (4th 
ad.)   I  78;  3   Smith's  Leading  Cases  (5th  London  ed.)  670,  674,  683; 

I  Greenl.  £▼.  (13th  ed.)  i  531 ;  Howard  v.  MitcheU,  14  Mass.  841 ; 
Adams  v.  Barnes,  17  Mass.  365.  See  Doe  v,  WelMoan,  8  Exch.  369; 
Matthew  r.  Osborne,  13  C.  B.  919;  Wilkinson  v.  Kirby,  15  C.  B.  430; 
Begina  v.  Blakemore,  81  L.  J.  M.  C.  60,  and  2  Denison,  410;  Regina  i;. 
Haughton,  38  L.  J.  M.  C.  89,  and  1  E.  &  B.  518 ;  Feversham  v.  Emerson, 

I I  Exch.  385. 

(Sc)  Bowman  v.  Bostron,  8  A.  ft  E.  295. 

i*d}  I  Saund.  325  a,  note  (c).  Freeman  o.  Cooke,  2  Exch.  654 ;  Simp- 
•on  V.  The  Accidental  Ins.  Co.,  2  C.  B.  N.  S.  257  ;  Delaney  v.  Fox,  2  C.  B. 
N.  8.  766. 
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There  are  also  certain  specific  pleas  which  present  the 
anomaly  of  being  neither  by  way  of  traverse  nor  of  confes- 
sion and  avoidance,  and  which  therefore  deserve  notice  in 
this  place.  These  are  the  pleas  of  Tender  and  of  Payment 
into  Court.  By  the  first  of  these,  the  defendant  alleges  that 
he  has  been  always  ready  to  pay  the  debt  demanded,  and 
before  -the  commencement  of  the  action  tendered  it  to  the 
plaintiff,  and  now  brings  it  into  court,  ready  to  be  paid  to 
him.Ce)  By  the  second  of  these  pleas,  the  defendant  alleges 
simply  that  he  brings  a  sum  of  money  into  court.  They  are 
both  in  the  nature  of  pleas  in  bar,  as  they  give  an  answer  in 
point  of  fact,  and  upon  the  merits ;  but  they  are  in  nature 
of  confession  only,  without  avoidance,  for  they  admit  the 
right  of  action  to  exist. 

Another  exception  to  that  branch  of  the  general  rule, 
which  requires  the  pleader  either  to  traverse,  or  to  confess 
and  avoid,  arises  in  the  case  of  what  is  called  a  new  assign- 
ment. 

It  has  been  seen  that  the  declarations  are  conceived  in 
very  general  terms;  a  quality  which  they  derive  from  their 
adherence  to  the  tenor  of  those  simple  and  abstract  for- 
mula,—  the  original  writs, — by  which  all  suits  were  in 
ancient  times  commenced.  The  effect  of  this  is,  that  in 
some  cases,  the  defendant  is  not  sufficiently  guided  by  the 
declaration  to  the  real  cause  of  complaint ;  and  is,  there- 
fore, led  to  apply  his  plea  to  a  different  ^matter 
[  ^221  ]  from  that  which  the  plaintiff  has  in  view.  A 
new  assignment  is  a  method  of  pleading  to  which 
the  plaintiff  in  such  cases  is  obliged  to  resort  in  his  repli- 
cation, for  the  purpose  of  setting  the  defendant  right.  An 
example  shall  be  given  in  an  action  for  assault  and  battery. 
A  case  may  occur  in  which  the  plaintiff  has  been  twice 
assaulted  by  the  defendant ;  and  one  of  these  assaults  may 
have  been  justifiable,  being  committed  in  self-defence, — 
while  the  other  may  have  been  committed  without  legal 

(*e)  Ab  to  a  plea  of  tender  to  a  biU  of  exchange,  see  Poole  v.  Tunbridgey 
S  M.  4  W.  223  j  I>oMe  o.  Larkan,  10  Ezch.  776. 
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excuse.  Supposing  the  plaintiff  to  bring  his  action  for  the 
latter,  it  will  be  found  by  referring  to  the  example  formerly 
giyen(j)  of  a  declaration  for  an  assault  and  battery,  that 
the  statement  is  so  general,  as  not  to  indicate  to  which  of 
the  two  assaults  the  plaintiff  means  to  refer.(r)  The  de- 
fendant may,  therefore,  suppose,  or  affect  to  suppose,  that 
ihe  first  is  the  assault  intended,  and  will  plead  son  assault 
demesne,  as  in  the  example  supra,  p.  163.  This  plea  the 
plaintiff  cannot  safely  traverse;  because,  as  an  assault  was 
in  fact  committed  by  the  defendant,  under  the  circum- 
stances of  excuse  here  alleged,  the  defendant  would  have  a 
right  under  the  issue  joined  *upon  such  traverse, 
to  prove  those  circumstances,  and  to  presume  that  [  *222  ] 
such  assault,  and  no  other,  is  the  cause  of  action. 
And  it  is  evidently  reasonable  that  he  should  have  this 
right;  for,  if  the  plaintiff  were,  at  the  trial  of  the  issue, 
to  be  allowed  to  set  up  a  different  assault,  the  defendant 
might  suffer  by  a  mistake  into  which  he  had  been  led  by 
the  generality  of  the  plaintiff's  declaration.  The  plaintiff, 
therefore,  in  the  case  supposed,  not  being  able  safely  to 
traverse,  and  having  no  ground  either  for  demurrer,  or  for 
pleading  in  confession  and  avoidance,  has  no  course,  but  by 
a  new  pleading  to  correct  the  mistake  occasioned  by  the 
generality  of  the  declaration,  and  to  declare  that  he  brought 
his  action,  not  for  the  first,  but  for  the  second  assault ;  and 
this  is  called  a  new  assignmenL{s)  Its  form,  in  the  example 
chosen,  would  be  as  follows : — 

dq)  Sapra,  p.  38. 

(r)  As  for  the  day  alleged  in  the  declaration,  (which  may  be  rapposed  suf- 
ficient, in  general,  to  identify  the  assaolt  referred  to,)  it  will  be  shown  here- 
after Uiat  it  is  not  considered  as  material  to  be  proved  in  snch  a  case,  and  is 
consequently  alleged  without  much  regard  to  the  true  state  of  fact. 

(<)  He  may  guard  himself  by  anticipation  against  this  necessity,  in  the 
particular  case  supposed,  by  charging  the  defendant  in  the  declaration  with 
both  the  assaults,  which  (in  the  form  of  different  counts)  is  aUowable.  (As  to 
the  use  of  several  counts,  vide  post,  Sect,  m.)  If  both  assaults  are  thus 
charged,  the  defendant  of  course  must  answer  both  in  his  plea,  and  the  reason 
for  the  new  assignment  fails. 
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REPUCATION. 
3b  a«  i'lM  o/"  &■  onaaU  4iaM>M,  fii  p.  163. 

By  mj  of  n«w  wigpwent. 
And  the  Mid  plaintiff  njs,  tlikt  lie  brought  thit  action, 
[  *22S  ]  not  for  the  UespMa  in  the  Mid  aeeotid  plea  'Beknowladged 
to  h»Te  bean  done,  bat  for  that  the  aaid  defendant  hereto- 

bn,  to  wit,  on  the daj  of ,  in  the  jear  of  onr  Lord ,  with 

foiee  and  arma,  upon  another  and  different  occasion,  and  for  anothra 
and  different  pnrpoae  than  in  the  aeoond  plea  mentioned,  made  aDother 
and  different  awanlt  npon  the  said  plaintiff  than  the  aoiaalt  in  the  laid 
Moond  plea  mentioned,  and  then  and  there  be«^  wounded,  and  ill-trested 
him  in  manna  and  form  ai  the  eaid  plaintiff  hath  abore  thereof  oom- 
pUined;  which  said  treepaaae*  atwre  newlj  awigned  are  other  and 
different  treepaaaee  than  the  Mid  treepasa  in  the  Mid  eeoond  plea 
acknowledged  to  hate  been  done.    And  this  the  Mid  plaintiff  ia  readj 

The  mistake  being  thos  Bet  right  by  the  new  BSBignment, 
it  remains  for  the  defendsnt  to  plead  sach  matter  aa  ha  may 
bare  in  answer  to  the  assaolt  last  mentioned,  the  first  being 
now  ont  of  qaeetion. 

By  way  of  further  example  may  be  mentioDed  a  caae 
that  arises  in  trespass  quare  clatuvm  /regit,  and  was  for- 
merly of  very  frequent  and  ordinary  occorrenoe.  In  this 
action,  if  the  plaintiff  declares  for  breaking  bis  close  in  a 
oertun  parish,  without  naming  or  otherwise  describing  the 
close,  if  the  defendant  happen  to  have  any  freeb(^d  land 
in  the  same  parish,  he  may  be  supposed  to  mistake  the 
close  in  question  for  his  own,  and  may  therefore  plead 
what  is  called  the  common  bar,  viz.  that  the  close 
[  *221  ]  iu  which  the  trespass  *waB  committed  is  bis  own 
freebold.(x)  And  then  upon  the  principle  already 
explained,  it  will  be  necessary  for  the  plaintiff  to  new 
assign,  alleging  that  he  bronght  his  action  in  respect  of  a 

(j)  In  the  conunon  bar  It  teemi  that  the  defendant  ii  not  bonnd  to  name  hia 
clote.  I  Saand.  199,  b.  n.  (S)  ;  Elwi*  v.  Lombe,  6  Mod.  117 ;  Balk.  4S3, 
S.  C,  Md  qn. ;  iee  Cocker  d.  Crompton,  1  Bam.  ft  CreM.  4S>. 
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different  close  firom  that  olaimed  by  tHe  defendant  as  Us 
freehoId.(y) 

The  examples  of  new  assignment  that  have  been  given 
consist  of  cases  where  the  defendant  in  his  plea  wholly  mis- 
takes the  subject  of  complaint.  But  it  maj  also  happen 
that  the  plea  correctly  applies  to  part  of  the 'injuries,  while 
owing  to  a  misapprehension  occasioned  by  *the 
generality  of  the  statement  in  the  declaration,  it  [  *225  ] 
fails  to  cover  the  whole.  Thus  in  trespass  qiLare 
elausum  frtgit  for  repeated  trespasses,  the  declaration  usu- 
ally states,  that  the  defendant  on  divers  days  and  times 
before  the  commencement  of  the  suit  broke  and  entered  the 
plaintiff's  dose,  and  trod  down  the  soil,  &c.,  without  setting 
forth  more  specifically  in  what  parts  of  the  close,  or  on 
what  occasion  the  defendant  trespassed.(2)  Now  the  case 
may  be,  that  the  defendant  claims  a  right  of  way  over  a 
certain  part  of  the  close,  and  in  exercise  of  that  right  has 
repeatedly  entered  and  walked  over  it ;  but  has  also  entered 
and  trod  down  the  soil,  &c.,  on  other  occasions  and  in  parts 
out  of  the  supposed  line  of  way ;  and  the  plaintiff,  not 
admitting  the  right  claimed,  may  have  intended  to  point 
his  action  both  to  the  one  set  of  trespasses  and  to  the  other. 
But  from  the  generality  of  the  declaration  the  defendant  is 

iy)  See  Baldwin's  case,  S  Bep.  18 ;  2  Chitty,  656,  1st  ed.  But  if  the 
plaintiff  has  named  his  close  in  the  declaration,  the  plea  of  freehold  does  not 
driye  him  to  new  assign  though  the  defendant  may  have  another  close  of  the 
same  name  in  the  same  parish,  unless,  at  least  the  defendant  in  his  plea 
describes  his  dose  by  its  abuttals.  Cocker  v.  Crompton,  1  Bam.  &  Ores.  489  ; 
and  see  Lethbridge  o.  Winter,  2  Bing.  49.  And  on  the  subject  of  the  common 
bar  generally,  see  1  Saund.  299,  b.  n.  (5)  ;  Martin  v.  Kesterton,  2  W.  Bl. 
1089 ;  Hawke  o.  Baoon,  2  Taunt.  156. 

In  order  to  aroid  the  prolixity  of  the  common  bfir  and  new  assignment,  it 
has  long  been  usual  to  name  the  close  in  the  declaration,  as  in  the  example, 
supra,  p.  89.  And  by  the  recent  rule  of  court,  Hil.  T.  4  Will.  IV.,  the  plain- 
tiff is  now  bound  to  designate  the  close  or  place  in  the  declaration  by  name, 
or  abuttals,  or  other  description ;  and  in  failure  thereof  defendant  may  demur 
specially.  The  common  bar,  therefore,  in  future  is  likely  to  be  of  very  rare 
occurrence.  The  rule  of  court  just  mentioned  was  recommended  by  the  com- 
mon Law  Commissioners,  Third  Beport,  p.  54. 

(«)  See  the  example,  9  Went.  97. 
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entitled  to  suppose  that  it  refers  only  to  his  entering  and 
walking  in  the  line  of  way.  He  may,  therefore,  in  his  plea 
allege,  as  a  complete  answer  to  the  whole  complaint,  that 
he  has  a  right  of  way  by  grant,  &o,,  over  the  said  close ;  and 
if  he  does  this,  and  the  plaintiff  confines  himself  in  his  repli- 
cation to  a  traverse  of  that  plea,  and  the  defendant 
[  *226  ]  at  the  trial  proves  a  right  of  way  as  'alleged,  the 
plaintiff  would  be  precluded  (upon  the  principle 
already  explained)  from  giving  evidence  of  any  trespasses 
committed  out  of  the  line  or  track  in  which  the  defendant 
should  thus  appear  entitled  to  pass.  His  course  of  plead- 
ing in  such  a  case,  therefore,  is,  both  to  traverse  the  plea, 
and  also  to  new  assign,  by  alleging  that  he  brought  his 
action  not  only  for  those  trespasses  supposed  by  the  defend- 
ant, but  for  others  committed  on  oth^  occasions  and  in 
other  parts  of  the  close  out  of  the  supposed  way  —  which  is 
usually  called  a  new  assignment  extra  viam;  or,  if  he 
means  to  admit  the  right  of  way,  he  may  new  assign  simply 
without  a  traverse.(a) 

As  the  object  of  a  new  assignment  is  to  correct  a  mistake 
occasioned  by  the  generality  of  the  declaration,  it  always 
occurs  in  answer  to  a  plea,  and  is,  therefore,  in  the  nature 
of  a  replication.  It  is  not  used  in  any  other  part  of  the 
pleading,  because  the  statements  subsequent  to  the  declara- 
tion are  not  in  their  nature  such,  when  properly  framed,  as 
to  give  rise  to  the  kind  of  mistake  which  requires  to  be 
corrected  by  a  new  assignment. 

A  new  assignmedt  chiefly  occurs  in  an  action  of  trespass, 
but  it  seems  to  be  generally  allowed  *in  all  actions 
[  *227  ]   in  which  the  form  of  declaration  makes  the  reason 
of  the  practice  equally  applicable.(&) 

(a)  See  examples  of  a  new  assignment  extra  viam,  9  Went.  SS3,  396. 

(6)  1  Chitty,  602,  Ist  ed. ;  Yin.  Ab.  Novel  assignment,  4,  5;  3  Went. 
151 ;  Batt  v,  Bradley,  Cro.  Jac.  141 ;  Heydon  o.  Thompson,  1  A.  ft  E.  210. 
As  to  new  assignment  in  dAt^  see  Rogers  o.  Cnstance,  1  Q.  B.  77.  In  caw. 
Grove  v.  Wittiers,  4  Exch.  875  ;  Batt  v.  The  Great  Western  R.  Co.,  11  C  B. 
140.  In  assumpsit,  Wheeler  v.  Senior,  7  M.  ft  W.  562.  In  trover,  Aldred  v« 
Constable,  6  Q.  B.  370. 
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Several  new  assignments  may  ocour  in  the  coarse  of  the 
same  series  of  pleading.  Thus,  in  the  first  of  the  above 
examples,  if  it  be  supposed  that  three  different  assaults  had 
been  committed,  two  of  which  were  justifiable,  the  defend- 
ant might  plead  as  above  to  the  declaration,  and  then,  by 
way  of  plea  to  the  new  assignment,  he  might  again  justify 
in  the  same  manner  another  assault ;  upon  which  it  would 
become  necessary  for  the  plaintiff  to  new  assign  a  third, 
and  this  upon  the  same  principle  by  which  the  first  new 
assignment  was  required,  (e) 

A  new  assignment  is  said  to  be  in  the  nature  of  a  new 
declarat%on.{d)  It  seems  however  to  be  more  properly  con- 
sidered as  a  repetition  of  the  declaration,(6)  differing  only 
in  this,  that  it  distinguishes  the  true  ground  of  complaint, 
as  being  different  from  that  which  is  covered  by  the  plea. 
Being  in  the  nature  of  a  new  or  repeated  declara- 
tion, it  is  consequently  to  be  framed  with  as  *much  [  *228  ] 
certainty,  or  specification  of  circumstances,  as  the 
declaration  itself.(/}  In  some  cases,  indeed,  it  should  be 
even  more  particular,  so  as  to  ayoid  the  necessity  of  another 
new  assignment.  Thus,  where  the  plaintiff  declares  in  tres- 
pass qitare  clausitm /regit,  without  naming  the  close,  and  the 
defendant  pleads  the  common  bar,  (which,  as  we  have  seen, 
obliges  the  plaintiff  to  new  assign,)  he  was  always  required 
in  his  new  assignment  either  to  give  his  close  its  name,  or 
otherwise  sufficiently  describe  it,(^)  though  such  name  or 
description  was  not  till  the  recent  rule  of  court,  Hil.  4  W. 
4,  in  the  declaration.(A) 

(c)  1  Chitty,  614 ;  1  Saand.  299,  c ;  Pugh  v,  Griffiths,  7  A.  &  E.  827. 

(<f)  Bac.  Ab.  Trespass,  (1),  4,  2 ;  1  Sannd.  299,  c. 

(e)  See  1  Chitty,  602. 

(/)  Bac.  Ab.  ubi  supra;  1  Chitty,  610. 

{g)  Semb.  Dj.  264,  a;  Com.  Dig.  Pleader,  (3  M.  34)  ;  see  an  example  9 
Went.  187. 

(A)  On  the  subject  of  new  assignment,  see  1  Sannd.  299,  a,  n.  (6) ; 
Barnes  v.  Hunt,  11  East,  145;  Cheaslej  v.  Barnes,  10  East,  73;  Taylor  v. 
Smith,  7  Taunt.  156 ;  Taylor  v.  Cole,  3  T.  R.  292 ;  Lambert  v.  Prince,  1 
Bing.  317;  PhiUips  r.  Howgate,  5  Bam.  &  Aid.  220;  Bowen  v.  Jenkin,  6 
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Bj  a  general  rule  formerly  noticed,  all  pleadings  are  taken 
to  confess  such  traversable  matters  alleged  on  the  other, 
side,  as  they  do  not  traverse.  This  rnle,  however,  does  not 
apply  to  a  new  assignment,  which  is  considered  as  making 
no  admission  of  the  truth  of  the  matter  stated  in  the  plea. 
In  effect  it  states  only  that  the  matter  of  the  plea  is  irrele- 
^  vant,  as  not  applying  to  the  true  cause  of  action.  Any 
inquiry  into  its  truth  or  suflSciency  is  consequently  super- 

The  rule  under  consideration  and  its  exceptions  being 
now  discussed,  the  last  point  of  remark  relates  to  an  infer- 
ence or  deduction  to  which  it  gives  rise. 

It  is  implied  in  this  rnle,  that  as  the  proceeding  must 
either  be  by  demurrer,  traverse,  or  confession  and  avoid- 
ance, so  any  of  these  forms  of  opposition  to  the  last  plead- 
ing is  in  itself  sufficierU. 
[  *229  ]  *There  is  however  an  exception  to  this,  in  a  case 
which  the  books  consider  to  be  anomalous  and  soli- 
tary. It  is  as  follows : — if  in  debt  on  a  bond  conditioned 
for  the  performance  of  an  award,  the  defendant  pleads  that 
no  award  was  made^  and  the  plaintiff  in  reply  alleges,  that 
an  award  was  made,  setting  it  forth,  it  is  held  that  he  must 
also  proceed  to  state  a  breach  of  the  award ;  and  that  with- 
out stating  such  breach,  the  replication  is  in8ufficient.(t) 
This,  as  has  been  observed,  is  an  anomaly,  for,  as  by  alleg- 
ing and  setting  forth  the  award,  he  fully  travenes  the  plea 

A.  ftE.  911 ;  Jamas  v,  Ingliam,  5  Bing.  N.  C.  554;  GloTer  v,  Dixon,  9 
Ezch.  158;  Dean  v.  Taylor,  11  Exch.  68;  The  Eastern  Counties  Railway 
Co.  V.  Dorland,  5  C.  B.  N.  8.  821.  Some  of  these  cases  wiU  he  fonnd  to 
inTolye  nice  distinctions  as  to  the  necessity  in  particolar  instances  of  a  new 
assignment. 

(*A)  Norman  v.  Wescombe,  S  M.  &  W.  349.  See  GroTC  v.  Withers,  4 
Ezch.  875. 

(0  1  Sannd.  108,  n.  (1);  Meredith  v.  Alleyn,  1  Salk.  188;  Carth.  116, 
S.  C. ;  Nicholson  v.  Simpson,  Stra.  S99.  In  Meredith  v.  ADeyn  a  reason 
is  assigned  for  t|ie  exception,  hnt  not  (as  the  author  conceives)  a  satisfactory 
one.  Though  this  is  considered  as  a  soUtary  case,  it  may  be  ohsenred  that 
another  analogoos  one  is  to  be  found,  Qayle  v.  Betts,  1  Mod.  887. 
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which  denied  the  existence  of  an  award,  the  replication 
would  4ieem,  according  to  the  general  role  under  considera- 
tion, to  be  sufficient  without  the  specification  of  any  breach. 
And  in  accordance  with  that  rule,  it  is  expressly  laid  down 
that  in  all  other  cases,  ^*  if  the  defendant  pleads  a  special 
matter  that  admits  and  excuses  a  non-performance,  the 
plaintiff  need  only  answer  and  falsify  the  special  matter 
alleged ;  for  he  that  excuses  a  non-performance  supposes  it, 
and  the  plaintiff  need  not  show  that  which  the  defendant 
hath  supposed  and  admitted.'XiX^^) 

♦BULE  11.  [  *2S0  ] 

upon  A  TRATBBSB  I88UB  MUST  BB  TBHDBBBD. 

In  the  account  given  in  another  place(2)  of -traverses,  it 
was  shown,  that  the  different  forms  all  involve  a  tenckr  of 
issue.  The  rule  under  consideration  pre^ribes  this  as  a 
necessary  incident  to  them,  and  establishes  it  as  a  general 
principle,  that  wherever  a  traverse  takes  place,  or,  in  other 
words,  wherever  a  denial  or  contradiction  of  fact  occurs  in 
pleading,  issue  ought  at  the  same  time  to  be  tendered  on 
the  fact  denied.  The  reason  is,  that  as  by  the  contradic- 
tion, it  sufficiently  appears  what  is  the  issue  or  matter  in 
dispute  between  the  parties,  it  is  time  that  the  pleading 
should  now  close,  and  that  the  method  of  deciding  this 
issue  should  be  adjusted. 

The  formulas  of  tendering  the  issue  in  fact,  vary  of  course 
according  to  the  mode  of  trial  proposed. 

The  tender  of  an  issue  to  be  tried  by  jury,  is  by  a  for- 
mula called  the  conclusion  to  the  country.    This  conclusion 
is  in  the  following  words  when  the  issue  is  ten- 
dered by  the  defendant ;  "  And  of  *this  the  said  [  *2Zl  ] 
defendant  puts  himself  upon  the  country."    When 

(Jk)  Per  Holt,  C  J.,  Meredith  v.  AUeyn,  1  Salk.  188. 
(/)  Supra,  p.  158. 

(12)  See  Second  Appendix,  note  (9). 
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it  is  tendered  by  the  plaintiff,  the  formula  is  as  follows: 
"And  this  the  said  plaintiff  prays  may  be  inquired  of  by 
the  country ."(^)  It  is  held,  however,  that  there  is  no 
material  difference  between  these  two  modes  of  expression, 
and  that  if  ponit  se  be  submitted  for  petit  quod  inquiratur, 
or  vice  versfi,  the  mistake  is  unimportant.(n)  Of  the  tender 
of  issue  thus  concluding  to  the  country,  several  examples 
have  already  been  given  in  this  work,(o)  and  to  these  it  will 
now  be  sufficient  to  refer. 

The  form  of  tendering  an  issue  to  be  tried  by  record  ia 
this : — 

PLEA. 

Of  Judgment  Recovered. 

In  Assumpsit. 

And  the  said  defendant,  by his  attorney,  says  that  the  said  plain- 
tiff heretofore,  to  w^t,  in term,  in  the  — ^  year  of  the  reign  of  oar 

lord  the  now  king,  in  the  court  of  our  sidd  lord  the  king,  before  tho 
king  himself,  the  same  court  then  and  still  being  holden  in  Westminster, 
in  the  county  of  Middlesex,  impleaded  the  said  defendant  in  a  certun 

plea  of  trespass  on  die  case  on  promises,  to  the  damage  of 
[  *282  ]  the  said  plaintiff  of pounds,  for  the  not  performing  *the 

same  identical  promises  and  undertakings  in  the  said  declara- 
tion mentioned.  And  such  proceedings  were  thereupon  had  in  the  same 
court  in  that  plea,  that  afterwards,  to  wit,  in  that  same  term,  the  said 
plaintiff  by  the  consideration  and  judgment  of  the  said  court  recovered 
in  the  said  plea  against  the  said  defendant  — ~-  pounds  for  the  damages 
which  he  had  sustained,  as  well  by  reason  of  the  not  performing  of  the 
same  promises  and  undertakings  in  the  said  declaration  mentioned,  as 
for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  defendant  was  convicted,  as  by  the  record  and  pro- 
ceedings thereof,  remuning  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself,  at  Westminster  aforesud,  more  fully  appears, 
which  said  judgment  still  remains  in  full  force  and  effect,  not  in  the  least 
reversed,  satisfied  or  made  void.  And  this  the  said  defendant  is  ready 
to  verify  by  the  said  record. 

(m)  Heath's  Maxims,  68 ;  Weltale  v.  Glover,  10  Mod.  166 ;  Bract.  57 ; 
Ry.  Plac.  Pari.  146. 

(n)  Weltale  v.  Glover,  10  Mod.  166 ;  Hartwell  o.  Hemmenway,  7  Pi(^ 
117. 

(o)  Snpra,  p.  52,  61,  &c. 
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REPLICATION. 

And  the  said  plaintiff  says,  that  there  is  not  any  reoord  of  the  said 
supposed  recovery  remaining  in  the  said  oonrt  of  our  said  lord  the  king, 
before  the  king  himself,  in  manner  and  form  as  the  said  defendant  hath 
above  in  his  said  plea  alleged.  And  this  he,  the  said  plaintiff,  is  ready 
to  verify,  when,  where,  and  in  snoh  manner  as  the  court  here  shall  order, 
direct,  or  appoint (|>) 

The  tender  of  an  issue  to  be  decided  by  certiJicaU  or  vnt* 
nesses  is  by  the  following  formula :  ''  And  this  the 
said  plaintiff"  [or  defendant]  *"  is  ready  to  verify,    [  *288  ] 
when,  where,  and  in  such  manner  as  the  court 
here  shall  order,  direct,  or  appoint."(9) 

With  respect  to  the  extraordinary  methods  of  trial,  their 
occurrence  is  too  rare  to  have  given  rise  to  any  illustration 
of  the  rule  in  question.  It  refers  chiefly  to  traverses  of 
such  matters  of  fact  as  are  triable  by  the  cdUntry  ;  and,  there- 
fore, we  find  it  propounded  in  the  books  most  frequently  in 
the  following  form ;  ihat^  upon  a  rhegative  and  affirmaiive^  the 
pleading  shall  conclude  to  the  country ;  hut  otherwise  with  a 
verification,{r) 

To  the  rule,  in  whatever  form  expressed,  there  is  the 
following  exception :  tha^  when  new  matter  is  introduced^  the 
pleading  should  always  conclude  vrith  a  veriJication.{s) 

A  traverse  may  sometimes  involve  the  allegation  of  new 
matter ;  and  in  such  instances  the  conclusion  must  be  with 
a  verification,  and  not  to  the  country.  An  illustration  of 
this  is  afforded  by  a  case  of  very  ordinary  occurrence,  viz., 

(p)  2  Chitty,  438,  608,  Ut  ed. ;  Tidd,  800,  801,  8th  ed.,  where  see  the  fur- 
ther entry  with  which  the  replication  in  such  cases  concludes,  {j^iving  a  day  to 
produce  the  record. 

(9)  See  Co.  Ent.  180,  b ;  Bast.  288 ;  Thome  v,  Bolf,  Moore  14  ;  Benl.  86, 
8.  C. ;  8  Chit.  599,  Ist  ed. 

(r)  Com.  Dig.  Pleader  (E.  82)  ;  1  Sannd.  103,  n.  (1). 

(a)  1  Sannd.  103,  n.  (1),  and  the  anthoritieB  there  cited;  Whitehead  9. 
Buckland,  Stile,  401  ;  Comwallif  o.  Savery,  8  Burr.  772  ;  Vere  f.  Smith,  2 
LcT.  5;  Vent.  121,  S.  C.  ;  Sayre  v.  Minnis,  Cowp.  575;  Henderson  v. 
Withy,  2  T.  B.  576  ;  Calrert  v.  Gordon,  7  Bam.  &  Cress.  809. 
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where  the  action  is  in  debt  on  a  bond  conditioned 
[*234]  for  ^performance  of  covenants.    If  the  defendant 

pleads  genendlj,  performance  of  the  covenants^ 
and  the  plaintiff  in  his  replication  relies  on  a  breach  of 
them,  he  most  show  speciallj  in  what  that  breach  consists, 
for  to  reply  generally  that  the  defendant  did  not  perform 
them,  would  be  too  vague  and  uncertain.^  His  replication, 
therefore,  setting  forth,  as  it  necessarily  does,  the  circum- 
stances of  the  breach,  discloses  new  matter;  and  conse- 
quently, though  it  is  a  direct  denial  or  traverse  of  the  plea, 
it  must  not  tender  issue,  but  must  conclude  with  a  verifica- 
tion.(u)  So  in  another  common  case,  in  an  action  of  debt 
on  bond  conditioned  to  indemnify  the  plaintiff  against  the 
consequences  of  a  certain  act,  if  the  defendant  pleads  non 
damnificatus,  and  the  plaintiff  replies  alleging  a  damnifica- 
tion, he  must,  on  the  principle  just  explained,  set  forth  the 
circumstances,  and  the  new  matter  thus  introduced  will 
make  a  verification  necessary  .(a;)  To  these  it  may  be  useful 
to  add  another  example.  The  plaintiff  declared  in  debt,  on 
a  bond  conditioned  for  the  performance  of  certain  covenants 

by  the  defendant,  in  his  capacity  of  clerk  to  the 
[  *235  ]   plaintiff; .  one  of  which  covenants  ^was,  to  account 

for  all  the  money  that  he  should  receive.  The 
defendant  pleaded  performance.  The  plaintiff  replied,  that 
on  such  a  day,  such  a  sum  came  to  his*hands,  which  he  had 
not  accounted  for.  The  defendant  rejoined,  that  he  did 
account,  and  in  the  following  manner :  that  thieves  broke 
into  the  counting-house  and  stole  the  money,  and  that  he 
acquainted  the  plaintiff  of  the  &ct ;  and  he  concluded  with 
a  verification.  The  court  held,  that  though  there  was  an 
express  affirmative  that  he  did  account,  in  contradiction  to 
the  statement  in  the  replication,  that  he  did  not  account, 
yet  that  the  conclusion  with  a  verification  was  right;  for 

(t)  This  nsalts  from  a  nde  which  will  be  diacnssed  hereafter.    See  Sect. 
IV. 

(m)  See  an  example  in  Qainsford  v,  GrifBdi,  I  Sannd.  M 
ix)  See  an  example  in  Richards  v.  Hodges,  2  Sannd.  82. 
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the  Tiew  matter  being  alleged  in  the  rejoinder,  the  plaintiff 
ought  to  have  liberty  tcv  come  in  with  a  surrejoinder,  and 
answer  it  by  traversing  the  robbery .(y) 

The  application,  however,  to  particular  cases,  of  this 
exception,  as  to  the  introduction  of  new  matter,  is  occasion- 
ally nice  and  doubtful ;  and  it  becomes  difficult  sometimes 
to  say  whether  there  is  any  such  introduction  of  new 
matter  as  to  make  the  tender  of  issue  improper.  Thus, 
in  debt  on  a  bond  conditioned  to  render  a  full  account  to 
the  plainti£^  of  all  such  sums  of  money  and  goods  as  were 
belonging  to  W.  N.  at  the  time  of  his  death, — ^the  defend- 
ant pleaded  that  no  goods  or  sums  of  money  came  to  his 
hands.  The  plaintiff  replied,  that  a  silver  bowl, 
which  belonged  to  the  said  W.  N.  *at  the  time  of  [  •286  ] 
his  death,  came  to  the  hands  of  the  defendant, 
viz.  on  such  a  day  and  year :  "  and  that  he  is  ready  to 
verify,"  &c.  On  demurrer,  it  was  contended  that  the  re- 
plication ought  to  have  concluded  to  the  country,  there 
being  a  complete  negative  and  affirmative ;  but  the  court 
thought  it  well  concluded,  as  new  matter  was  introduced. 
However,  the  learned  judge  who  reports  the  case  thinks  it 
clear  that  the  replication  was  had ;  and  Mr.  Sergeant  Wil- 
liams expresses  the  same  opinion, — holding  that  there  was 
no  introduction  of  new  matter,  such  as  to  render  a  verifi- 
cation proper.(2) 

To  the  same  exception  formerly  belonged  the  case  of 
special  traverses,  which  always  concluded,  until  the  rule 
of  Hil.  T.  4  Wil.  IV.,  with  a  verification.  But  by  that  rule 
it  is  provided  (as  stated  in  a  former  part  of  this  work)  that 
they  should  henceforth  conclude  to  the  country. 

ilf)  Vere  v.  Smith,  SLer.  5;  Vent,  lai,  S.  C. 

(x)  Hajman  v,  Gerrard,  1  Sannd.  102  $  tmt  see  Conwallis  p.  Saverj,  Bmr. 
778 ;  Sayre  v»  Minns,  Cowp.  575. 
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EULE  III. 

\ 

I8BUI  WHIH  WILL  TXKDIBID  MUST    BE  ▲COBPTBD.(a) 

If  issue  be  well  tendered  both  in  point  of  sab- 

f  *237  ]   *stanoe  and  in  point  of  form,  nothing  remains  foi 

the  opposite  party,  but  to  accept  or  join  in  it ;  and 

he  can  neither  demur,  traverse,  nor  plead  in  confession  and 

ayoidance.(&) 

The  acceptance  of  the  issue,  in  case  of  a  conclusion  to 
the  country,  i.  e.  of  trial  by  jury,  may  (as  explained  in  the 
first  chapter)  (c)  either  be  added  in  making  up  the  issue,  or 
may  be  delivered  before  that  transcript  is  made  up.  It  is 
in  both  cases  called  the  similiter;  and  in  the  latter  case  a 
special  similiter.  The  foriA  of  a  special  similiter  is  thus: 
''And  the  said  plaintiff,  [or  " defendant"]  as  to  the  plea," 
[or  "replication,"]  &c.  "of  the  said  defendant,"  [or  "plain* 
tifl^"]  "whereof  he  hath  put  himself  upon  the  country," 
[or  "  whereof  he  hath  prayed  it  may  be  inquired  by  the 
country,"]  "  doth  the  like."  The  similiter,  when  added  in 
making  up  the  issue  or  paper-book,  is  simply  this : — "  And 
the  said  plaintiff"  [or  "  defendant"]  "  doth  the  like." 

As  the  party  has  no  option  in  accepting  the  issue,  when 
well  tendered,  and  as  the  similiter  may  in  that  case  be 
added  for  him,  the  acceptance  of  the  issue  when 
[  *288  ]  well  tendered  may  be  considered  as  a  mere  matter 
of  form.  It  is  a  form,  *however,  which  should 
be  invariably  observed ;  and  its  omission  has  sometimes 
formed  a  ground  of  successful  objection, — even  after  ver- 
dict.((2) 

The  rule  expresses,  that  the  issue  must  be  accepted  only 
when  it  is  well  tendered.    For  if  the  opposite  party  thinks 

(a)  Bac.  Ab.  Pleas,  &c.  p.  863,  5th  edit.  ;  Digby  v.  Fitsharbert,  Hob.  104  , 
Wilson  V,  Kemp,  2  M.  &  8.  549.  *<  In  all  pleadings,  wherever  a  trarerse  wa* 
first  properly  taken,  the  issue  closed."— Oib.  C.  P.  66. 

(6)  But  he  may  pleiMl  in  eMtoppd,  (c)  Bapra,  p.  73. 

((f)  Oriffith  V.  Crockford,  3  Brod.  &  Bing.  1 ;  bat  see  2  Sannd.  319,  n.  (6), 
ud  Tidd,  956,  8th  edit.,  and  Earle  v.  Hall,  22  Pick.  102. 
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the  traverse  bad  in  substance  or  in  form,  or  objects  to  the 
mode  of  trial  proposed,  in  either  case  he  is  not  obliged  to 
add  the  similiter,  but  may  demur  ,'{fi)  and  if  it  has  been 
added  for  him,  maj  strike  it  out  and  demur.(/) 

The  similiter,  therefore,  serves  to  mark  the  acceptance 
both  of  the  question  itself  and  the  mode  of  trial  proposed. 
It  seems  originally,  however,  to  have  been  introduced  in 
a  view  to  the  kUter  point  only.  The  resort  to  a  jury,  in 
ancient  times,  could  in  general  be  had  only  by  the  mutual 
eansent  of  each  party  .(^)  It  appears  to  have  been 
*with  the  object  of  expressing  such  consent,  that  [  *289  ] 
the  similiter  was,  in  those  times,  added  in  drawing 
up  the  record,  and  from  the  record  it  afterwards  found  its 
way  into  the  written  pleadings.  Accordingly,  no  similiter, 
or  other  acceptance  of  issue  is  necessary,  when  recourse 
is  had  to  any  of  the  other  modes  of  trial ;  and  the  rule  in 
question  does  not  extend  to  these.  Thus,  when  issue  is 
tendered  to  be  tried  by  the  record,  as  in  the  above  example, 
(p.  282,)  the  plaintiff  is  entitled  to  consider  the  issue  as 
complete  upon  such  tender  ]{h)  and  no  acceptance  of  it  on 
the  other  side  is  essential. 

The  rule  in  question  extends  to  an  issue  in  law,  as  well 

(c)  But  he  cannot  plead  over,  as  we  have  seen  he  may  do  in  case  of  an  im- 
material trayerse  with  an  absque  hoc.  Whitehead  v,  Backland,  Stile,  40S, 
where  Bolle,  C.  J.>  says,  the  plaintiff  *'  mast  either  demur  or  join  in  issue 
with  you ;  and  I  hare  not  heard  of  passing  over  in  this  case  as  may  be  done 
in  the  case  of  a  traverse,'*  (meaning  a  traverse  with  an  absque  hoc).  So  it  is 
tud,  per  Holt,  C.  J.,  that  pleading  over,  when  an  issue  is  offered,  is  a  dit' 
emUinuance,    Campbell  v.  St.  John,  1  Salk.  219, 

(/)  Vide  supra,  p.  74. 

(g)  See  Appendix,  Notb  (3d).  It  may  be  observed,  that  this  is  stiU  indi- 
cated by  the  form  of  the  venire  facias ;  which  contains  the  formal  clause, 
"because  as  well  the  said  defendant,  as  the  said  plaintiff,"  ftc.  '*have  put 
themselves  upon  that  jury."    Vide  supra,  p.  79. 

(A)  And  the  replication  may  therefore  conclude  with  an  entry  that  a  day 
Is  given  to  inspect  the  record.    Tipping  v.  Johnson,  2  Bos.  &  Pul.  S02; 
Jackson  v.  Wickes,  2  Marsh.  854  ;  7  Taunt  SO,  S.  C. :  Pitt  o.  Knight,  1 
Saund.  96,  a ;  Tidd,  800,  801,  8th  edit.  $  South  Staffordshire  R.  Ck>.  v.  Smith 
5  Bzch.  473. 


289  OF  THE  PRINCIPAL 

as  an  issue  in  ftuA ;  for  by  analogy  (as  it  would  seem)  to 
the  similiter,  the  party  whose  pleading  is  opposed  by  a 
demurrer,  is  required  formally  to  acoept  the  issue  in  law 
which  it  tenders,  by  the  formula  called  9k  joinieT  in  demurrer; 
of  which  an  example  was  given  in  the  first  chapter.(t) 
However,  it  differs  in  this  respect  from  the  similiter — ^that 
whether  the  issue  in  law  be  well  or  ill  tendered, — ^that  is, 

whether  th«  demurrer  be  in  proper  form  or  not, — 
[  *240  ]   the  opposite  party  is  equally  bound  to  join  in 

demurrer.  For  it  is  a  rule,  OujX  there  *can  be  no 
demtvrrer  upon  a  demurrer, ik)  because  the  first  is  sufficient, 
notwithstanding  any  inaccuracy  in  its  form,  to  bring  the 
record  before  the  court  for  their  adjudication;  and  as  for 
traverse  or  pleading  in  confession  and  avoidance,  there  is  of 
course  no  ground  for  them,  while  the  last  pleading  still 
remains  unanswered,  and  there  is  nothing  to  oppose  but  an 
exception  in  point  of  law. 

SECTION  n. 

OF  BULBS  WHICH  TBBD  TO  BBOUBB    THB   M1.TBBXALITT  OF  THB  ISSUB. 

In  a  view  to  the  materiality  of  the  issue,  it  is  of  course 
necessary  that  at  each  step  of  the  series  of  pleadings  by 
which  it  is  to  be  produced,  there  should  be  some  pertinent 
and  material  allegation  or  denial  of  fi&ct.  On  this  subject, 
therefore,  a  general  rule  may  be  propounded  in  the  follow- 
ing form : — 

RULE. 

ALL  PUADDIOI  BVBT  OOBTAIH  JIATTBR  PSBTUnunr  AMD  MATIBIAL. 

Thus,  if  to  an  action  of  assumpsit  against  an  adminis* 

tratrix,   laying   promises    by    the    intestate,    she 

[  *241  ]  *pleads  that  she,  the  defendant  (instead  of  the 

(0  Supra,  56. 

{k)  Bfto.  Ab.  Pleas,  &c.  (N.  8).    And  demurrer  upon  demurrer  is  a  dSw- 
eontinuanc€!  Campbell  r.  St.  John,  1  Salk.  219. 
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intestate.)  did  not  promise,  the  plea  is  obviously  inunaterial 
and  bad.(2) 

So  where  in  replevin  for  taking  cattle,  the  defendant 
avowed  taking  them  in  the  close  in  which,  &c.,  for  rent  in 
arrear,  and  the  plaintiff  pleaded  in  bar  to  the  avowry  that 
the  cattle  were  not  levant  and  couchant  on  the  close  in 
which,  &c.,  the  plea  was  holden  bad  on  demurrer, — ^for  it  is 
a  general  rule  that  all  things  upon  the  premises  are  distrain- 
able  for  rent  in  arrear,  and  the  levancy  and  couchancy  of 
the  cattle  is  immaterial,  unless  under  special  circumstances, 
such  as  did  not  appear  by  the  plea  in  bar  to  have  existed  in 
this  case.(m) 

With  respect  to  traverses  in  particular,  this  general  doc* 
trine  is  illustrated  in  the  books  by  subordinate  rules  of  a 
more  special  kind.    Thus  it  is  laid  down : — 

1.  That  traverse  must  not  be  taken  on  an  immaterial 
point,{n) 

This  rule  prohibits  first  the  taking  of  a  traverse  on  a 
point  wholly  immaterial.  Thus,  where  to  an 
^action  of  trespass  for  assault  and  battery  the  [  *242  ] 
defendant  pleaded  that  a  judgment  was  recovered, 
and  execution  issued  thereupon  against  a  third  person,  and 
that  the  plaintiff,  to  rescue  that  person's  goods  from  the 
execution,  assaulted  the  bailiffs;  and  that  in  aid  of  the 
bailiffs,  and  by  their  command,  the  defendant  molliter  manus 
imposuit  upon  the  plaintiff,  to  prevent  his  rescue  of  the 
goods,  it  was  holden  that  a  traverse  of  the  command  of  the 
bailiffs  was  bad.    For  even  without  their  command,  the 

(/)  Anon.,  a  Vent.  196. 

(m)  Jones  o.  Powell,  5  Barn.  &  Cress.  647.  See  also  Hall  w.  Tapper,  3 
Bam.  &  Aid.  655. 

(n)  Com.  Dig.  Pleader,  (R.  8),  (G.  10).  Bac.  Ab.  Pleas,  &e.  (H.  5). 
Walker  v.  Jones,  2  C.  &  M.  672 ;  Burroughs  v.  Hodgson,  9  A.  &  E.  499 ; 
Rndford  v.  Smith,  3  M .  &  W.  254 ;  Spaeth  o.  Hare,  9  M.  &  W.  826 ;  Do 
Medina  v,  Norman,  9  M.  &  W.  820 ;  Owynne  v.  Bnmell,  6  Bing.  N.  C.  453  ; 
The  Queen  r.  Dendy,  22  L.  J.  Q.  B.  247  ;  Lush  v.  Russell,  5  Ezch.  208, 
orermllng  Powell  v.  Bradburjr,  7  C.  B.  201. 
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defendant  might  lawfully  interfere  to  prevent  a  rescue,  which 
is  a  breach  of  the  peace.(o) 

So,  by  this  rule  a  traverse  is  not  good  when  taken  on  mat- 
ter, the  allegation  of  which  was  premcUure,  though  in  itself 
not  immaterial  to  the  case.  Thus,  if  in  debt  on  bond,  the 
plaintiff  should  declare  that  at  the  time  of  sealing  and  de- 
livery, the  defendant  was  of  full  age,  the  defendant  should 
not  traverse  this,  because  it  was  not  necessary  to  allege  it  in 
the  declaration ;  though  if  in  fact  he  was  a  minor,  this  would 
be  a  good  subject  for  a  plea  of  infancy — to  which  the  plain- 
tiff might  then  well  reply  the  same  matter,  viz.,  that  he  was 

of  age.(p) 
[  *248  ]  *Again,  this  rule  prohibits  the  taking  of  a  tra- 
verse of  matter  of  aggravation;  that  is,  matter 
which  only  tends  to  increase  the  amount  of  damages,  and 
does  not  concern  the  right  of  action  itself.  Thus,  in  tres 
pass  for  chasing  sheep,  per  quod  the  sheep  died,  the  dying 
of  the  sheep  being  aggravation  only,  is  not  tTaversable.(2) 
The  rule  also  prohibits  the  traverse  of  consequential  damage 
resulting  from  facts  previously  stated.  Thus,  where  it  was 
alleged  as  a  breach  of  covenant,  that  a  ship  was  not  tight, 
etc.,  and  fitted  for  the  voyage,  pursuant  to  the  covenant  in 
that  behalf,  whereby  she  was  obliged  to  put  back,  and  by 
reason  thereof  was  detained ;  a  plea  "  as  to  so  much  of  the 

(o)  Bridg^water  v.  Bythway,  3  Lev.  118.  Aliter,  if  not  done  to  prevent  a 
rescue ;  for  in  a  case  where  defendant  justifies  merely  as  assistant  to,  and  by 
command  of,  a  person  executing  legal  process,  the  command  is  traversable. 
Britton  o.  Cole,  S  8alk.  409. 

(j>)  Sir  Balph  Bovy's  case,  1  Vent  217.  So  in  an  action  against  a  mas- 
ter for  the  dismissal  of  his  servant,  the  defendant  ought  not  to  traverse  the 
allegation  in  the  declaration  that  he  wrongfully  dismUwd  the  plaintiff,  but 
should  plead  in  confession  and  avoidance  the  particular  misconduct  which 
justified  the  plaintiff's  dismissal.  Lush  9.  Russell,  5  Bxch.  803.  See 
Horton  v.  M'Murtry,  29  L.  J.  (N.  8.)  Ex.  260.  If,  however,  instead  of 
demurring  the  plaintiff  joins  issue  on  such  informal  traverse,  the  lawfulness, 
M  well  as  the  fact,  of  the  dismissal  wiU  be  in  issue  at  the  trial. 

iq)  Leech  v,  Widsley,  1  Vent.  54 ;  1  Lev.  283,  S.  C. 
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declaration  as  relates  to  tbe  detaining,"  was  held  bad.('j) 
So  where  by  an  agreenynt  a  sum  of  £500  was  imposed  as 
a  penalty  on  the  noi^)erformance  of  certain  stipulations 
contained  therein,  and  in  an  action  brought  thereon,  the 
declaration  wrongly  treated  this  sum  as  liquidated  damages, 
and  after  alleging  divers  breaches,  averred  that  the  defend- 
ant had  not  paid  the  £500,  a  plea  ''to  the  plaintiff's  claim 
as  and  for  liquidated  damages/'  setting  out  the  agree- 
ment and  alleging  that  the  £500  was  a  penalty  and 
not  liquidated  damages,  was  held  bad  as  a  plea  to  the 
damages  on\j.{^q)  So  it  is  laid  down  that  in  general,  tra- 
verse is  not  to  be  taken  on  matter  of  inducement,  that  is 
matter  brought  forward  only  by  way  of  explanatory  intro- 
duction to  the  main  allegations  ]{^q)  but  this  is  open  to  many 
exceptions,  for  it  often  happens  that  introductory  matter  is 
in  itself  essential,  and  of  the  substance  of  the  case,  and  in 
such  instances,  though  in  the  nature  of  inducement,  it  may 
nevertheless  be  traver8ed.(r) 

(Vgr)  Porter  v.  Izat,  1  M,  &  W.  381.  And  see  Smith  v.  Thomas,  2  Bing. 
N.  C.  378. 

(•9)  BeindeU  v,  Schell,  4  C.  B.  N.  S.  97. 

(^)  By  the  term  inducement  is  meant  that  part  of  a  declaration  which 
contains  a  statement  of  the  facts  oat  of  which  the  charge  arises,  or  which  are 
necessary  or  useful  to  make  that  charge  intelligible.  Tindal,  C.  J.,  in 
Tayemer  v.  Little,  5  Bing.  N.  C.  685  ;  Lord  Abinger  in  Wright  9.  Laiuson, 

5  M.  &  W.  744;  Lord  v.  Tyler,  14  Pick.  165.  In  short,  it  includes  all  the 
allegations  which  do  not  involve  the  special  charge  against  the  defendant. 
Wright  V.  Lainson,  2  M.  &  W.  748.  And  although  it  is  usual  with  good 
pleaders  to  introduce  these  facts  as  a  preliminary  statement,  since  by  so 
doing  the  whole  charge  is  rendered  more  perspicuous,  yet,  the  pleading  will 
be  equally  good  in  law,  and  the  plea  of  not  guilty  will  have  precisely  the 
fame  operation,  though  the  inducement  be  inserted  at  the  very  end  of  the 
declaration,  or  be  interwoven,  by  way  of  parenthesis,  with  the  charge  itself. 
Lord  Abinger  in  Dunford  o.  Trattles,  12  M.  &  W.  534  ;  Torrence  v,  Gibbins, 

6  Q.  B.  297.  For  it  will  then,  as  Mr.  Baron  Parke  has  expressed  it,  '<  be 
■imply  put  in  the  wrong  place."  Lewis  0.  Alcock,  3  M.  &  W.  190 ;  1  Taylor 
£t.  (  276,  3d  ed. 

(r)  Com.  Dig.  Pleader,  (G.  14)  ;  Kinnersley  9.  Cooper,  Cro.  Eliz.  168; 
Carvick  v.  Blagrave,  1  Brod.  &  Bing.  531 ;  Jones  v.  Roberts,  4  Tyrw.  48  ; 
Oledfltane  v.  Hewitt,  1  Cromp.  &  Jer.  565.  In  a  recent  English  case,  a 
dedaration  for  libel  stated  that  at  the  time  of  committing  the  grievance. 
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While  it  is  thus  the  rule  that  traverse  mast  not  be  taken 
on  an  immaterial  point,  it  is  on  the  other  band  to  be  ob- 
served, thcU  where  there  are  several  material  allegations,  it  tf 
in  the  option  of  the  pleader  to  traverse  which  fie  plea8es.{s) 
Thus,  in  trespass,  if  the  defendant  pleads  tbat  A. 
[  *244  ]  was  seised  and  demised  *to  him,  the  plaintiff 
may  traverse  either  the  seisin  or  the  demise.(t) 
Again,  in  trespass,  if  the  defendant  pleads  that  A.  was  seised, 
and  enfeoffed  B.,  who  enfeoffed  C,  who  enfeoffed  D.,  whose 
estate  the  defendant  hath ; — in  this  case  the  plaintiff  may  tra- 
verse  which  of  the  feoffments  he  pleasea.(ii) 

The  principle  of  this  rule  is  sufficiently  clear,  for  it  is  evi- 
dent that  where  the  case  of  any  party  is  bailt  upon  several 
allegations,  each  of  which  is  essential  to  its  support,  it  is  as 
effectually  destroyed  by  the  demolition  of  any  one  of  these 
parts,  as  of  another. 

It  is  also  laid  down, 

the  defendant  naed  the  words  "black  sheep,*'  meaning  a  person  of  stained 
and  snllied  reputation ;  and  that  the  defendant  used  the  words  *^  black 
legs,"  meaning  a  person  guilty  of  cheating  and  defranding.  It  then  stated 
that  the  defendant  pablished  of  the  plaintiff  the  following  libel  "black 
sheep"  (meaning  thereby  that  the  plaintiff  was  a  black  sheep  in  the  sense 
in  which  the  word  was  so  used  as  aforesaid),  and  then  set  forth  a  para- 
graphy  which  contained  nothing  in  itself  libellous.  It  was  urged  that  the 
proper  office  of  an  introductory  arerment  is  to  state  facts,  by  reference  to 
which  the  libel  will  be  made  intelligible,  but  that  the  meaning  of  the 
words  in  abstract  and  without  reference  to  facts,  is  not  properly  the  subject 
of  an  introductory  averment ;  '^  and  upon  this  part  of  the  case,"  said  Mr. 
Baron  Parke,  '*we  hare  had  some  doubt."  But  it  was  decided  that  the 
arerment  of  the  meaning  of  the  term  <*  black  sheep"  was  properly  introduced 
by  way  of  inducement.  M'Gregor  v,  Gregory,  2  Dowl.  N.  S.  769,  and  1 1 
M.  &  W.  287. 

(<)  Com.  Dig.  Pleader,  (G.  10)  ;  Read's  case,  6  Rep.  24 ;  Helyar's  case, 
6  Bep.  24,  b ;  Doct.  PI.  354,  365 ;  Baker  o.  Blackman,  Cro.  Jac.  682 ; 
Young  9.  Rudd,  Garth.  347  ;  Toung  o.  Buddie,  Salk.  627  ;  Bac.  Ab.  Pleas, 
iac,  (H.  5),  p.  392,  5th  edit. ;  Heydon  v.  Thompson,  1  A.  &  £.  223 ;  Lear- 
mouth  V.  Grandine,  4  M.  &  W.  658. 

(()  Com.  Dig.  Pleader,  (G.  10)  ;  Moore  o.  Pudsey,  Hardr.  317.  See 
Cuthbertson  v.  Irring,  4  H.  &  N.  742,  758. 

(u)  Doct.  PI.  365. 
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2.  That  a  traverse  must  not  be  too  large,  nor  ^)n  the  other 
hand  too  narrow,{x) 

As  a  traverse  must  not  be  taken  on  an  immaterial  alle- 
gation,  80  when  applied  to  an  allegation  that  is  material,  it 
ought  in  general  to  take  in  no  more  and  no  less  of  that 
allegation  than  is  material.  If  it  involves  more,  the  tra- 
verse is  said  to  be  too  large;  if  less,  too  narrow, 

A  traverse  may  be  too  large  by  involving  in 
•the  issue — quantity,  time,  place,  or  other  cir-  [  *245  ] 
cumstances,  which,  though  forming  part  of  the 
allegation  traversed,  are  immaterial  to  the  merits  of  the 
cause.  Thus,  in  an  action  of  debt  on  bond  conditioned 
for  the  payment  of  £1600,  the  defendant  pleaded  that  part 
of  the  sum  mentioned  in  the  condition,  to  wit,  £1500,  was 
won  by  gaming,  contrary  to  the  statute  in  such  case  made 
apd  provided ;  and  that  the  bond  was  consequently  void. 
The  plaintiff  replied  that  the  bond  was  given  for  a  just  debt, 
and  traversed  that  the  £1500  was  won  by  gaming,  in 
manner  and  form  as  alleged.  On  demurrer  it  was  objected 
that  the  replicsftion  was  ill,  because  it  made  the  precise 
sum  parcel  of  the  issue,  and  tended  to  oblige  the  defendant 
to  prove  that  the  whole  sum  of  £1500  was  won  by  gaming; 
whereas  the  statute  avoids  the  bond,  if  any  part  of  the 
consideration  be  on  that  account.  The  court  was  of  opinion 
that  there  was  no  color  to  maintain  the  replication ;  for 
that  the  material  part  of  the  plea  was,  that  part  of  the 
money,  for  which  the  bond  was  given,  was  won  by  gaming ; 
and  that  the  words,  **  to  wit,  £1600,"  were  only  form,  of 
which  the  replication  ought  not  to  have  taken  any  notice.(^) 
So  where  the  condition  of  a  bond  was  that  the  obligor 
should  serve  the  obligee  half  a  year,  and  in  an  action  of 
debt  on  the  bond,  the  defendant  pleaded  that  he 
had  served  him  half  a  *year  at  D.,  in  the  county  [  *246  ] 
of  K.,  and  the  plaintiff  replied  that  he  had  not 

(x)  1  Sftand.  268,  n.   (1) ;  269,  n.  (2).    Com.  Dig.  Plead.  (G.   15), 
(G.  16). 
(y)  C!olbonie  v.  Stockdale,  Str.  493 ;  8  Mod.  58,  S.  C. 
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served  hint  half  a  year  cU  D.  in  the  county  of  K. ;  this  was 
adjudged  to  be  a  bad  traverse,  as  iDvolving  the  place — 
which  was  iminaterial.(z)  So,  where  the  plainti£f  pleaded 
that  the  queen,  at  a  manor  court  held  on  such  a  day,  by 
I.  S.  her  steward,  and  by  copy  of  court  roll,  &c.,  granted 
certain  land  to  the  plaintiff's  lessor — and  the  defendant 
rejoined,  traversing  that  the  queen,  at  a  manor  court  held 
such  a  day,  by  I.  S.  her  steward,  granted  the  land  to  the 
lessor — the  court  held  that  the  traverse  was  ill — ''  for  the 
jury  are  thereby  bound  to  find  a  copy  on  such  a  day,  and 
by  such  a  steward ;  which  ought  not  to  be."  The  traverse 
it  seems  ought  to  have  been,  that  the  queen  did  not  grant 
in  manner  and  form  as  aUeged,{a) — words  which,  as  already 
observed,(5)  bring  into  issue  only  the  sttbsiance  of  the  alle- 
gation. 

Again:  a  traverse  may'be  too  large,  by  being  taken  in 
the  conjunctive,  instead  of  the  disjunctive,  where  it  is  not 
Hiaterial  that  the  allegation  traversed  should  be  proved 
conjunctively.  Thus,  in  an  action  of  assumpsit,  the  plain- 
tiff declared  on  a  policy  of  insurance,  a^  averred,  "  that 
the  ship  insured  did  not  arrive  in  safety ;  but  that  the  said 
ship,  tackle,  apparel,  ordnance,  munition,  artillery, 
[  *247  ]  *boat,  and  other  furniture,  were  sunk  and  de- 
stroyed in  the  said  voyage."  The  defendant 
pleaded  with  a  traverse,  "  Without  this,  that  the  said  ship, 
her  tackle,  apparel,  ordnance,  munition,  artillery,  boat,  and 
other  furniture,  were  sunk  and  destroyed  in  the  voyage,  in 
manner  and  form  as  alleged."  Upon  demurrer,  this  tra- 
verse was  adjudged  to  be  bad ;  and  it  was  held  that  the 
defendant  ought  to  have  denied  disjunctively  that  the  ship, 
or  tackle,  &c.,  was  sunk  or  destroyed; — because  in  this 
action  for  damages  the  plaintiff  would  be  entitled  to  re- 
cover compensation  for  any  part  of  that  which  was  the 
subject  of  insurance,  and  had  been  lost :  whereas  (it  was 

(«)  Doct.  PI.  S60. 

(a)  Lane  o.  Alexander,  Yelv.  122.  (6)  Supra,  pp.  86,  190,  n.  (o). 


BULSS  OF  PLEADING.  247 

said,)  if  issue  had  been  taken  in  the  conjunctive  form,  in 
which  the  plea  was  pleaded,  ''and  the  defendant  should 
prove,  that  only  a  cable  or  anchor  arrived  in  safety,  he 
would  be  acquitted  of  the  whoIe."(<^X^3) 

On  the  other  hand,  however,  a  party  may,  in  general^ 
traverse  a  material  allegation  of  title  or  estate,  to  the  extent  to 
which  it  is  allegedf  though  it  need  not  have  been  alleged  to  thai 
extent; — and  such  traverse  will  not  be  considered 
as  too  large.(d)  *For  example :  in  an  action  of  [  *248  ] 
replevin,  the  defendant  avowed  the  taking  of  the 
cattle,  as  damage  feasant  in  the  place  in  which,  &c. ;  the 
same  being  the  freehold  of  Sir  F.  L.  To  this  the  plaintiff 
pleaded,  that  he  was  seised  in  his  demesne,  as  of  fee,  of  B. 
close,  adjoining  to  the  place  in  which,  &c. ;  that  Sir  F.  L. 
was  bound  to  repair  the  fence  between  B.  close  and  the 
place  in  which,  &c. ;  and  that  the  cattle  escaped  through  a 
defect  of  that  fence.  The  defendant  traversed,  that  the 
plaintiff  was  seised  in  his  demesne,  as  of  fee,  of  B.  close ; 
and  on  demurrer,  the  court  was  of  opinion  that  it  was  a 
good  traverse ;  for  though  a  less  estate  than  a  seisin  in  fee 
would  have  been  sufficient  to  sustain  the  plaintiff's  cas6, 
yet'as  the  plaintiff,  who  should  best  know  what  estate  lie 

(e)  Gorman  v.  Sweeting,  2  SanncL  295 ;  aoc.  Moore  v.  Bonlcott,  1  Bing. 
N.  C.  323.  Stnbbs  v.  Lainson,  1  M.  &  W.  728.  See  other  instances  of  a  tra- 
verse being  too  large,  Basan  v.  Arnold,  6  M.  &  W.  559  ;  Thurman  v.  Wild, 
1 1  A.  &  £.  453 ;  Dr.  Medina  v.  Norman,  9  M.  ft  W.  820 ;  Tempest  v.  Kil- 
ner,  2  C.  B.  300;  Aldis  v.  Mason,  11  C.  B.  132 ;  Dawson  v.  Wrench,  3 
£zch.  359.  As  to  traverses  which  have  been  held  not  too  large,  see  Wilkins' 
V.  Boutcher,  2  Scott,  N.  R.  425 ;  Palmer  o.  Oooden,  8  M.  ft  W.  890 ;  Eden 
V.  Turtle,  10  M.  ft  W.  635. 

(d)  Com.  Dig.  Pleader,  (O.  16.)  ;  Sir  Francis  Leke's  case,  Dy.  365 ;  2 
Saond.  207,  n.  (24)  ;  Wood  v.  Bndden,  Hob.  119 ;  Tatem  o.  Perient, 
Telv.  195  and  Metealf 's  Note  ;  Carrick  o.  Blagrare,  1  Brod.  ft  Bing.  531 ; 
Palmer  v.  Ekins,  2  Str.  818  is  apparently  contra— bat  from  the  report  of 
the  same  case,  Ld.  Ray.  1550,  it  may  be  reconciled  with  the  other  antho- 
rities.  Sutton  v.  Page,  3  C.  B.  204.  And  Webb  v.  Boss,  4  H.  ft  N. 
111. 

(13)  See  Second  Appendix,  Note  (10) 
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bad,  had  pleaded  a  seizin  in  fee,  bis  adversary  was  entitled 
to  traverse  tbe  title  so  laid.(e)(14)  Again:  in  action  of 
trespass,  for  trespasses  committed  in  a  close  of  pasture, 
containing  eigbt  acres,  in  tbe  town  of  Tollard  Boyal,  tbe 
defendant  pleaded  tbat  W.,  Earl  of  Salisbury,  was  seised  in 
fee  and  of  rigbt  of  an  ancient  cbase  of  deer,  called  Cran- 
bom,  and  tbat  tbe  said  cbase  did  extend  itself  as  well 
in  and  tbrongb  tbe  said  eigbt  acres  of  pasture,  as  in  and 
tbrougb  tbe  said  town  of  Tollard   Boyal;   and  justified 

tbe  trespasses  as  committed  in  using  tbe  *said 
[  *249  ]  cbase.  Tbe  plaintiff  traversed,   that  .the  said  chase 

extended  itself  as  well  to  the  eight  acres,  as  to  the 
whole  town;  and  issue  being  taken  tbereon,  it  was  tried, 
and  found  for  tbe  plaintiff.  It  was  tben  moved,  in  arrest 
of  judgment,  "tbat  tbis  issue  and  verdict  were  faulty;  be- 
cause, if  tbe  cbase  did  extend  to  tbe  eigbt  acres  only,  it 
was  enougb  for  tbe  defendant ;  and  therefore  tbe  finding  of 
tbe  jury,  tbat  it  did  not  extend  as  well  to  the  whole  town 
as  to  tbe  eigbt  acres,  did  not  conclude  against  tbe  defend- 
ant's right  in  the  eight  acres, — which  was  only  in  question. 
But  it  was  answered  by  the  court  tbat  there  was  no  fault 
in  the  issue, — much  less  in  the  verdict  (which  was  aoc6rd- 
ing  to  the  issue;)  but  the  fault  was  in  the  defendant's  plea: 
for  he  puts  in  his  plea  more  than  be  needed ;  viz.  the  whole 
town;  which  being  to  his  own  disadvantage,  and  to  the 
advantage  of  the  plaintiff,  there  was  no  reason  for  him 
to  demur  upon  it ;  but  rather  to  admit  it,  as  he  did,  and 
so  to  put  in  issue.    And  so  judgment  was  given  for  the 

plaintiff."(/) 

Of  a  traverse  too  narrow  the  following  is  an  example. 

In  action  of  assumpsit  brought  for  a  compensation  for  the 

(e)  Sir  Frands  Leke's  case,  Bjer,  365;  2  Saund.  a,  n.  (SS),  and  Tha 
QoMn  V.  Dendy,  SS  L.  J.  Q.  B.  S47. 

(/)  Woodv.  Badden,  Hob.  119. 

'^ 

[14]  See  Second  Appendix,  Note  (11). 
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plaintifif's  service  as  a  hired  servant,  the  plaintiff 
alleged  that  he  served  *from  21st  March,  1647,  to  [  •250  ] 
1st  November,  1664:  the  defendant  pleaded  that 
the  plaintiff  continued  in  the  service  till  December,  1658,  and 
then  voluntarily  quitted  the  service;  without  this  that  he 
served  until  the  1st  November ^  1664.  This  was  a  bad  traverse ; 
for  as  the  plaintiff,  in  this  action  for  damages,  is  entitled  to 
compensation  pro  tanto  for  any  period  of  service,  it  is  ob- 
viously no  answer  to  say  that  he  did  not  serve  the  whole 
time  alleged.(^)  So  a  traverse  may  be  too  narrow,  by  being 
applied  to  parji  only  of  an  allegation,  which  the  law  consid- 
ers as  in  its  nature  indivisible  and  entire ;  such  as  that  of  a 
prescription  or  grant.  Thus,  in  an  action  of  trespass  for 
breaking  and  entering  the  plaintiff's  close,  called  S.  C,  and 
digging  stones  therein,  the  defendant  pleaded  that  there  are 
certain  wastes  lying  open  to  one  another — one,  the  close 
called  S.  C.  and  the  other  called  S.  G. ;  and  so  proceeded  to 
prescribe  for  the  liberty  of  digging  stones  in  both  closes, 
and  justified  the  trespasses  under  that  prescription.  The 
replication  traversed  the  prescriptive  right  in  S.  C.  only, 
dropping  S.  G. ;  but  the  court  held  that  the  traverse  could 
not  be  so  confined,  and  must  be  taken  on  the  whole  prescrip- 
tion as  laid.(A) 


♦SECTION   III.  [*251] 

Oy  BULBS  WHICH  TBND  TO   PBODUOB  BINOLBKK88  OB  VKITT   IN   TBB  I8BI7B. 

4 

The  following  rules  enforce  singleness  in  the  method  of 
pleading  or  allegation ;  and,  by  consequence,  tend  to  pro- 
duce a  single  issue. 

(g)  Osborne  r.  Bogen,  1  Saund.  267.  And  see  Allsager  v.  Cnrrie,  11  M. 
4  W.  14. 

(A)  Morewood  v.  Wood,  4  T.  R.  157 ;  and  see  Boct.  PI.  351,  35S,  870; 
Priddle  and  Napper's  case,  11  Bep.  10  b;  Bradborne  v,  Kennerdale,  Garth. 
164;  1  Saond.  S68,  n.  (1). 
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RULE  I. 

PLIADiaOS   MCrST  VOT  Bl  DOUBLI.(t) 

This  rule  applies  both  to  the  declaration  and  subsequent 
pleadings.  Its  meaning  with  respect  to  the  former  is,  that 
the  declaration  must  not,  in  support  of  a  single  demand, 
allege  several  distinct  matters,  by  any  one  of  which  that 
demand  is  sufficiently  supported.  With  respect  to  the 
subsequent  pleadings,  the  meaning  is,  that  none  of  them 
is  to  contain  several  distinct  answers  to  that  which  pre- 
ceded it ;  and  the  reason  of  the  rule  in  each  case  is,  that 
such  pleading  tends  to  several  issues  in  respect  of  a  single 
claim.(A;) 

The  rule,  it  may  be  observed,  in  its  terms,  points  to  double- 
71688  only ;  as  if  it  prohibited  only  •the  use  of  tvx) 
[  *252  ]  allegations,  or  answers,  of  this  description ;  but  its 
meaning,  of  course,  equally  extends  to  the  case  of 
more  than  two, —  the  term  doublenes8,  or  duplicity,  being  ap- 
plied (though  with  some  inacc.uracy)  to  either  case. 

Of  this  rule,  as  applied  to  the  declaration,  the  following 
is  an  example.  The  plaintiff  declared  in  debt  on  a  penal 
bill,(Z)  by  which  the  defendant  was  to  pay  ten  shillings  on 
the  11th  of  June,  and  ten  shillings  upon  the  10th  of  July 
next  following,  and  ten  shillings  every  three  weeks  after, 
till  a  certain  total  sum  were  satisfied  by  such  several  pay- 
ments; and  by  the  said  bill  the  defendant  bound  himself 
for  the  true  payment  of  the  said  several  sums,  in  the  penal 
sum  of  seven  pounds;  and  the  plaintiff  alleged  that   the 

(0  Com.  Big.  Pleader  (C.  3d,)*(E.  S,)  (F.  16);  Bac  Ab.  Pleas,  &c. 
(K.) ;  Humphreys  v.  Bethily,  8  Vent.  198,  282  ;  Doct.  PI.  135. 

(ib)  La  cause  est  pur  ceo,  que  deux  issues  purroient  estre  pris  sur  les  plees. 
Per  Fincheden,  40.  Ed.  III.  45  ;  see  also  15  £d.  IV.,  1 ;  Little  o.  Blunt,  13 
Pick.  475 ;  Lord  v.  Tjler,  14  Pick.  164. 

(/)  BilU  penal  are  instruments  not  now  in  use,  haying  been  superseded 
by  bonds  with  conditioM,  The  example  in  the  text  would  therefore  not 
occur  in  modem  practice,  but  serres  equally  weU  the  purpose  of  illustra- 
tion. 
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defendant  did  not  pay  the  said  total  sum  or  any  part  thereof, 
vpon  the  several  days  aforesaid,  whereby  an  action  had 
aocrned  to  him,  to  demand  the  said  penalty  of  seven 
pounds*  This  was  held  bad  for  duplicity.  For  if  the  de- 
fendant had  failed  in  payment  of  any  one  of  the  sums,  such 
failure  would  alone  be  a  breach  of  the  condition,  and  suffi- 
cient to  entitle  the  plaintiff  to  the  penalty  he  claimed,  and 
the  plaintiff  ought  therefore  to  have  ''^confined 
himself  to  the  allegation  of  the  non-payment  of  [  *253  ] 
one  of  those  sums  only.(9n)  So,  where  the  plain- 
tiff declared  in  assumpsit,  that  the  defendant  was  indebted 
to  him  in  such  a  sum  for  nourishing  one  E.  L.  at  the  request 
of  the  defendant,  which  the  latter  promised  to  pay ;  and 
also,  that  the  defendant  promised  to  pay  him  so  much  as 
he  reasonably  deserved  to  have  for  nourishing  the  said  E.  L. 
during  the  same  time, —  this  was  bad  for  duplicity;  and  in- 
deed also  for  repugnancy,  (another  fault  in  pleading,  that  will 
be  hereafter  considered,)  as  the  two  promises — to  pay  a  sum 
certain,  and  to  pay  quantum  meruit — were  inconsistent,  and 
could  not  stand  together .(n) 

Of  duplicity  in  pleadings  suhsequerd  to  the  declaration,  the 
following  example  occurs  in  a  plea  in  abatement.  The  de- 
fendant pleaded  in  disability  of  the  person  of  the  plaintiff, 
ten  different  outlawries  adjudged  against  him,  and  it  was 
held  that  the  plea  wa^  ill  for  duplicity,  because  the  plain- 
tiff was  disabled  as  well  by  one  outlawry  as  by  the  whole 
ten.(o)  The  following  is  an  instance  of  duplicity  in  a  plea 
in  bar.  In  trespass  for  ^breaking  a  close,  and 
depasturing  the  herbage  with  cattle,  if  the  de-  [  *254  ] 
fendant  pleads  that  A.  had  a  right  of  common, 
and  B.  also  a  right  of  common,  in  the  close,  and  that  the 

(m)  Hamphreys  v.  Bethily,  2  Vent.  198,  222. 

(n)  Hart  v.  Longfield,  7  Mod.  148.     Aa  to  dupHcitj  in  the  dedaration^  , 

tee  also  CornwalliB  o.  Saverj,  2  Borr.  773;  Manser's  case,  2  Rep.  4.     Gal-  ^ 

way  o.  Rose,  6  M.  &  W.  291 ;  Wilkinson  v.  Gaston,  9  Q.  B.  137  ;  Shepherd 
V.  Shepherd,  I  C.  B.  849. 

(o)  Trerelian  v.  Secoomb,  Carth.  8.    See  Appendix,  Note  (53). 
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defendant,  as  their  servant  and  by  their  command,  entered 
and  turned  in  the  cattle  in  exercise  of  their  rights  of  com* 
mon,  the  plea  is  bad  for  daplicit7,(p)  because  the  title  of 
either  one  or  the  other  of  the  commoners,  and  the  autho- 
rity derived  as  his  servant,  would  have  alone  constituted 
a  sufficient  answer  to  the  declaration.Cj9)  Duplicity  in  the 
replication  m&j  thus  be  exemplified.  The  plaintiff  declared 
in  trespass,  for  breaking  and  entering  his  stable,  cutting 
asunder  a  beam,  and  throwing  down  the  tiles  of  the  roo£ 
The  defendant  justified  as  servant  to  Sir  H.  6.,  and  pleaded 
that  Sir  H.  G.  was  seised  of  a  wall  in  his  demesne  as  of 
fee,  and  because  the  beam  was  placed  in  the  wall  of  the 
said  Sir  H.  G.  without  his  consent,  the  defendant  as  his 
servant,  in  order  to  remove  this  nuisance,  did  enter  the 
stable  and  cut  the  beam  as  near  to  the  wall  as  he  could, 
doing  as  little  damage  as  possible,  and  thereby  the  tiles 
were  thrown  down.  The  plaintiff  replied,  traversing  that 
the  wall  was  Sir  H.  G.'s ;  and  then  further  pleaded  that 
the  defendant,  of  his  own  wrong,  did  throw  down  the  tiles, 

for  the  cutting  the  beam  as  aforesaid.    The  court 
[  •255  ]  held,  that  the  first  traverse  being  a  *complete 

answer  to  the  whole,  the  second  made  the  replica- 
tion d(mble.{q) 

The  object  of  this  rule  being  to  enforce  a  single  issue, 
upon  a  single  evhject  of  claim,  admitting  of  several  issues, 

(p)  Yin.  Ab.  tit.  Doable  Fleas  (A.),  114,  cites  15  Hen.  YII.,  10.  For 
other  instances  of  daplicitj  in  a  p/ea,  see  Faulkner  v.  Chesell,  5  A.  &  E. 
213 ;  Stephens  v.  Underwood,  4  Bing.  N.  C  655 ;  Pnnsford  o.  Feck,  9  M.  & 
W.  196;  Homes  v.  Lock,  1  C.  B.  584  ;  Harrison  o.  Cotgreare,  4  C.  B.  56S ; 
Bejmolds  v.  Harris,  3  C.  B.  N.  S.  267. 

Cp)  In  this  case  it  will  be  observed  that  the  plea  was  doable  by  con- 
taining several  matters  in  confession  and  avoidance.  Bat  a  plea  will  be 
equally  doable  that  contains  several  answers  by  way  of  traverse,  or  which 
combines  a  traverse  with  a  matter  in  confession  and  avoidance.  Com.  Dig. 
Fleader  (E.  2.) 

(q)  Humphreys  v.  Churchman,  Rep.  Temp.  Hard.  289.  For  modem 
instances  of  duplicity  in  a  replication^  see  Messiter  v,  Bose,  13  C.  B.  162; 
▲pstin  V.  Farker,  13  Fick.  222. 
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where  the  claims  are  distinctf^r)  the  rule  is  accordingly  car- 
ried DO  farther  than  this  in  its  application.  The  declaration 
therefore  may,  in  support  of  several  demands^  allege  as  many 
distinct  matters  as  are  respectively  applicable  to  each. 
Thus,  let  one  of  the  examples  above  given,  with  respect  to 
the  declaration,  be  so  £Eir  varied  as  to  substitute  for  the  case 
of  an  action  in  debt,  on  a  penal  bill,  for  the  penalty  accrued 
in  consequence  of  non-payment  of  a  sum  by  several  instal- 
ments,— the  case  of  an  action  of  covenant,  on  a  covenant 
to  pay  that  sum  by  similar  instalments.  In  this  latter  case 
the  plaintifi*  might,  without  duplicity,  declare  that  the  de- 
fendant "  did  not  pay  the  said  total  sum  or  any  part  thereof, 
upon  the  several  days,  aforesaid."  For  he  does  not,  as  in 
the  action  upon  the  penal  bill,  found  upon  such  non-pay- 
ments a  single  claim,  viz.  the  claim  to  the  penalty  of  seven 
pounds ;  there  being  no  penalty  in  question,  his  claims  are 
multiplied  in  proportion  to  the  number  of  non-payments; 
that  is,  he  is  entitled  to  ten  shillings  in  *respect  of 
the  first  default,  and  ten  shillings  more  upon  each  [  *256  ] 
of  the  rest ;  the  allegation  of  several  defaults  is, 
therefore,  in  this  case  the  allegation  of  so  many  distinct  de- 
mands, and  consequently  allowable.(5)  So  the  jpfea,  though 
it  must  not  contain  several  answers  to  the  whole  of  the 
declaration,  may  nevertheless  make  distinct  answers  to  such 
parts  of  it  as  relate  to  difierent  matters  of  claim,  or  com- 
plaint.(0  Thus,  in  the  preceding  example  of  duplicity  in 
a  plea  in  bar,  if  the  case  were  a  liftle  varied, — and  the  de- 
fendant being  charged  with  putting  five  beasts  on  the  com- 
mon, had  pleaded  that  A.  and  B.  had  respectively  rights  of 
common  there,  and  that  he,  as  the  servant  of  A.,  put  in  two 
of  the  beasts,  in  respect  of  his  common  right,  and  as  the 
servant  of  B.,  put  in  three,  in  respect  of  Aw  common  right, — 
there  would  no  longer  be  duplicity;  for  he  pleads  the  seve* 

(r)  Sapra,  p.  131. 

(«)  See  Bac.  Ab.  Picas,  &c.,  p.  446,  5th  edit. 

(r)  Com.  Dig.  Pleader  (E.  2)  ;  Co.  Litt.  304,  a. 
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ral  titles,  not  as  several  answers  to  the  same  subject  of  claim 
or  complaint,  but  as  distinct  answers  to  different  matters  of 
complaint,  arising  in  respect  of  different  cattle.(u)  So  in  the 
replication,  and  other  subsequent  parts  of  the  series,  a  sever- 
ance of  pleading  may  take  place  in  respect  of  several  subjects 
of  claim  or  complaint.    Thns,  if  an  action  be  brought  for 

trespasses  in  closes  A,  *and  B,  and  the  defendant 
[  *267  ]  pleads  a  single  matter  of  defence  applying  to  both 

closes,  the  plaintiff  is  still  at  liberty,  in  his  repli* 
cation,  to  give  one  answer  as  to  so  much  of  the  plea  as 
applies  to  close  A,  and  another  answer  as  to  so  much  of  the 
plea  as  applies  to  close  B.(a;)  The  power,  however,  of  alleg- 
ing in  a  plea  distinct  matters,  in  answer  to  such  parts  of 
the  declaration  as  relate  to  different  claims,  seems  to  be 
subject  to  this  restriction, — that  neither  of  the  matters  so 
alleged  be  such  as  wotdd  alone  be  a  sufficient  answer  to  the 
whole.  Thus,  if  an  action  be  brought  on  two  bonds,  though 
the  defendant  may  plead  as  to  one  payment,  and  as  to  the 
other,  duress,  yet  if  he  pleads  as  to  one,  a  release  of  all 
cLctionSf  and  as  to  the  other,  duress,  it  will  be  double,  for 
the  release  is  alone  a  sufficient  answer  to  both  bonds.(y) 

Again,  if  there  be  eeveral  defendants^  the  rule  against 
duplicity  is  not  carried  so  far  as  to  compel  each  of  them  to 
make  the  same  answer  to  the  declaration.  Each  defendant 
is  at  liberty  to  use  such  plea  as  he  may  think  proper  for 
his  own  defence,  and  they  may  either  join  in  the  same 

plea  or  sever,  at  their  discretion.(2)  But  if  the 
[  *268  ]  ^defendants  have  once  united  in   the  plea,  they 

(«)  Yin.  Ab.  tit.  Doable  Pleu  (A.)  115. 

(x)  Vivian  v.  Jenkins,  3  A.  ft  E.  741  ;  Little  e.  Blunt,  13  Pick.  475.  See 
an  example  in  Johns  v.  Whitley,  3  Wils.  132. 

(y)  Doct.  PI.  p.  136  ;  Yin.  Ab.  tit.  Double  Pleas  (D.)  In  Viner,  howerer^ 
■ome  cases  are  cited,  which  show  that  this  restriction  has  not  been  nniformlj 
obeenred,  or  is  at  least  open  to  sereral  exceptions. 

(s)  Co.  Litt.  303,  a ;  Essington  o.  Bourcher,  Hob.  245.  See  Casnean  «• 
Morris,  26  L.  J.  Q.  B.  N.  S.  126.  It  is  said,  however,  arguendo,  in  the  case 
in  Hobart,  that  ihey  cannot  sever  in  dilatory  pleas.  Sed  qu.  7  See  Cupple- 
dick  V.  Terwhit,  Hob.  250. 
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cannot  afterwards  sever  at  the  rejoinder,  or  other  later 
stage  of  the  pleading.(a) 

Where  in  respect  of  several  subjects  or  several  defend* 
ants  a  severance  has  thus  taken  place  in  the  pleading,  this 
may  of  coarse  lead  to  a  corresponding  severance  in  the 
whole  subsequent  series ;  and  (as  the  ultimate  effect)  to  the 
production  of  several  issues.  And  where  there  are  several 
issues,  they  may  respectively  be  decided  in  favor  of  dif- 
ferent parties;    and  the  judgment  will  follow  the  same 

division. 

Such  being  in  general  the  nature  of  duplicity,  the  follow- 
ing rules  or  points  of  remark  will  tend  to  its  further  illus- 
tration. 

1.  A  pleading  ivill  be  double  thai  contains  several  answers, 
whatever  be  the  class  or  quality  of  the  answer.  Thus,  it  will 
be  double  by  containing  several  matters  in  abatement,  or 
several  matters  in  bar;(i)  or  by  containing  one  matter  in 
abatement  and  another  in  bar.(c)    So  a  pleading 

will  be  double  by  containing  ^several  matters  in   [  *259  ] 
confession  and  avoidance,  or  several  answers  by 
way  of  traverse ;  or  by  combining  a  traverse  with  a  matter 
in  confession  and  avoidance.(cI) 

2.  Matter  may  suffice  to  make  a  pleading  double  though  it  be 
iU  pleaded.  Thus  in  trespass  for  assault  and  battery,  the 
defendant  pleaded  that  he  committed  the  trespasses  in  the 
moderate  correction  of  the  plaintiff  as  his  servant;  and 
further  pleaded,  that  since  that  time  the  plaintiff  had  dis- 
charged and  released  to  him  the  said  trespasses,  without 
alleging,  as  he  ought  to  have  done,  a  release  under  seal, 

9 

(a)  And  tee  a  case  where,  upon  a  replication  to  a  plea  by  one  defendant,  a 
rejoinder  by  all  the  defendants  was  adjudged  to  be  bad.  Morrow  v.  Belcher, 
4  Bam.  &  Cress.  704. 

(6)  Com.  Dig.  Pleader  (£.  S)  ;  and  see  the  cases  already  cited  on  the  sub- 
ject of  Duplicity. 

(e)  8emb.  Com.  Dig.  Pleader  (E.  S)  ;  Bleke  v.  Grove,  I  Sid.  176. 

id)  Com.  Dig.  Pleader  (£.  8)  ;  Bac.  Ab.  Pleas,  &c.  (K),  and  see  the  cases 
already  cited. 
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The  court  held  that  this  plea  was  double,  the  moderate  cor« 
rectioQ  and  the  release  being  each  a  matter  of  defence ;  and 
though  the  release  was  insulBciently  pleaded,  yet  as  it  was 
a  matter,  that  a  material  issue  might  have  been  taken  upon, 
it  sufficed  to  make  the  plea  double^e) 

On  the  other  hand  it  seems  that, 

8.  Matter  immaterial  cannot  operate  to  make  a  pleading 
double.{/)  Thus,  in  an  action  by  the  executors 
[  *260  ]  *of  J.  6.  on  a  bond  conditioned  that  the  defend- 
ant should  warrant  to  J.  G.  a  certain  meadow,  the 
defendant  pleaded  that  the  said  meadow  was  copyhold  of  a 
certain  manor,  and  that  there  is  a  custom  within  the  manor 
that  if  the  customary  tenants  fail  in  payment  of  their  rents 
and  services,  or  commit  waste,  then  the  lord  for  the  time 
being  may  enter  for  forfeiture ;  and  that  the  said  J.  6.,  dur- 
ing his  life  peaceably  enjoyed  the  meadow ;  which  descended 
after  his  death  to  one  B.,  his  son  and  heir;  who,  of  his  own 
wrong,  entered  without  the  admission  of  the  lord,  against 
the  custom  of  the  manor;  and  because  three  shillings  of 
rent  were  in  arrear  on  such  a  day,  the  lord  entered  into 
the  meadow  as  into  lands  forfeited.  On  demurrer  it  was 
objected,  among  other  things,  that  the  plea  was  double,  be- 
cause in  showing  the  forfeiture  to  have  occurred  by  the 
heir^s  own  wrongful  act  two  several  matters  are  alleged : — 
first,  that  he  entered  without  admission  against  the  custom ; 
secondly,  that  three  shillings  of  rent  were  in  arrear.  But 
the  judges  held,  that  the  only  sufficient  cause  of  forfeiture 
was  the  non-payment  of  rent ;  that  there  being  no  custom 
alleged  for  forfeiture   in  respect  of  entry  without  admis- 

(«)  Bac.  Ab.  Pleas,  &c.  (K.  2)  ;  Bleke  v.  GroTe,  1  Sid.  175. 

(/)  Bac.  Ab.  Pleas,  &c.  (K.  2) ;  1  Hen.  7,  16  ;  Coantess  of  Northum- 
berland's case,  5  Rep.  98,  a ;  case  of  the  Executors  of  Greenlife,  Dyer,  4S 
b ;  Doct.  PI.  138.  There  is,  however,  a  dictum  of  Doddridge,  J.,  that  a  plea 
may  be  douUe,  though  only  one  of  the  matters  be  material,— Calfe  v.  NeTil, 
Poph.  186 ;  but  the  weight  of  the  authorities  and  the  reason  of  the  thing,  ar« 
opposed  to  this  opinion.  See  the  note  of  the  reporter  in  Begil  v.  Greene,  2 
Gale,  1,  note  (c). 
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sioD,  the  averment  of  such  entry  was  mere  surplusagei  and 
could  not  therefore  avail  to  make  the  plea  dou- 
ble.(^)  It  is,  *however,  to  be  observed,  that  the  [  *261  ] 
plea  seems  to  rely  on  the  non-payment  of  the  rent 
as  the  only  ground  of  forfeiture ;  for  it  alleges,  that  "  be- 
cause three  shillings  of  the  rent  were  in  arrear  the  lord 
entered,"  and  the  court  noticed  this  circumstance.  The 
case,  therefore,  does  not  explicitly  decide  that  where  two 
several  matters  are  not  only  pleaded,  but  relied  upon^  the 
immateriality  of  one  of  them  shall  prevent  duplicity ;  but 
the  manner  in  which  the  judges  express  themselves  seems 
to  show  that  the  doctrine  goes  to  that  extent ;  and  there  are 
other  authorities  the  same  way  .(A) 

This  doctrine  that  a  plea  may  be  rendered  double  by 
matter  ill-pleaded^  but  not  by  immaierial  matter,  quite  ac- 
cords with  the  ohject  of  the  rule  against  duplicity,  as  form- 
erly explained.(t)  That  object  is  the  avoidance  of  several 
issues.  Now  whether  a  matter  be  well  or  ill  pleaded,  yet 
if  it  be  sufficient  in  substance,  so  that  the  opposite  party 
i3afty  go  to'issue  upon  it,  if  he  chooses  to  plead  over,  with- 
out taking  the  formal  objection, — such  matter  tends  to  the 
production  of  .a  separate  issue ;  and  is  on  that  ground  held 
to  make  the  pleading  double.  On  the  other  hand,  if  the 
matter*  be  immaterial,  no  issue  can  properly  be  taken  upon 
it :  it  does  not  tend,  therefore,  to  a  separate  issue,  nor,  con- 
sequently, fall  within  the  rule  against  duplicity .Ct) 

•4.  No  matter  vnU  operate  to  make  a  pleading  [  •262  ] 
double^  that  is  pleaded  only  as  necessary  inducement 

{g)  Case  of  the  Executors  of  Grenelifey  Djer,  42  b. 

(k)  Bac.  Ab.  Pleas,  &c.  (E.  2). 

(0  Snpra,  p.  251 ;  and  see  also  p.  130. 

('i)  The  mle  is  well  settled,,  that  matter  immaterial  cannot  operate  to 
make  a  pleading  doable,  and  that  mere  surplusage  does  not  Titiate  a  plea, 
and  maj  be  rejected.  Utile  per  inutile  uon  vitiatur.  Lord  v.  Tyler,  14 
Pick.  156,  165.  Hampshire  Manufacturers*  Bank  v.  Billings,  17  Pick.  87, 
90.  It  is  not  essential  that  the  matter  in  a  plea  should  form  a  good  defence, 
in  order  to  make  a  plea  double  which  contains  another  defence ;  it  is  enough 
that  the  defendant  appears  to  treat  the  matter  pleaded  ai  affording  a  defence* 

16 
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to  another  allegation.  Thus,  it  may  be  pleaded  without  da- 
plicity,  that  after  the  cause  of  action  accrued,  the  plaintifl^ 
(a  woman)  took  husband,  and  that  the  husband  afterwards 
released  the  defendant ;  for  though  the  coverture  is  itself  a 
defence,  as  well  as  the  release,  yet  the  averment  of  the 
coverture  is  a  necessary  introduction  to  that  of  the  re* 
lease.(A;)  This  exception  to  the  general  rule  is  prescribed 
by  an  evident  principle  of  justice ;  for  the  party  has  a  right 
to  rely  on  any  single  matter  that  he  pleases  in  preference 
to  another, — as  in  this  instance,  on  the  release  in  preference 
to  the  coverture;  but  if  a  necessary  inducement  to  the 
matter  on  which  he  relies,  when  itself  amounting  to  a 
defence,  were  held  to  make  his  pleading  double,  the  effect 
would  be  to  exclude  him  from  this  right,  and  compel  him. 
to  rely  on  the  inducement  only. 

6.  No  maUers,  however  muUi/artoue,  will  opercUe  to  make  a 
pleading  double,  that  together  conetitute  hut  one  connected  propo- 
aition  or  entire  point.  Thus,  to  an  action  for  assault  and 
imprisonment,  if  the  defendant  plead  that  he  arrested  the 
plaintiff  on  suspicion  of  felony,  he  may  set  forth*  any  num- 
ber of  circumstances  of  suspicion,  though  each 
[  *26S  ]  ^circumstance  may  be  alone  sufficient  to  justify 
the  arrest ;  for  all  of  them  taken  together  do  but 
amount  to  one  connected  cause  of  8uspicion.(2)  Thir  quali- 
fication of  the  rule  against  duplicity,  applies  not  only  to 
pleadings  in  confession  and  avoidance,  but  to  traverses 
also ;  so  that  a  man  may  deny  as  well  as  affirm,  in  plead- 
ing, any  number  of  circumstances  that  together  form  but  a 
single  point  or  proposition.  Thus,  in  an  action  of  trespass 
for  breaking  the  plaintiff's  close,  and  depasturing  it  with 
cattle,  the  defendant  pleaded  a   right  of  common  in  the 

Lord  Dfsnman  C.  J.  in  Wright  v.  Watts,  S  Q.  B.  94.  Clearwater  o.  Meredith, 
1  Wallace,  25.  To  make  a  plea  double  it  is  not  necessary  that  both  defences 
■hoold  be  sustainable,  bat  only  that  two  should  be  set  np.  Patteson  J.  in 
Wri^t  V,  Watts,  abi  sapra. 

(k)  Bac.  Ab.  Pleas,  &c  (K.  S)  ;  Com.  Dig.  Pleader  (E.  2)  ;  24  B.  III. 
^9,  b;  see  also  Bowles  v.  Lusty,  4  Bing.  428. 

(0  Yin.  Ab.  Doable  Pleas,  (A.  7),  dtet  2  Ed.  IV.  8. 
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close  for  tbe  said  cattle,  being  his  own  commonable  cattle, 
levant  and  coucbant  upon  tbe  premises.  Tbe  plaintiff;  in 
tbe  replication,  traversed,  ''  tbat  tbe  cattle  were  tbe  defend- 
ant's own  cattle,  and  tbat  tbey  were  levant  and  coucbant 
upon  tbe  premises,  and  commonable  cattle.''  On  demurrer 
for  duplicity  it  was  objected  tbat  tbere  were  tbree  distinct 
facts  put  in  issue  bj  tbis  replication,  an.y  one  of  wbicb 
would  be  sufficient  by  itself;  but  tbe  court  beld  tbat  tbe 
point  of  tbe  defence  was,  tbat  tbe  cattle  in  question  were 
entitled  to  common ;  tbat  tbis  point  was  single,  tbougb  it 
involved  tbe  three  several  facts  tbat  tbe  cattle  were  tbe 
defendant's  own,  tbat  tbey  were  levant  and  coucbant,  and 
tbat  tbey  were  commonable  cattle; — tbat  tbe  replication 
traversing  tbese  facts,  in  effect  therefore  only 
brought  in  issue  tbe  single  *point — whether  tbe  [  *264  ] 
cattle  were  entitled  to  common — and  was  conse- 
quently not  open  to  tbe  objection  of  duplicity.(7/.)  The 
most  frequent  instance  of  this  cumulative  traverse,  as  it 
may  be  called,  occurs  in  the  case  of  tbe  replication  de 
injurifi  absque  tali  causfi.  This  replication,  it  will  be  recol- 
lected, alleges  tbat  the  defendant  did  the  act  (tbe  subject  of 
complaint)  of  his  own  wrong  and  "  without  the  cauee  alleged i*^ 
and  tbis  cause  frequently  consists  of  several  connected  cir- 
cumstances, of  which  tbe  example  formerly  given(7i)  may 
serve  as  an  illustration.  Another  example  is  afforded  by 
tbe  following  recent  case.  In  an  action  for  maliciously 
suing  out  a  commission  of  bankruptcy  against  the  plaintiff, 
tbe  defendant  pleaded  that  the  plaintiff  being  a  trader  and 
indebted  to  him  in  £100,  became  bankrupt,  whereupon  tbe 
defendant  sued  out  the  commission.  The  plaintiff  replied 
de  injuri&  absque  tali  causfi.  Upon  demurrer  it  was  ob- 
jected tbat  by  this  form  of  replication  it  was  attempted  to 
|)ut  in  issue  tbree  distinct  facts — tbe  trading,  the  petitioning 

(m)  Robinson  9.  Rayley,  I  Burr.  31 6.  The  learning  on  the  law  of  Da- 
plidty  wiU  he  foond  collected  in  the  notes  to  this  case,  1  Smith's  Leading 
Cases,  723-736,  (6th  Am.  ed.) 

(n)  Supra,  p.  164. 
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editor's  debt,  and  the  act  of  bankrt 
idged  that  these  facta  together  cocat 
tioQ,  viz.,   that  the  plaintiff  duly  I 

that  the  replication  was  the 
•265  ]  however,  aa  was  formerly  "e 

ID  the  nae  of  this  replicatioi 
ied  so  as  to  inclade  in  the  traverse 
e  other  side,  in  the  nature  of  titU  or 
Ukority  from  the  adverse  party,  or 
erefore,  any  such  matter  be  conta 
e  plaiotifF  wishes  to  deny  it,  such 
irsed  separately ;  or  if  he  chooses  i 
this,  bat  to  other  matters  in  the  pi 
Qst  separately  form  the  subject  of  tr 
lee  the  denial  is  in  the  words  of 
tter,  the  pleading  may  be  with  an 
'  the  matter  alleged,  and  a  traverse  d 
\iuK,  thas: — "the  said  plaintiff  saye 
that  the  said  defendant  is  seised, 
jvertheless,  in  this  behalf  the  said 
,id  defendant,  of  his  own  wrong,  anc 
«  came  in  his  said  plea  alleged,  I 

said  close,  &c."(7)  It  is  to 
*266  ]  restriction    *by  which  mati 

eommandment,  authorittf  /rot 

(a)  O'BHw  e.  Saxon,  S  Bun.  &  Cru.  BOB 
liillips  V.  HowgiM,  9  Bam.  ft  Aid.  S90,  ■  cm 
plication  Iha  dafbndant  mnit  prore  ths  mhelt 
aa,  M  far  aa  material  to  the  defcoee,  bat  not  m 
ksiaterial ;  laa  also  Belbj  v.  Bardoni,  S  Bam. 
e  replicaiiOD  de  injorii,  ai  a  comnlatiTa  traTw 

(p)  Bupra,  p.  164. 

(17}  8m  the  precedents  S  Went.  337  ;  I  Chi 

Ton.  k  Jer.  304.  The  forai  hat  hitbert«  b 
•iqat  retiduo  oommb  with  a  pnteMaiiem,  Ihnl 
iftndant  ia  not  wiMd,  &e.  For  icplieation  ae 
'  a  proteMaUon  being  now  abolished  b;  the 
Isutwum  will  In  fntore,  perhapa,  be,  in  soma  oi 
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record  is  required  to  be  l^eparately  traversed,  is  not  to  be 
taken  as  applicable  merely  to  the  use  of  the  replication  de 
injurifi,  but  extends,  it  is  conceived,  in  its  principle,  to  all 
cases  of  cumulative  traverse ;  so  that  it  may  be  said  to  be 
generally  true  that  where  any  such  matter  is  alleged  in 
connection  with  other  circumstances,  it  is  not  a  case  in 
which  it  is  competent  to  the  other  party  to  traverse  cumu- 
latively ;(r)  and  that  if  he  include  all  these  circumstances 
in  the  same  traverse,  his  pleading  will  be  double. 

The  rule  against  duplicity  in  pleading  being  now  ex- 
plained,(5)  it  is  necessary  in  the  next  place  to  advert  to 
certain  modes  of  practice,  by  which  the  efifect  of  that  rule 
is  materially  qualified.  These  are  the  use  of  several  counts, 
and  the  allowance  of  several  pleas;  the  former  being 
grounded  on  ancient  practice,  the  latter  on  the  stat.  4 
Anne,  c.  16. 

First  shall  be  considered  the  subject  of  several  counts. 

*Where  a  plaintiff  has  several  distinct  causes 
of  action,  he  is  allowed  to  pursue  them  cumula-  [  *267  ] 
tively  in  the  same  suit,  subject  to  certain  rules 
which  the  law  prescribes  as  to  joining  such  demands  only 
as  are  of  similar  quality  or  character .(^)  Thus,  he  may 
join  a  claim  of  debt  on  bond  with  a  claim  of  debt  on  sim- 
ple contract,  and  pursue  his  remedy  for  both  by  the  same 
action  of  debt.  So  if  several  distinct  trespasses  have  been 
committed,  these  may  all  form  the  subject  of  one  declara- 
tion in  trespass,  but,  on  the  other  hand,  a  plaintiff  cannot 
join  in  the  same  suit  a  claim  of  debt  on  bond,  and  a  com- 
plaint of  trespass ;  these  being  dissimilar  in  kind.(t<)  Such 
different  claims  or  complaints,  when  capable  of  being  joined, 
constitute  different  parts  or  sections  of  the  declarations; 
and  are  known  in  pleading  by  the  description  of  several 
countsJ(x) 

(r)  See  Bui.  Ni.  Pri.  98. 

(s)  See  Appendix,  Not^  (54;. 

(0  Upon  this  sabject  see  Bac.  Ab.  Actions,  (C.) 

(ii)  See  Appendix,  ^otb  (55).  (ar)  Ibid.,  Notb  (56). 
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In  order  to  give  the  unlearned  reader  an  exact  idea  of 
the  nature  of  several  counts,  it  may  be  useful  to  lay  before 
him  an  example. 

If  the  plaintiff  has  to  complain  of  several  assaults^  he 
may  thus  frame  his  declaration : — 

♦DECLARATION  IN  TRESPASS. 

[  *268  ]  Ffyr  an  AssauU  and  Battery. 

In  the  King's  Bench. 

The day  of  ■,  in  the  year  of  oar 

Lord  — . 

to  wit,  A.  B.  (the  plaintiff  in  this  snit),  by  £.  F.,  his  attorney, 

complains  of  0.  D.  (defendant  in  this  suit),  who  has  been  summoned  to 
answer  the  said  plaintiff  in  an  action  of  trespass:  For  that  the  said 

defendant  heretofore,  to  wit,  on  the day  of ,  in  the  year  of  our 

Lord ,  with  force  and  arms,  made  an  assault  upon  the  siud  plaintiff, 

and  beat,  wounded,  and  ill-treated  him  so  that  his  life  was  despaired  of. 
And  also  far  that  the  said  defendant  heretofore,  to  wit,  on  the  day  and 
year  aforesaid,  with  force  and  arms,  at  ^^  aforesaid,  in  the  ooun^ 
aforesaid,  made  another  assault  upon  the  said  pluntiff,  and  again  beat, 
wounded,  and  ill-treated  him,  so  that  his  life  was  despaired  of,  and  other 
wrongs  to  him  then  and  there  did,  against  the  peace  of  our  said  lord  the 
king,  and  to  the  damage  of  the  said  plaintiff  of—  pounds,  and  there- 
fore he  brings  his  suit,  &o.(  y) 

When  several  counts  are  thus  used,  the  defendant  may, 
according  to  the  nature  of  the  defence,  demur  to  the  whole, 
or  plead  a  single  plea  applying  to  the  whole ;  or  may  demur 
to  one  count,  and  plead  to  another,  or  plead  a  several  plea 
to  each  count ;  and  in  the  two  latter  cases  the  result  may 
be  a  corresponding  severance  in  the  subsequent  pleadings, 

and  the  production  of  several  *%88ues.  But  whe- 
[  "^269  ]   ther    one  or   more  issues    be  produced,   if  the 

decision,  whether  in  law  or  &ct,  be  in  the  plain- 
tiff's favor  as  to  any  one  or  more  counts,  he  is  entitled  to 
judgment  pro  tanto,  though  he  fail  as  to  the  remainder.(8) 

(y)  See  the  declaration,  with  a  count  for  me  assault  and  battery  only, 
supra,  p.  S8. 

(s)  See  Phillips  r.  Howgate,  5  Bam.  &  Aid.  220. 
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It  is  to  be  observed  that  several  causes  of  action  do  not 
always  form  the  subject  of  several  counts,  but  are  some- 
times thrown,  for  the  sake  of  brevity  and  convenience,  into 
one;  and  in  the  actions  of  debt  and  assumpsit  the  claims 
of  most  frequent  occurrence,  viz.,  those  for  goods  sold,  for 
toork  done,  for  money  lent,  for  inoney  paid,  for  money  received 
to  the  iise  of  the  plaintiffs  for  money  due  on  an  account  stated, 
are  always  condensed  (when  they  occur  in  the  same  action) 
into  a  single  count,  pursuant  to  a  form  lately  promulgated 
by  rule  of  court.(aX15) 

The  next  subject  for  consideration  is  that  of  several  pleas. 

It  has  been  already  stated  that  the  rule  against  duplicity 
does  not  prevent  a  defendant  from  giving  distinct  answers 
to  different  complaints  on  the  part  of  the  plain- 
tiff.(6)  *To.  several  counts,  or  to  distinct  parts  of  [  •270  ] 
the  same  count,  he  may  therefore  plead  several 
pleas,  viz.,  one  to  each.(c)  Thus,  in  an  action  of  trespass 
for  two  assaults  and  batteries,  he  may  plead  as  to  the  first 
count  not  guilty,  and  as  to  the  second  the  statute  of  limita- 
tions, viz.,  that  he  was  not  guilty  within  four  years ;  and 
the  following  is  an  example  of  the  form  in  which  this  may 
be  done : — 

PLEAS. 
In  Trespass /or  Assault  and  Battery,{d) 

And  the  said  defendant,  by his  attorney,  <u  to  the  first  count  of 

the  said  declaration  says,  that  he  is  not  guilty  of  the  said  trespass 
therein  mentioned,  or  any  part  thereof,  in  manner  and  form  as  the  said 

(a)  Hil.  T.  9  Will.  4.  N.  B.  As  this  form  contains  only  one  promise  it 
amoants,  properly  speaking,  to  a  single  oonnt  only.  It  is  pronded,  howeTCr, 
by  Hil.  T.  4  Will.  4,  that  it  shall  be  considered  as  comprising  several  counts f 
for  the  pnrpose  contemplated  by  that  rule. 

(6)  Sapra,  p.  856. 

(c)  Or  he  may  plead  to  one  count  and  demur  to  another.  See  post, 
BoleU. 

((f)  See  the  declaration,  supra,  p.  S68. 

(15)  See  in  the  Second  Appendix,  Note  (4),  a  further  view  of  the  doctrine 
of  sereral  counts  in  a  declaration. 


•• 


270  OF  THE  PRIKCIPAL 

A.  B.  hath  above  thereof  eomplidned.  And  of  this  the  said  G.  D.  puts 
himBolf  upon  the  country.  And  as  to  the  second  count  of  the  said 
declaration,  the  said  defendant  says,  that  the  said  plaintiff  ought  not  to 
have  or  maintain  his  aforesaid  action  thereof  against  him,  becaase  he 
says  that  he  the  said  defendant  was  not,  at  any  time  within  four  years 
next  before  th6  commencement  of  this  suit,  gnilty  of  the  siud  trespasses 
in  the  second  count  mentioned,  or  any  part  thereof,  in  manner  and  form 
^  as  the  said  plaintiff  hath  above  complained.  And  this  the  said  defend- 
ant is  ready  to  verity.  Whereupon  he  prays  judgment  if  the  said  plain- 
tiff ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him. 

Nor  is  the  defendant  in  pleading  different  pleas 
[  *271  ]   *to  different  parts  of  the  declaration,  confined  to 

pleas  of  the  same  kind.  Thus  it  is  laid  down, 
that  he  may  plead  in  abatement  to  part,  and  in  bar  to  the 
residae.(e) 

Bat  it  may  also  happen  that  a  defendant  may  have 
several  distinct  answers  to  give  to  the  same  claim  or  com- 
plaint. Thus  to  an  action  of  trespass  for  two  assaults  and 
batteries,  he  may  have  ground  to  deny  both  the  trespass, 
and  also  to  allege  that  they  were  neither  of  them  com- 
milted  within  four  years.  Anterior  however  to  the  regula- 
tion which  will  be  presently  mentioned,  it  was  not  com- 
petent to  him  to  plead  these  several  answers  to  both 
trespasses,  as  that  would  have  been  an  infringement  of  the 
rule  against  duplicity.  The  defendant  was  therefore  obliged 
to  elect  between  his  different  defences,  where  more  than 
one  thus  happened  to  present  themselves,  and  to  rely  on 
that,  which  in  point  of  law  or  &ct  he  might  deem  most 
impregnable.  But  as  a  mistake  in  that  selection  mighty 
occasion  the  loss  of  the  cause,  contrary  to  the  real  merits 
of  the  case,  this  restriction  against  the  use  of  several  pleas 
to  the  same  matter,  after  being  for  ages  observed  in  its 
original  severity,  was  at  length  considered  as  contrary  to 

the  true  principles  of  justice,  and  was  accordingly 
[  *272  ]   relaxed   by  legislative  enactment    *The  stat  4 

Anne,  c.   16,   s.  4,   provides,   that   "it  shall  be 

(fl)  2  Sannd.  209,  (e)  ;  and  see  Herries  v.  Jameson,  5  T.  R.  553 ;  HiU  *• 
White,  6  Bing.  N.  C.  26. 
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lawfal  for  any  defendant  or  tenant  in  any  action  or  suit, 
or  for  any  plaintiff  in  replevin  in  any  court  of  record,  with 
leave  of  the  court  to  plead  as  many  several  matters  thereto 
as  he  shall  think  necessary  for  his  defence."  Under  this 
act  the  course  is  for  the  defendant,  if  he  wishes  to  plead 
several  matters  to  the  same  subject  of  demand  or  com- 
plaint, to  apply  previously  for  a  rule  of  court  permitting 
him  to  do  so,  and  upon  this,  a  rule  is  accordingly  drawn 
up  for  that  purpose.(/)  The  form  of  pleading  several 
pleas,  where  leave  is  thus  granted,  will  appear  by  the  fol- 
lowing example : — 

PLEAS. 

In  Trespass  for  Assault  and  Battery,  {g) 

And  the  siud  defendant,  by his  attorney,  says,  that  he  is  not 

guilty  of  the  said  trespasses  above  laid  to  his  charge,  or  any  part  thereof, 
in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  complained. 
And  of  this  the  said  defendant  puts  himself  upon  the  country.  And 
for  a  further  plea  (*g)  in  this  behalf,  the  said  defendant  says,  that  he,  the 
said  defendant,  was  not  at  any  time  within  four  years  next  before  the 
commencement  of  this  suit,  guilty  of  the  said  trespasses  in 
the  said  declaration  mentioned,  or  any  part  ^thereof,  in  [  *278  1 
manner  and  fornf  as  the  said  plaintiff  hath  above  complained. 
And  this  the  said  defendant  is  ready  to  verify. 

When  several  pleas  are  pleaded  either  to  different  mat- 
ters, as  in  p.  270,  or  (by  virtue  of  the  statute  of  Anne)  to 
the  same  matter,  as  in  the  last  example,  the  plaintiff  may, 
according  to  the  nature  of  his  case,  either  demur  to  the 
whole,  or  demur  to  one  plea  and  reply  to  the  other,  or 
make  a  several  replication  to  each  plea;  and  in  the  two 
latter  cases  the  result  may  be  a  corresponding  severance 
in  the  subsequent  pleadings,  and  the  production  of  several 

(/)  This  rule  is  obtained  on  application  to  a  judge.  (B.  Trin.  1  Will. 
IV.,)  and  he  has  a  discretion  either  to  permit  or  refuse,  according  to  the 
nature  of  the  matters  proposed  to  be  pleaded.  Jenkins  v.  Edwards,  5  T. 
B.  97. 

{g)  See  the  declaration,  supra,  p.  268. 

(>^)  The  statement,  **  hy  have  of  the  court,'*  &c.,  is  now  omitted.  Bee  note 
(o)  post,  p.  278. 
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<ue>.  But  whether  one  or  more  issues  be  produced,  if  the 
scisioD,  whether  io  law  or  fact,  be  in  the  defeadant's 
:ror  as  to  an;  one  or  more  pleas,  be  is  entitled  to  judg- 
lent,  though  he  fails  as  to  the  remainder — i.  e.  he  is  enti- 
ed  to  judgment  in  respect  of  that  snbject  of  demand  or 
implaiat  to  which  the  successful  plea  relates;  and  if  it 
ere  pleaded  to  the  whole  declaration,  to  judgment  gene- 
lUy,  though  the  plaintiff  should  succeed  as  to  all  the  other 
leas. 

The  use  of  several  pkaa  (though  presumably  intended 
y  the  statute  to  be  allowed   only  in   a   case  where  there 

are  really  several  grounds  of  defeDce,X&)  is  in 
*271  ]  practice  sometimes  carried  further.     *For   it  was 

soon  found  that  when  there  was  a  matter  of 
efence  by  way  of  special  plea,  it  was  generally  expedient 
)  plead  that  matter  in  company  with  the  general  issue, 
hcther  there  were  any  real  ground  for  denying  the  de- 
laration  or  not;  because -the  effect  of  this  is  to  put  the 
[aintiff  to  the  proof  of  his  declaration,  or  some  material 
art  of  it,  before  it  can  become  necessary  for  the  defend- 
Qt  to  establish  his  special  plea;  and  thus* the  defendant 
as  the  chauce  of  suoceeding,  not  only  on  the  strength  of 
is  own  case,  but  by  the  failure  of  the  plaintiff's  proof 
'o  this  extent,  therefore,  is  the  use  of  several  pleas  now 
irried ;  and  accordingly  the  form  of  pleading  in  the  last 
r  the  above  examples  is  in  practice  frequently  adopted 
istead  of  that  in  the  first,  whether  the  truth  of  the  case 
»l]y  warrants  a  denial  of  both  counts  or  not  Some 
Sorts,  however,  were  at  one  time  made  to  restrain  this  ap- 
arent  abuse  of  the  indulgence  given  by  the  statnte.  For 
lat  leave  of  the  court,  which  the  statute  requires,  was 
>rmerly  often  refused  where  the  proposed  subjects  of  plen 
ppesred  to  be  inconaittent ;  and  on  Uiis  ground  leave  has 
sen  refused  to  plead  to  the  same  trespass  not  guilty,  and 
ccord  and  satisfaction;  or  rion  est  factmn,  and  paymerU  to 

(A)  See  Lord  Clinton  if.  Uorton,  1  Stra.  1000. 
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the  same  demaDcl.(t)    Bat  in  modern  practice,  such  pleas, 
notwithstanding   the    apparent    repugnancy   *be- 
tween    them,    are    permitted  ]{k)    and    the    only  [  *275  ] 
pleas,  perhaps,  which  have  been  uniformly  dis- 
allowed on  the  mere  ground  of  inconsistency,  are  those  of 
the  general  issue  ^and  a  tender. [2S']  {I) 

On  the  subject  of  several  pleas  it  is  to  be  further  ob- 
served that  the  statute  of  Anne  extends  to  the  case  of 
pleas  only,  and  not  to  replications  or  avhsequent  pleadings. 
These  remain  subject  to  the  full  operation  of  the  common 
law  against  duplicity ;  so  that,  though  to  each  plea  there 
may  (as  already  stated)  be  a  separate  replication,  yet  there 
cannot  be  ofTered  to  the  same  plea,  and  in  reference  to  the 
same  matter  of  claim  or  complaint,  more  than  a  single 
replication,  nor  to  the  same  replication  more  than  one 
rejoinder,  and  so  to  the  end  of  the  series.(9n)    The  legis- 

.    (0  Com.  Dig.  Pleader,  (£.  2). 

(Je)  Vide  1  Sel.  Pract.  299 ;  2  Chitty,  502,  1st  ed. ;  see  Rama  Chitty  o. 
Home,  13  East,  255. 

(/)  But  the  Court  of  C.  P.  lately  refiised  to  allow  the  defendant  in  scire 
facias,  on  a  jadgvient,  to  plead,  1.  Payment ;  2.  That  the  judgment  was 
obtained  by  fraud ;  3.  That  the  warrant  of  attorney  on  which  judgment  was 
entered  was  obtained  by  fraud.  Shaw  v.  Lord  Alyanley,  2  Bing.  325 ;  see 
also  Serlo  v.  Bradshaw,  4  Tyr.  69.  [24] 

(m)  Snpra,  p.  257,  273. 

[23]  The  reason,  why  tender  cannot  be  pleaded  with  the  general  issue  is 
not,  however,  merely  or  chiefly,  that  it  is  inconsistent  with  that  issue  (for  so, 
generally,  are  all  special  pleas  in  bar)  ;  but  that  the  former  admits  the  debt 
or  damages  demanded  to  be  still  due,  and  in  its  effect  goes  only  in  bar  of  the 
eo$tBy  and  the  nominal  damages  of  detention — while  the  general  issue  and 
other  pleas  in  bar,  in  general,  deny  any  existing  liability  or  legal  duty  on  the 
part  of  the  defendant.    Gould  PI.  p.  435. 

[24]  As  the  learned  author  has  thrown  a  cloud  orer  the  doctrine  in  his 
text  by  the  introduction  of  this  note,  it  may  not  be  amiss  to  notice  here  an 
American  case  in  which  an  incongruity  of  pleas  was  established.  Thus,  it 
was  held,  in  New  York,  that  nul  tiel  reeordf  and  nil  debet,  or  payment,  cannot 
be  pleaded  together.  Le  Conte  v.  Pendleton,  1  Johns.  Cas.  104 ;  S.  C 
Coleman,  72 ;  Comes  v.  Duncan,  Coleman,  75.  See  1  Chitty*s  PI.  595,  7th 
Am.  ed.  the  notes  of  the  American  Editors,  for  the  cases  in  this  country  'm 
which  the  incompatibility  of  pleas  is  discussed. 
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lative  provision  allowing  several  matters  of  plea,  was  con< 
fined  to  that  case,  under  the  impression  probably,  that  it 
was  in  that  part  of  the  pleading  that  the  hardship  of  the 
rale  against  daplicity  was  most  seriously  and  frequently 
felt ;  and  that  the  multiplicity  of  issues  which  would  be 
occasioned  by  a  farther  extension  of  the  enactment  would 
have  been  ^attended  with  expense  and  incon- 
[  *276  ]  venienoe  more  than  equivalent  to  the  advantage. 
The  efiect,  however,  of  this  state  of  law  is  some- 
what remarkable;  for,  example,  it  empowers  a  defendant 
to  plead  to  a  declaration  in  assumpsit  for  goods  sold  and 
delivered,  1.  Non  assumpsit ;  2.  That  the  cause  of  action 
did  not  accrue  within  six  years ;  8.  That  he  was  an  infant 
at  the  time  of  the  contract  On  the  first  plea  the  plaintiff 
has  only  to  join  issue ;  but  with  respect  to  each  of  the  two 
last,  he  may  have  several  answers  to  give.  The  case  may 
be  such  as  to  afford  either  of  these  replications  to  the  sta- 
tute of  limitations,  viz.  that  the  cause  of  action  did  accrue 
within  six  years,  or  that  at  the  time  the  cause  of  action 
accrued,  he  was  beyond  sea,  and  that  he  commenced  his 
suit  within  six  years  after  his  return.  So  to  the  plea  of 
infancy  he  may  have  ground  for  replying  either  that  the 
defendant  was  not  an  infant,  or  that  the  goods  for  which 
the  action  is  brought  were  necessaries,  suitable  to  the  de- 
fendant's condition  in  life.  Yet  though  the  defendant  had 
the  advantage  of  his  three  pleas  cumulatively,  the  plain- 
tiff is  obliged  to  make  his  election  between  these  several 
answers,  and  can  reply  but  one  of  them  to  each  plea.  [26] 
It  is  also  to  be  observed  that  the  power  of  pleading 


[25]  In  the  State  of  New  York,  by  the  provisions  of  oi^e  of  the  Berised 
Statntes,  (3  B.  S.  356,  {  27,)  plaintiffs  are  allowed  hj  special  leave  of 
the  coart,  to  make  distinct  replications  to  the  same  plea.  But  this  can 
only  be  done  after  pennission  obtained  on  a  formal  application ;  (4  Wen- 
dell, 211 ;)  the  Supreme  Court,  however,  permitted  several  replications  to 
stand,  in  a  case  which  merited  snch  a  permission,  on  payment  of  costi* 
(12  WendeU,  249). 
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several  matters,  extends  to  pleas  in  bar  only,  and 

not  to  tbose  of  the  dilatory  class ;  with  *respect  to   [  *277  ] 

which  the  leave  of  the  court  will  not  be  grauted.{n) 

Again,  it  is  to  be  remarked,  that  the  statute  does  not 
operate  as  a  total  abrogation,  even  with  respect  to  pleas  in 
bar,  of  the  rule  against  duplicity.  For,  in  the  first  place, 
it  is  necessary  (as  we  have  seen)  to  obtain  the  leave  of  the 
court  to  make  use  of  several  matters  of  defence.  And  each 
defence  must  besides  be  distinctly  pleaded  as  a  new  or  fur- 
ther plea;(o)  so  that  notwithstanding  the  statute,  and  the 
leave  of  the  court  obtained  in  pursuance  of  it  to  plead 
several  matters,  it  would  still  be  improper  to  incorporate 
several  matters  in  one  plea,  in  any  case  in  which  the  plea 
would  be  thereby  rendered  double  at  common  law. 

By  a  very  ancient  relaxation  of  practice  the  rule  against 
duplicity  had,  to  a  considerable  extent,  been  evaded,  by 
stating  the  same  cause  of  action  in  various*  ways  in  the 
shape  of  several  counts,  and  the  same  matter  of  defence  in 
various  ways  in  the  shape  of  several  pleas.  But  by  the 
recent  rule  of  Hil.  T.  4  Will.  IV.,  it  is  now  provided  that 
'^  several  counts  shall  not  be  allowed  unless  a  dis- 
tinct subject-matter  of  complaint  is  intended  to  *be  [  *278  ] 
established  in  respect  of  each,  nor  shall  several 
pleas  or  avowries,  or  cognizances  be  allowed,  unless  a  dis- 
tinct ground  of  answer  or  defence  is  intended  to  be  estab- 
lished in  respect  of  each."(w)[26] 

Such  is  the  nature  and  extent  of  the^rule  against  double 
pleading.    Under  this  rule  it  remains  only  to  observe  that 

(fi)  See  1  Sen.  Pract.  275. 

(o)  It  was  formerly  the  practice  also  to  state  that  such  farther  plea  was 
pleaded  by  leave  of  the  court  for  tku  jmrpoee  firtt  had  and  obtained.  Bat  this 
is  now  discontinaed  by  role  of  court,  Hil.  Term,  4  Will.  IV. 

(n)  See  this  rale  at  large,  and  the  reasons  on  which  it  was  fbanded,  Appen- 
dix, NoTB  (57).  [26] 

_  ^ 

[26]  The  erils  of  the  former  rales  on  this  subject  are  rery  ably  pointed  out 
in  this  note  in  the  author's  Appendix,  commencing  at  p.  Ixxxi. 
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ii^  instead  of  demarriDg&r  dnplicity,  the  <^po6iie  party 
passes  the  fault  by,  and  pleads  over,  he  is  in  that  ease 
boand  to  answer  each  matter  alleged ;  and  has  no  rights  on 
the  ground  of  the  daplicity,  to  confine  himself  to  any  single 
part  of  the  adyerse  statement(o)[27] 


BULE  n. 

IT  n   aOT  AIXOWABLB  BOTB  TO  PLBAD   AMD  TO  ftSMVB  TO  TVB  IAMB 


This  rule  depends  on  exactly  the  same  principles  as  the 
last  As  it  is  not  allowable  to  plead  double,  lest  seyeral 
issues  in  fact  in  respect  of  the  same  matter  should  arise,  so 
it  is  not  permitted  both  to  plead  and  demur  to  the  same 
matter,  lest  an  issue  in  fiict  and  an  issue  in  law,  in  respect 
of  a  single  subject,  should  be  produced.    The  party  must» 

therefore,  make  his  election. 
[  *279  ]       ♦The  rule,  however,  it  will  be  observed,  only 

prohibits  the  pleading  and  demurring  to  the  9ame 
maUer.  It  does  not  forbid  this  course  as  applicable  to  dis- 
tinet  statements.  Thus,  a  man  may  plead  to  one  oount,  or 
one  plea,  and  demur  to  another.  The  reason  of  this  dis- 
tinction is  sufficiently  explained  by  the  remarks  already 
made  on  the  subject  of  duplicity  in  pleading. 

Lastly,  it  is  to  be  remarked  that  the  statute  of  Anne, 
which  authorizes  the  pleading  of  several  pleas,  gives  no 
authority  for  demurring  and  pleading  to  the  same  matter. 

(o)  Bolton  V.  Cannon,  1  Vent.  872. 
(p)  Bac.  Ab.  Fleas,  ftc  (K.  I). 

[27]  In  an  article  contained  in  the  American  Jurui,  (No.  z.  vol.  5,  p. 
269),  the  inbject  of  doable  pleading,  generally,  is  discnssed  at  great  length, 
•nd  the  aboTC  text  of  the  author  commented  on.  The  aim  of  the  writer 
is  to  show  the  demerits  of  the  English  system,  and  the  necessity  of  a  cor- 
rectire  legislation  in  those  of  the  United  States  in  which  that  system  has 
obtained.  He  recommends  the  example  of  tiie  New  Yoric  statote  mentioned 
St  p.  276. 
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The  rale  now  in  question,  therefore,  is  not  affected  by  that 
provision ;  but  remains  in  the  same  state  as  at  common  law. 


SECTION  IV. 

or  BULBB  WHICH  TSKD  TO  FBODUOB  CBBTAIKTT  OB  PARTI OULABITT  IH  THB 

XS«17B. 

The  rules  tending  to  produce  certainty  in  the  pleadings, 
and,  by  consequence,  certainty  in  the  issue,  are  very  numer- 
ous, and  in  their  nature  do  not  easily  admit  of  methodical 
arrangement ;  but  an  enumeration  shall  here  be  attempted 
of  such  of  them  as  appear  to  be  of  principal  importance. 

♦RULE  I.  [  *280  ] 

TBI  PLBADIXGk  MUIT  BAYS  CBRTAIHTr  OP  PLA0B.(9) 

It  was  formerly  explained,(r)  that  the  nature  of  the  trial 
by  jury,  while  conducted  in  the  form  which  first  belonged 
to  that  institution,  was  such  as  to  render  particularity  of 
place  absolutely  essential  in  all  issues  which  a  jury  was  to 
decide.  Consisting,  as  the  jurors  formerly  did,  of  witnesses, 
or  persons  in  some  measure  cognizant  of  their  own  know- 
ledge of  the  matter  in  dispute,  they  were  of  course,  in 
general,  to  be  summoned  from  the  particular  place  or 
neighborhood  where  the  fact  happened ;(«)  and  in  order  to 
know  into  what  county  the  venire  &cias  for  summoning 
ihem  should  issue,  and  to  enable  the  sheriff  to  execute  that 
writ,  it  was  necessary  that  the  issue,   and  therefore  the 

(q)  Com.  Dig.  Pleader  (C.  20).  Ibid.  Alwtement  (H.  18).  Co.  litt. 
125,  B. 

(r)  Vide  8Qpr»,  p.  134. 

(f)  Co.  Lit.  by  Harg.  125,  a,  n.  (1).  **  The  yenire  was  to  bring  up  the 
paru  of  the  place  where  the  fact  was  laid  in  order  to  try  the  issne,  and 
originally  every  fact  was  laid  in  the  place  where  it  was  really  done: — 
and  therefore  the  written  contracts  bore  date  at  a  certain  place."    Oilb.  Hist. 

w.  Jr.  84. 
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pleadings  oat  of  which  it  arose,  shoald  show  particularly 
what  that  place  or  neighborhood  wa8.(0  Such  place  or 
neighborhood  was  called  the  venue  or  visne,  (from  vicine- 
tum  ]){y)  and  the  statement  of  it  in  the  pleadings 
[  ^281  ]  obtained  the  same  name ; — *to  allege  the  place 
being  in  the  language  of  pleading,  to  lay  the  venue. 
Until  the  change  of  system  introduced  by  the  late  Bule 
of  Court,  Hil.  4  WilL  lY.,  it  was  accordingly  the  rule  that 
every  allegation  in  the  pleadings,  upon  which  issue  could 
be  taken,  that  is,  every  material  and  traversable  allegation 
(supposing  it  to  be  in  the  affirmative  form,)  should  be  laid 
with  a  venue;  that  is,  should  state  the  place  at  which  the 
alleged  fact  happened.  This  venue  was  to  consist  (accord- 
ing to  the  more  rigorous  and  ancient  practice  at  least,)  not 
only  of  the  county,  but  also  of  the  parish,  town,  or  hamlet 
in  the  county  .(x)  A  venue  was  also  laid  in  the  margin  of 
the  declaration,  at  its  commencement,  by  inserting  there 
the  name  of  the  county  in  which  the  several  facts  men- 
tioned in  the  body  of  the  declaration,  or  some  principal 
part  of  them,  occurred.(2^)  The  venue  so  laid  down  in  the 
margin  was  called  the  venue  in  the  action,  and  the  action 
was  said  to  be  laid^  or  brought  within  that  county  ;  because 
it  was  always  the  same  county  as  that  into  which  the  origi- 
nal writ  had  issued  at  the  commencement  of  the 
[  *282  ]  suit,  and  because  the  action  *was  always  tried  by 
a  jury  of  that  county,  unless  a  new  and  different 
venue  happened  tt>  be  laid  in  the  subsequent  pleadings. 

Though  the  original  object  of  thus  laying  a  venue  was 
to  determine  the  place  from  which  the  venire  facias  should 

(0  nderton  o.  Ilderton,  2  H.  Bl.  161.    Per  Lord  Mansfield,  Mostyn  v. 
FabrigM,  Cowp.  176  ;  Co.  Lite.  125,  a,  b.     See  2  Hen.  VII.,  4. 

(tt)  Bac.  Ab.  Yisne  or  Venae  (A.)  ;  3  Bl.  Com.  294. 

(ar)  Co.  Litt.  125,  a;  Com.  Dig.  Abatement,  (H.  13).    Ibid.  Pleading 
(C.  20).    Braddiflh  o.  Bishop,  Cro.  Blis.  260  ;  Amery  v.  Bodrick,  5  Bam.  ft 
Aid.  712 ;  Ware  v.  Boydell,  3  M.  &  S.  148. 

(y)  See  The  King  v,  Bordett,  4  Bam.  &  Aid.  175,  176 ;  Calyin's  ease,  7 
Bep.  1 ;  Scott  v.  Brest,  2  T.  B.  238. 
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direct  the  jurors  to  be  sammoned,  in  case  the  parties  should 
put  themselves  upon  the  country,  that  practice  had  never- 
theless, so  far  as  regarded  the  laying  of  a  venue  in  the 
body  of  the  pleadings,  become  an  unmeaning  form,  the 
venue  m  the  margin  having  been  long  found  sufficient  for 
all  practical  purposes.  It  may  be  convenient  to  explain 
here  by  what  process  this  change  took  plac^. 

The  most  ancient  practice,'  as  established  at  the  period 
nrhen  juries  were  composed  of  persons  cognizant  of  their 
own  knowledge  of  the  fact  in  dispute,  was  of  course  to 
summon  the  jury  from  that  venue  which  had  been  laid  to 
the  particular  fact  in  issue ;  and  from  the  venue  of  parish, 
town,  or  hamht,  as  well  as  county .(2)  Thus,  in  an  action  of 
debt  on  bond  if  the  declaration  alleged  the  contract  to  have 
been  made  at  Westminster,  in  the  county  of  Middlesex, 
and  the  defendant  in  his  plea  denied  the  bond, 
issue  being  joined  on  this  *plea,  it  would  be  tried  [  *283  ] 
by  a  jury  from  Westminster.  Again,  if  he 
pleaded  an  affirmative  matter,  /ts,  for  example,  a  release,  he 
would  lay  this  new  traversable  allegation  with  a  venue; 
and  if  this  venue  happened  to  differ  from  that  in  the  decla- 
ration, being  laid,  for  example,  at  Oxford,  in  the  county  of 
Oxford,  and  issue  were  taken  on  the  plea, — such  issue 
would  be  tried  by  a  jury  from  Oxford,  and  not  from  West- 
minster.(a)  And  it  may  be  here  incidentally  observed, 
that  as  the  place  or  neighborhood  in  which  the  &ct  arose 
and  also  the  allegation  of  that  place  in  the  pleadings,  was 
called  the  venue,  so  the  same  term  was  often  applied  to  the 
jury  summoned  from  thence.  Thus  it  would  be  said  in  the 
case  last  supposed,  that  the  venue  was  to  come  from  Oxford. 
With  respect  to  the  form  of  the  venire  at  this  period,  it 
was  as  follows : — venire  facias  duodecim  liberos  et  legales 

(2)  Co.  Litt.  125,  a.  Bac.  Ab.  YUne  or  Venue,  (E).  And  see  an  illos- 
tratiTe  case,  43  Ed.  HI.  1. 

(a)  Craft  v,  Boite,  1  Sannd.  246,  b;  Com.  Dig.  Action  (N.  12).  8  Ed. 
m.,  8  PI.  20 ;  45  Ed.  III.  15 ;  3  Beeyes,  110. 

17 
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homines,  de  vicineto  de  W.  (or  O.)^  (i.  e.  the  parish  town, 
or  hamlet)  per  quos  rei  Veritas  melias  sciri  poterit,  kc.{b) 
While  such  appears  to  have  been  the  most  ancient  state 
of  practice,(c)  it  soon  sustained  very  ^consider- 
[  *284  ]   able  changes.    When  the  jury  began  to  be  sum- 
moned no  longer  as  witnesses,  but  as  judges,  and 
instead  of  being  cognizant  of  the  fact  on  their  own  know- 
ledge, received  the  fiict  from  the  testimony  of  others  judi- 
cially examined  before  them,  the  reason  for  summoning 
them  from  the  immediate  neighborhood  ceased  to  apply, 
and  it  was  considered  as  sufficient,  if  by  way  of  partial 
conformity  with  the  original  principle,  a  certain  number  of 
the  jury  came  from  the  same  hundred  in  which  the  place 
laid  for  venue  was  situate,  though  their  companions  should 
be  of  the  county  only,  and  neither  of  the  venue,  nor  even 
of  the  hundred.    This  change  in  the  manner  of  executing 
the  venire  did  not,  however,  occasion  any  alteration  in  its 
form,  which  still  directed  the  sheriff,  as  in  former  times,  to 
summon  the  whole  jury  from  the  particular  venue.((2)    The 
number  of  hundredors  which  it  was  necessary  to  summon 
was  different  at  different  periods:  in  later  times,  no  more 
than  ttvo  hundredors  were  required  in  a  personal  action.(e) 

In  this  state  of  the  law,  was  passed  the  statute  16  and 
17  Car.  2,  c.  8.  By  this  act  (which  is  one  of  the  statutes  of 
jeofails)  it  is  provided,  '' that  after  verdict,  judgment  shall 
not  be  stayed  or  reversed,  for  that  there  is  no 
[  •285  ]  right  to  venue, — so  *as  the  cause  were  tried  by  a 
jury  of  the  proper  county  or  place  where  the  action 
is  laid.^  This  provision  was  held  to  apply  to  the  case 
(among  others)  where  issue  had  been  taken  on  a  Ceict  laid 

(fr)  De  vidndo  tali  (is  the  ezprauion  of  Bracton)  per  qnot  rei  Teritai  me- 
lins  teiri  poterit,  fte.  Bract  a09,  b,  810,  a,  396,  b,  397,  a.  In  thestatate 
27  Elis.  c.  6,'s.  1,  the  form  Is — 12  liberos  et  legates  homines  de  vieuuto  de  B,, 
per  qnos  rei  reritas,  &c.    And  see  Litt.  sect.  234. 

(e)  See  Appendix,  Nora  (58). 

(<0  27  Elis.  c.  6,  s.  1 ;  Litt  sec.  234. 

(s)  27  Elis.  c  6,  8.  5.    See  Appendix,  Nora  f  59). 
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with  a  different  venue  from  that  in  the  action,  but  where 
the  venire  had  improperly  directed  a  jury  to  be  summoned 
from  the  venue  in  the  action,  instead  of  the  venue  laid  to  the 
foci  in  i88ue,{f)  This  had  formerly  been  matter  of  error, 
and  therefore  ground  for  arresting  or  reversing  the  judg- 
ment ]{g)  but  by  this  act  (passed  with  a  view  of  removing 
what  had  become  a  merely  formal  objection,)  the  error  was 
cured,  and  the  staying  or  reversal  of  the  judgment  disal- 
lowed. While  such  was  its  direct  operation,  it  has  had  a 
further  effect,  not  contemplated  perhaps  by  those  who  de- 
vised the  enactment.  For,  what  the  statute  only  purported 
to  cure  as  an  error,  it  virtually  established  as  regular  and 
uniform  practice;  and  issues  taken  on  facts  laid  with  a 
dififerent  venue  from  that  in  the  auction  were  afterwards  con- 
stantly tried,  not  by  a  jury  of  the  venue  laid  to  the  fact  in 
issue,  but  by  a  jury  of  the  venue  in  action,{h) 

Another  change  was  introduced  by  the  statute  4  Ann. 
e.  16,  sect.  6.  This  act  provides,  that  *"  every 
venire  facias  for  the  trial  of  any  issue,  shall  be  [  ^286  ] 
awarded  of  the  hody  of  the  proper  county  where 
such  issue  is  triable,"  instead  of  being  (as  in  the  ancient 
form)  awarded  from  the  particular  venue  of  parish,  town, 
or  hamlet.  From  this  time,  therefore,  the^  form  of  the 
venire  has  been  changed ;  and  directs  the  sheriff  to  sum- 
mon twelve  good  and  lawful  men,  &c.,  "  from  the  body  of 
his  county  :"(^)  and  they  are  accordingly,  in  fact,  all  sum- 
moned from  the  body  of  the  county  only,  and  no  part  of 
them  necessarily  from  the  hundred  in  which  the  particular 
place  laid  for  venue  is  situate.(A;) 

(/)  Craft  o.  Boite,  1  Saond.  247. 

{g)  1  Saand.  947,  n.  (1) ;  2  Sannd.  5,  n.  (8) ;  Bowyer's  case,  Cro.  Eliz. 
468 ;  Bden'fl  case,  6  Rep.  1ft,  b,  Co.  Litt.  by  Harg.  125,  a,  n.  (1) ;  Simmons 
V.  LQlyatone,  8  Ezch.  431. 

(A)  2  Sannd.  5,  n.  (3).  (i)  See  the  form  of  the  venire  supra,  p.  79. 

(Jk)  And  eyen  in  criminal  proceedings  it  is  now  expressly  enacted,  that  no 
jurors  shall  be  required  to  be  returned  from  any  hundred  or  hundreds,  or  from 
■ay  particular  yenue  within  the  county :  and  that  the  want  of  hundredors  shall 
be  no  cause  of  challenge ;  6  Geo.  4,  c  50,  sect.  13. 
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It  thas  appears,  that  by  the  joint  effect  of  these  two 
statutes,  the  venire,  instead  of  directing  the  jury  to  be* 
summoned  from  that  yenae  which  had  been  laid  to  the 
£act  in  issue,  and  from  the  venae  of  parish^  toion,  or  hamlet^ 
as  well  as  connty,  directed  them  in  all  cases  to  be  sum- 
moned from  the  body  of  the  county  in  which  the  action  is  laid, 
whether  that  be  the  county  laid  to  the  fact  in  issue  or  not, 
and  without  regard  to  the  parish,  town,  or  hamlet. 

*In  this  altered  state  of  things  it  is  evident 
[  *287  ]  that  there  was  no  longer  any  real  utility  in  the 

practice  of  laying  a  venue  to  each  traversable 
fact  in  the  body  of  the  pleadings.  This  practice,  however, 
continued  to  be  observed  until  the  making  of  the  Begula 
Generalis  of  Hil.  T.  4  W.  IV.,  above  mentioned.  But  by 
that  rule  it  is  provided,  that  in  "fature  the  name  of  a 
county  shall  in  all  cases  be  stated  in  the  margin  of  a  de- 
claration, and  shall  be  taken  to  be  the  venue  intended  by 
the  plaiuti£^  and  no  venae  shall  be  stated  in  the  body  of 
the  declaration  or  in  any  subsequent  pleading.''(2) 

On  the  whole  then  the  rule  of  pleading  as  to  the  neces- 
sity of  laying  venue  is  now  reduced  to  this — that  the 
venue  in  the  action,  that  is,  the  county  in  which  the  action 
is  intended  to  be  tried,  and  from  the  body  of  which  the 
jurors  are  accordingly  to  be  summoned,  must  be  stated  in 
the  margin  of  the  declaration;  and  that  in  the  few  cases 
in  which  the  proceeding  is  still  by  original  writ,  this  must 
be  the  same  county  into  which  the  original  writ  is  issued. 

There  is,  however,  another  very  important  point  still  re- 
maining to  be  considered,  viz.,  how  far  it  is  necessary  to 

lay  the  venue  truly. 
[  *288  ]      ^Before    the    change    in    the    constitution    of 

juries  above  mentioned,  the  venue  was  of  course 
always  to  be  laid  in  the  true  place-  where  the  &ci  arose, 
for  so  the  reason  of  the  law  of  venue  evidently  required. 

(/)  This  rale  wm  recommended  by  the  Common  Law  Gommiesioiien.  Set 
their  Second  Report,  p.  83. 
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Bat  when;  in  conseqaence  of  that  change,  this  reason 
ceased  to  operate,  the  law  began  to  distinguish  between 
cases  in  which  the  truth  of  the  venue  was  material,  or  of 
the  substance  of  the  issue,  and  cases  in  which  it  was  not 
so.  A  difference  began  now  to  be  recognized  between 
heal  and  transitory  matters.  The  former  consisted  of  such 
facts  as  carried  with  them  the  idea  of  some  certain  place, 
comprising  all  matters  relating  to  the  realty,  and  hardly 
any  others ;  the  latter  consisted  of  such  facts  as  might  be 
supposed  to  have  happened  anywhere,  and  therefore  com- 
prised debts,  contracts,  and  generally  all  matters  relating 
to  the  person  or  personal  property.  With  respect  to  the 
former  it  was*  held,  that  if  any  local  fact  were  laid  in 
pleading  at  a  certain  place,  and  issue  was  taken  on  that 
fact,  the  place  formed  part  of  the  substance  of  the  issue, 
and  must  therefore  be  proved  as  laid,  or  the  party  would 
fail  aa  for  want  of  proof.  But  as  to  transitory  facts  the 
rule  was,  that  they  might  be  laid  as  having  happened  at 
one  place,  and  might  be  proved  on  the  trial  to  have 
occurred  at  another.(m) 

♦The  late  rule  of  Hil.  T.  4  Will.  IV.  having  [  *289  ] 
abolished  the  allegation  of  venue,  except  as  it 
regards  the  county  in  the  margin  of  the  declaration  (or 
venue  in  the  action),  the  present  state  of  the  law  with 
respect  to  the  necessity  of  laying  the  true  venue,  is  accord- 
ingly as  follows : — 

Actions  are  either  local  or  transitory.  An  action  is 
local  if  all  the  principal  facts  on  which  it  is  founded  be 
local ;  and  transitory,  if  any  principal  fact  be  of  the  tran- 
sitory kind.  In  a  local  action  the  plaintiff  must  lay  the 
venue  in  the  action  truly..  In  the  transitory  one,  he  may 
lay  it  in  any  county  that  he  pleases. 

From  this  state  of  the  law  it  follows,  first,  that  if  an 
action  be  local,  and  the  facts  arose  oiU  of  the  realm,  such 
action  cannot  be  maintained  in  the  English  courts  ;(n)  for 

(m)  Yin.  Ab.  Trial  (M.  f )  ;  Co.  Litt.  282  a ;  see  Appendix,  Notb  (60). 
(n)  Per  Boiler,  J.,  Doolson  v.  Matthews,  4  T.  B.  503. 
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as  the  venue  in  the  action  is  to  be  laid  truly,  there  is  no 
oountj  which,  consistently  with  that  rule,  can  be  laid  in 
the  margin  of  the  declaration.  But,  on  the  other  hand, 
if  the  action  be  transitory,  then,  though  all  the  facts 
arose  abroad,  the  action  may  be  maintained  in  this  country, 
because  the  venue  in  the  action  may  be  laid  in  any  English 

county,  at  the  option  of  the  plaintiff. 
[  *290  ]  The  same  state  of  law  also  leads  to  the  fol- 
lowing *inference,  that  in  a  transitory  action  the 
plaintiff  may  have  the  action  tried  in  any  county  that  he 
pleases ;  for  (as  we  have  seen)  he  may  lay  the  venue  in 
the  action  in  any  county,  and  upon  issue  joined,  the 
venire  issues  into  the  county  where  the  venue  in  the 
action  is  laid.  And  such  accordingly  is  the  rule,  subject 
only  to  a  check  interposed  by  another  regulation,  viz.  that 
which  regulates  the  changing  of  the  venue.  The  courts 
established  about  the  reign  (as  it  is  said)  of  James  I.(o) 
a  practice  by  which  defendants  were  enabled  to  protect 
themselves  from  any  inconvenience  they  might  apprehend 
from  the  venue  being  laid  contrary  to  the  £Eict,  and  en- 
force, if  they  pleased,  a  compliance  with  the  stricter  and 
more  ancient  system.(p)  By  this  practice,  when  the 
plaintiff  in  a  transitory  action  lays  a  false  venue,  the 
defendant  is  entitled  to  move  the  court  to  have  the  venue 
changed^  i.  e.  altered  to  the  right  place:  and  the  court, 
upon  affidavit  that  the  cause  of  action  arose  wholly  in 
the  county  to  which  it  is  proposed  to  change  the  venue, 
will  in  most  cases  grant  the  application,  and  oblige  the 
plain tiif  to  amend  his  declaration  in  this  particular:  un- 
less he,  on  the  other  hand,  will  undertake  to  give  at  the 
trial  some  material  evidence  arising  in  the  county  where 

the  venue  was  laid. 
[  *291  ]       ^Hitherto  the  rule  as  to  alleging  time  in  the 
pleadings    has    been    considered    exclusively    in 

(o)  Knight  9.  Farnaby,  2  SaU.  j670. 
(p)  See  Appendix,  Notb  (61). 
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reference  to  the  ancient  and  nearly  extinguished  learning 
of  ventie.  But  it  is  to  be  observed,  that  in  some  cases  place 
is  alleged  in  pleading,  without  reference  to  the  object  of 
determining  from  whence  the  jurors  are  to  come,  and 
merely  to  give  a  reasoDable  certainty  and  clearness  to  the 
general  statement  of  facts.  Thus,  where  the  plaintiff  com- 
plains of  a  trespass  to  his  close,  or  the  defendant  claims  a 
right  of  way  over  the  plaintiff's  close,  from  one  terminus 
to  another,  the  declaration,  for  greater  certainty,  states 
the  name  of  the  close  and  of  the  parish  and  county  where 
it  is  situate,  and  the  plea  sets  forth  the  termini  of  the 
way. 

The  allegation  of  place  in  such  cases  was  always  neces- 
sary in  point  of  due  particularity,  and  as  matter  of  local 
description ;  and  it  still  continues  to  be  so,  notwithstanding 
the  rule  of  court  above  cited,  dispensing  with  venue  in 
the  body  of  the  pleading.  For  that  rule  contains  an  ex- 
press proviso,  ''  that  in  cases  where  local  description  is  now 
required,  such  local  description  shall  be  given." 

It  remains  only  to  add,  that  where  place  is  alleged  as 
matter  of  description,  and  not  as  venue,  it  must 
in  all  cases,  be  stated  truly  and  according  *to  [  *292  ] 
the  fact,  under  peril  of  variance,  if  the  matter 
should  be  brought  into  issue. 

RULE  II. 

PLIADIXG8  XDBT  H1.TB  CBRTAIHTT  OF  TI]CB.(;) 

In  personal  actions,  the  pleadings  must  allege  the  time, 
that  is,  the  day,  month,  and  year  when  each  traversable 
&ct  occurred;  and  when  there  is  occasion  to  mention  a 
continuous  act,  the  period  of  its  duration  ought  to  be 
8hown.(r) 

{q)  Com.  Dig.  Pleader,  (C.  19) ;  Halsey  v.  Carpenter,  Cro.  Jac.  359 ; 
Deniflon  v.  Bichardson,  14  East,  391 ;  Ring  v.  Bozboroogh,  S  Tyr.  473. 
(r)  Ibid. 
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rhe  aecessity  of  laying  a  time  extends  to  traveraabh  facts 
\y,  and,  therefore,  no  time  needs  be  alleged  to  matter  of 
Incement  or  sggravatioD.(>) 

rhe  time  is  oonsidered  in  general  as  forming  no  material 
rt  of  the  issue,  so  that  one  time  may  be  alleged  and  an- 
ler  proved.(f)     The  pleader,  therefore,  assigns  any  time 

that  he  pleases  to  a  given  fact.  This  option,  how- 
*293  ]  ever,  is  *sabject  to  certain  restrictions :    1.  He 

should  lay  the  time  under  a  videlicet,  (with  the 
ior  intervention  of  the  words,  "to  wit,"  or  "that  is  to 
f")  if  he  does  not  wish  to  be  held  to  prove  it  strictly ;(«) 
He  sboald  not  lay  a  time  that  ia  intrinsically  impossible, 
inconsistent  vnth  the  fact  to  which  it  relates.  A  time  so 
d  would,  in  general,  be  sufficient  ground  for  demurrer.(a:) 
it,  on  the  other  band,  there  is  no  ground  for  demurrer 
lere  such  time  is  laid  to  a  fact  not  traversable,  or  where, 
■  any  other  reason,  the  allegation  of  time  was  nnneces- 
rily  made ;  for  an  unnecessary  statement  of  time,  though 
ipossible  or  inconsistent,  will  do  no  harm,  upon  the  prin- 
)le  that  utile  per  inatile  non  Titiatur  \{y)  S.  Again,  there 

[(>  Per  Bailer,  J.,  Th«  King  v.  HolUnd,  S  T.  R.  6S0. 
:0  Co.  Lltt.  383,  > ;  Tbe  King  v.  Bi»bop  of  Cheater,  S  S«lk.  561 1  Coki 
Birt,  9  Taant.  769. 

In)  A  mdtliat  csonot  make  that  immaterial  vhich  U  in  ita  nature 
lerial,  though  the  omisaion  of  it  may  render  that  material  which  would 
enriie  not  be  so.  For  inittance,  •  viddictt  could  not  make  the  nm 
a  bill  of  exchange  immaterial,  becanra  that  ii  matter  of  deicription. 
Oeion,  J.  in  Cooper  e.  Blick,  3  Q.  B.,  918,  934.  Thu  caie  it  deaerriug 
mtioa.  Ai  to  the  meaning  and  eflect  of  a  vidditxt,  ride  1  Chiit;,  SOS,  □. 
,  lit  ed. ;  8f  mman  v.  Knox,  3  T.  B.  SB ;  ArnSeld  v.  Bate,  3  M.  A  & 
);  3  Sannd.  391,  n.  <c)  ;  Braj  v.  Traeman,  IJ.  B.  Moore,  114;  Corpo- 
lon  of  Arandel  v.  Bowman,  ibid.  93 ;  Criapin  cWilliamioo,  8  Tannt.  10T : 
aper  t>.  Qaratt,  3  Barn,  t  Cresa.  3  ;  Edge  v.  Stafford,  I  Cromp.  &  Jer. 
1  ;  Barrii  v.  PhUlipt,  10  C.  B.  630,  656  ;  Drew  v.  Arerj,  19  M.  ft  W. 
) ;  Whitaker  v.  Harrold,  11  Q.  B.  163 ;  Orahatn  v.  Qibton,  4  Exch.  771  ; 
alli  e.  Begin*,  II  Q.  B.  7B1. 
[*)  Ring  r.  Roxborongh,  S  I^.  4G8. 

[j)  Thia  appeara  to  be  a  correct  general  atatement  of  the  law  with  re- 
nt to  demnnrer  for  an  impoeaible  or  Inconaiatent  dale,  but  the  eorrent 
atitharitiea  ii  not  qoite  dear  and  nniform  on  itii*  inbject.    See  Cob 
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are  some  instances  in  which  time  happens  to  form  a  mate- 
rial point  in  the  merits  of  the  case;  and  in  these  instances  if 
a  traverse  be  taken,  the  time  laid  is  of  the  sub- 
stance of  the  issue,  *and  must  be  strictly  proved,(z)  [  *294  ] 
9  just  as  in  statements  of  local  description  it  is  neces- 
sary to  prove  the  alleged  place.  The  pleader,  therefore, 
with  respect  to  all  facts  of  this  kind,  must  state  the  time 
truly,  at  the  peril  of  failure  as  for  a  variance.  And  here, 
the  insertion  of  a  videlicet  will  give  no  help.  Thus,  where 
the  declaration  stated  an  usurious  contract,  made  on  the 
21st  December,  1774,  for  giving  day  of  payment  of  a  cer- 
tain sum  to  the  23d  of  December,  1776,  and  the  proof  was, 
that  the  contract  was  on  the  23d  December,  1774,  giving 
day  of  payment  for  two  years,  it  was  held  that  the  verdict 
must  be  for  the  defendant;  the  principle  of  this  decision 
being,  that  the  time  given  for  payment,  being  of  the  sub- 
stance of  an  usurious  contract,  such  time  must  be  proved 
as  laid.(a)  So,  where  the  declaration  stated  an  usurious 
agreement,  on  the  14th  of  the  month,  to  forbear  and  give 
day  of  payment  for  a  certain  period,  but  it  was  proved  that 
the  money  was  not  advanced  till  the  16th,  the  plaintiff  was 
non-suited  \{b)  it  being  held  by  Lord  Mansfield  at 
the  *trial,  and  afterwards  by  the  court  in  bank,  [  *295  ] 

Dig.  Pleader,  (C.  19)  ;  2  Sannd.  201,  c,  n.  (1) ;  ibid.  171,  a,  n.  (1)  ;  Bing 
9.  Rozboroagh,  2  Tyr.  468.  The  objection  is  often  aided  after  rerdict,  or 
eared  bj  the  statnte  of  jeofails.     See  Appendix,  Notb  (62). 

(s)  Nightingale  v,  Wilooxon,  10  Bam.  &  Cress.  215 ;  Edge  v,  Strafford,  1 
Cromp.  ft  Jer.  391. 

(a)  Carlisle  v.  Treas,  Cowp.  671. 

(6)  The  nature  of  a  judgment  of  nontuU  has  been  stated  in  the  first 
chapter,  sup.  p.  109.  It  will  be  proper  to  explain  here,  howerer,  that 
when,  on  account  of  yariance  or  any  other  matter  of  form,  the  plaintiff 
understands  that  the  judge  is  going  to  direct  the  jury  to  find  a  Terdict 
against  him,  he  usually  takes  the  coarse  of  avoiding  a  rerdiet,  by  Tolnntarily 
^  submitting  to  judgment  of  nonsuit,  and  for  that  purpose  he  is  supposed  to 
absent  himself  from  the  court.  The  reason  is,  that  such  judgment  does  not 
preyent  his  bringing  another  action,  but  by  a  verdict  he  is  barred  forever. 
See  3  Bla.  Com.  376. 
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that  the  day  from  whence  the  forbearance  took  place  was 
material,  though  laid  nnder  a  yidelioet(c) 

Where  the  time  needs  not  to  be  truly  stated  (as  is  gene> 
rally  the  case,)  it  is  subject  to  the  rule,  Chat  the  plea  and 
subsequent  pleadings  should  follow  the  day  alleged  in  the , 
writ  and  declaration  ;{d)  and  if  in  those  cases  no  time  at  all 
be  laid,  the  omission  is  aided  after  verdict,  or  judgment  by 
confession  or  default,  by  the  operation  of  the  statute  of 
jeo£Giils.(e)  But  where  in  the  plea  of  subsequent  pleadings 
the  time  happens  to  be  material,  it  must  be  alleged:  and 
there  the  pleader  may  be  obliged  to  depart  from  the  day 
in  the  writ  and  declaration. 

Certainty  of  time  is  said  to  be  required  in  personal 
actions  only,  it  being  held,  that  in  real  and  mixed  actions 
it  is  in  general  not  necessary  to  allege  the  day,  month,  and 
year,  and  that  it  is  sufficient  to  show  in  what  king's  reign 
the  matter  arose.(/) 

[  *296  ]  •RULE  III. 

THB  PLVADmail  HVIT  SPBCIPT  QUAUTT,  QDAKTITT,  AHS  YALVM.(g) 

It  is  in  general  necessary,  where  the  declaration  alleges 
an  injury  to  goods  and  chattels,  or  any  contract  relating 
to  them,  that  their  quality^  quantity,  and  value  or  price 
should  be  stated.  And  in  any  action  brought  for  recovery 
of  real  property  its  quality  should  be  shown ;  as,  whether 
it  consists  of  houses,  lands,  or  other  hereditaments:  and 

(c)  Johnson  p.  Picket,  cited  Grimwood  v.  Barritt,  6  T.  R.  463 ;  see  also 
Hardy  v.  Cathcart,  5  Tannt.  S. 

((/)  2  Sannd.  5,  n.  (3)  ;  Hawe  v.  Planner,  1  Sannd.  14. 

(«)  Higgins  9.  Highfield,  13  East,  407. 

(/)  Com.  Dig.  Pleader,  (C.  19)  ;  The  King  v.  Bishop  of  Chester,  S  Salk. 
561;  Skin.  660;  9  Hen.  VL,  115,  116. 

(^)  Oportet  quod  petens  rem  designet,  quam  petit — ridelioet,  qnalitatem,  . 
Ac. — ^item  qnantitatem,  ftc.    Bract.  431,  a;  Harpnr's  case,  11  Bep.  S5,  b; 
Doct.  PI.  85,  86  ;  Knight  v.  Symns,  Carth.  204 ;  Dow  9.  Plowman,  1  East, 
441 ;  Goodtitle  v.  Otwaj,  8  East,  357 ;  Andrews  v.  Whitehead,  13  Bast,  102  ; 
1  Sannd.  833,  n.  (7)  ;  2  Sannd.  74,  n.  (1). 
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in  general  it  should  be  stated  whether  the  lands  be 
meadow,  pastare,  or  arable,  &c.  And  the  quantity  of  the 
lands  or  other  real  estate  must  also  be  specified.(A)  So  in 
an  action  brought  for  injtmes  to  real  property,  the  quality 
should  be  shown,  as  whether  it  consists  of  houses,  lands,  or 
other  hereditaments. 

Thus,  in  an  action  of  trespass  for  breaking  the  plaintiff's 
close,  and  taking  away  his  fish,  without  showing  the  num- 
ber or  nature  of  the  fish,  it  was,  after  verdict,  objected  in 
arrest  of  judgment,  first,  ^'  that  it  did  not  appear 
by  the  declaration  of  what  *nature  the  fish  [  *297  ] 
were  —  pikes,  tenches,  breams,"  &c. ;  and  second- 
ly, that  'Hhe  certain  number  of  them  did  not  appear." 
And  the  objection  was  allowed  by  the  whole  court.(t)  So 
where  in  an  action  of  trespass  the  declaration  charged  the 
taking  of  cattle,  the  declaration  was  held  to  be  b^d,  be- 
cause it  did  not  show  of  what  species  the  cattle  were.(X;) 
So  in  an  action  of  trespass  where  the  plaintiff  declared 
for  taking  goods  generally,  without  specifying  the  particu- 
lars, a  verdict  being  found  for  the  plaintiff,  the  court 
arrested  the  judgment,  for  the  uncertainty  of  the  declara- 
tion.(2)  So,  in  a  modern  case,  where  in  an  action  of 
replevin  the  plaintiff  declared  that  the  defendant,  ''in  a 
certain  dwelling-house,  took  divers  goods  and  chattels,  of 
the  plaintiff,"  without  stating  what  the  goods  were,  the 
court  arrested  the  judgment  for  the  uncertainty  of  the 
declaration,  after  judgment-  by  default,  and  a  writ  of  in- 

(A)  See  the  authorities  last  cited. 

(t)  Planter's  case,  5  Bep.  34,  b. 

Sergeant  WiUiams  obseryes,  that  in  this  case  the  omission  would,  perhaps, 
now  be  held  to  be  aided  after  rerdict,  or  cured  by  the  statutes  of  jeofails ; 
and  as  the  action  was  not  merely  for  taking  fish,  bnt  also  for  breaking 
the  close;  he  doubts  if  the  declaration  would  not  be  held  bad,  even  on 
special  demurrer ;  2  Saund.  74,  n.  (1)  ;  and  see  Chamberlain  v,  Greenfield,  3 
WUs.  292. 

ih)  Dale  V.  Phillipson,  2  Lutw.  1374. 

(/)  Bertie  v.  Pickering,  4  Burr.  2455 ;  Wiatt  v.  Essington,  Lord  Bay. 
1410,  8.  P. 
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qaiiy  execiited.(m)      So  in  an    action  of   dower,   where 

blanks  were  left  in  the  connt  for  the  ^number  of 
[  *298  ]  acres  claimed,  the  jndgment  was  reversed  after 

yerdict.(n)  So  in  ejectment,  the  ,  plaintiff  de- 
clared for  five  closes  of  land,  arable  and  pasture,  called 
Long  Furlongs,  containing  ten  acres;  upon  not  guilty 
pleaded  the  plaintiff  had  a  verdict,  and  it  was  moved  in 
arrest  of  judgment,  that  the  declaration  was  ill,  because 
the  quantity  and  quality  of  the  lands  were  not  distin- 
guished and  ascertained,  so  as  to  show  how  many  acres  of 
arable  there  were  and  how  many  of  pasture ;  and  for  this 
reason  the  declaration  was  held  ill,  and  the  judgment 
arrested.(o) 

With  respect  to  value  it  is  to  be  observed,  that  it  should 
be  specified  in  reference  to  the  current  coin  of  the  recdm, 
thus:  "divers,  to  wit,  three  tables  of  great  value,  to  wit,  the 
value  of  twenty  pounds  of  lawful  money  of  Great  Britain." 
With  respect  to  quantity,  it  should  be  specified  by  the  ordi- 
nary measures  of  extent,  weight,  or  capacity,  thus :  "  divers, 
to  wit,  fifty  acres  of  arable  land;** — "divers,  to  wit>  three 
bushels  of  wheat.** 

The  rule  in  question,  however,  is  not  so  strictly  con- 
strued, bat  that  it  sometimes  admits  the  specification  of 
quality  and  quantity  in  a  loose  and  general  way.    Thus  a 

declaration  in  trover  for  two  *pack8  of  flax  and 
[  *299  j  two  packs  of  hemp,  without  setting  out  the  weight 

or  quantity  of  a  pack,  is  good  after  verdict,  and 
as  it  seems,  even  upon  special  demurrer.(j9)  So  a  decla- 
ration in  trover  for  a  library  of  books  has  been  allowed, 
without  expressing  what  they  were.  So  where  the  plain- 
tiff declared  in  trespass  for  entering  his  house,  and  taking 
several  keys  for  the  opening  of  the  doors  of  his  said  house, 
it  was  objected,  after  verdict,  that  the  kind  and  number 

(m)  Pope  0.  TUlmAn,  7  Taunt.  64S. 

(fi)  Lawley  v,  Qattacre,  Cro.  Jac.  498. 

(o)  Knight  V.  Symns,  Cnrrh.  804;  lee  Appendix,  Nora  (63)  • 

(p)  a  Sannd.  74,  b,  n.  (1). 
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ought  to  be  ascertaiDed.  But  it  was  answered  and  resolved 
that  the  keys  are  sufficiently  ascertained  by  reference  to 
the  hou8e.(g)  So  it  was  held,  upon  special  demurrer,  that 
it  was  sufficient  to  declare  in  trespass  for  breaking  and 
entering  a  house,  damaging  the  goods  and  chattels,  and 
wrenching  and  forcing  open  the  doors,  without  specifying 
the  goods  and  chattels  or  the  number  of  doors  forced  open  ; 
for  that  the  essential  matter  of  the  action  was  the  break- 
ing and  entering  of  the  house,  and  the  rest  merely  aggrava- 
tion.(r) 

There  are  also  some  kinds  of  action  to  which  the  rule  re- 
quiring specification  of  quality,  quantity,  and  value, 
does  not  apply  in  modern  practice.  *Thu8  in  ac-  [  *800  ] 
tions  of  debt  and  indebitatus  assumpsit[s)  (where  a 
more  general  form  of  declaration  obtains  than  in  most  other 
actions,)  if  the  debt  is  claimed  in  respect  of  goods  sold,  &c., 
the  quality,  quantity,  or  value  of  the  goods  sold  is  never 
specified.  The  amount  of  the  debt  or  sum  of  money  due 
upon  such  sale  must,  however,  be  shown. 

As  with  respect  to  tirne^  so  with  respect  to  quantity  and 
value^  it  is  not  necessary  when  these  matters  are  brought 
into  issue,  that  the  proof  should  correspond  with  the  aver- 
ment. The  pleader  may  in  general  allege  any  quantity 
and  value  that  he  pleases  (at  least  if  it  be  laid  under  a 
videlicet,)  without  risk  from  the  variance,  in  the  event  of 
a  difibrent  amount  being  proved.(^)  But  it  is  to  be  ob- 
served, that  a  verdict  cannot  in  general  be  obtained  for  a 
larger  quantity  or  value  than  is  alleged.  The  pleader,  there- 
fore, takes  care  to  lay  them  to  an  extent  large  enough  to 

(9)  Lajrton  v.  Grindall,  2  Salk.  643;  and  see  many  other  instances,  2 
Sannd.  74,  b,  n.  (1). 

(r)  Chamberlain  v.  Greenfield,  S  Wils.  292. 

(«)  IndAitaiut  asaumpnt  is  that  species  of  the  action  of  assumpsit  in  which 
the  plaintiff  first  alleges  a  debt,  and  then  a  promise  in  consideration  of  the 
debt.  The  promise  so  laid  is  generally  an  implied  one  only.  See  the  form 
of  a  declaration  in  Indebitatus  Assam psit  for  goods  sold  supra,  p.  40. 

(f)  Crispin  V.  Williamson,  8  Taunt.  107. 
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ooTer  the  almost  caae  that  can  be  proved.  And  it  is  also 
to  be  observed  that^  as  with  respect  to  time,  so  with  respect 
to  quantity  or  valae,  t)iere  may  be  instances  in  which  it 

forms  part  of  the  substance  of  the  issue ;  and  there 
[  *301  ]  the  *amount  must  be  strictly  proved  as  Iaid.(t£) 

For  example,  to  a  declaration  in  assumpsit  for  102. 
4«.  and  other  sums,  the  defendant  pleaded  as  to  all  but  4/.  7«. 
6d.  the  general  issne;  and  as  to  the  4L  7s.  OdL  a  tender.  The 
plaintiff  replied  that,  after  the  cause  of  action  accrued  and 
,  before  the  tender,  the  plaintiff  demanded  the  said  sum  of  42. 
7s.  6d.  which  the  defendant  refused  to  pay ;  and  on  issue 
joined  it  was  proved  that  the  plaintiff  had  demanded  not 
4Z.  7s.  Hd.  but  the  whole  101. 4a.  This  proof  was  held  not  to 
support  the  issue.(x) 

With  respect  to  the  allegation  of  quality,  this  generally 
requires  to  be  strictly  proved  as  Iaid.(y) 


RULE  IV. 

TBS  PLVADIHOS  WIT  IPSCIVr  THB  ■▲KB!  OF  PBBS01IS.(t) 

First,  this  rule  applies  to  the  parties  to  the  suit. 

The  declaration  must  set  forth  accurately  the  christian 

name  and  surname  both  of  the  plaintiff  and  defendant(a) 

If  either  party  have  a  name  of  dignity,  *8uch  as 

[  *302  ]  Earl,  &c.,  he  must  be  described  accordingly ;  and 

an  omission  or  mistake  in  such  description  has 

the  same  effect  as  in  the  christian  name  and  surname  of 

any  ordinary  person.(i)     A  mistake  or  omission  of  the 

christian  or  surname  of  either  party  in  actions  real  or  per- 

(«)  Nightingale  v.  Wilcoxon,  10  Barn.  &  Cress.  215 ;  Robery  v.  Stereni, 
4  Bam.  &Adol.  241. 

(x)  BiTers  v.  Griffiths,  5  Bam.  &  Aid.  6ao. 

(jr)  See  Appendix,  Notb  (64). 

(«)  Ckmi.  Dig.  Abatement,  (E.  18),  (E.  19),  (F.  17),  (F.  18)  ;  Com.  Dig. 
Pleader  (C.  18)  ;  Bract.  301,  b.  (a)  Ibid. 

(6)  Com.  Dig.  Abatement,  (E.  SO),  (F.  19). 
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Bonal,  was  formerly  ground  for  plea  in  abatement.  But 
by  8  &  4  W.  4,  c.  42,  s.  11,  no  plea  in  abatement  for  a 
misnomer  shall  be  allowed  in  any  personal  action ;  but  in 
all  cases  in  which  a  misnomer  would,  but  for  this  act,  have 
been  pleadable  in  abatement,  the  defendant  shall  be  at 
liberty  to  cause  the  declaration  to  be  amended  at  the  costs 
of  the  plaintiff,  by  inserting  the  right  name.  This  is  to  be 
done  by  taking  out  a  summons  before  a  judge,  founded  on 
an  affidavit  of  the  right  name;  and  in  case  such  summons 
shall  be  discharged,  the  costs  of  such  application  shall  be 
paid  by  the  party  applying,  if  the  judge  shall  think  fit 

Secondly,  The  rule  relates  to  persons  not  parties  to  the 
suit,  of  whom  mention  is  made  in  the  pleading.   ' 

The  names  of  such  persons,  viz.  the  christian  name  and 
surname,  or  name  of  dignity,  must  in  general  be  given ; 
but  if  not  within  the  knowledge  of  the  party  pleading,  an 
allegation  to  that  effect  should  be  *made,  and 
such  allegation  will  excuse  the  omission  of  [  *S08  ] 
name.(c) 

A  mistake  in  ^he  name  of  a  party  to  the  suit  cannot  be 
objected  as  a  variance  at  the  trial ;  but  the  name  of  a  per- 
son not  party,  is  a  point  on  which  the  proof  must  correspond 
with  the  averment,  under  peril  of  a  fatal  variance.  Thus, 
where  a  bill  of  exchange  drawn  by  John  Oouch  was  de- 
clared upon  as  drawn  by  John  Orouch,  and  the  defendant 
pleaded  the  general  issue,  the  plaintiff  was  non-suited.((2) 
So  where  the  declaration  stated  that  the  defendant  went 
before  Richard  Cavendish  Baron  Waterpark,  of  Waterfork, 
one  of  the  justices,  &c.,  for  the  county  of  Stafford,  and  falsely 
charged  the  plaintiff  with  felony,  &c.,  and  upon  the  general 
issue  it  appeared  in   evidence  that  the  charge  was  made 

(c)  Buckley  v.  Rice  'ThomAs,  Flowd.  128  a;  Bowe  v.  Boach,  1  M.  &  8. 
S04.  See  also  Noden  v,  Johnson,  20  L.  J.  Q.  B.  (N.  S.)  75 ;  Knight  v.  Fitch, 
15  C.  B.  566. 

(d)  Whitwell  v.  Bennett,  8  Bos.  &  Pol.  559 ;  see  also  Bowditch  v,  Mawley, 
1  Camp.  195  {  Hutchinson  o.  Piper,  4  Taunt.  810. 
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before  Bichard  CaveDdisb  Baron  Waterpark,  of  Waterpa^i, 
this  was  held  a  fatal  variance  in  the  name  of  dignity ^e) 


[  ♦804  •»  ♦BULB  V. 

ran  plbaduoi  hvst  show  nTLS.(/) 

When  in  pleading,  any  right  or  authority  is  set  up  in 
respect  of  property  personal  or  real,  some  title  to  that  pro- 
perty must  of  coarse  be  alleged  in  the  party,  or  in  some 
other  person  from  whom  he  derives  his  authority.(</)  So 
if  a  party  be  charged  with  any  liability  in  respect  of  pro- 
perty personal*  or  real,  his  title  to  that  property  must  be 
alleged.(16) 

It  is  proposed,  first,  to  consider  the  case  of  a  party's 
alleging  title  in  himself,  or  in  another  whose  authority  he 
pleads  ;  next,  that  of  his  alleging  it  in  his  adversary. 

I.  Of  the  case  where  a  party  alleges  title  in  himself^  or 
in  another  whose  atUhority  he  pleads. 

In  this  case  the  title  must  in  general  be  fully  and  parti- 
cularly alleged.  With  respect  to  the  manner  of  its  allega- 
tion, more  specifically  considered,  it  is  to  be  observed,  that 
there  are  certain  forms  used  in  pleading  appropriate  to 
each  difierent  kind  of  title,  according  to  all  the 
[  *305  ]  different  ^distinctions  as  to  the  tenure^  the  kind  or 
quantity  of  estate,  the  time  of  enjoyment,  the  number 
of  ovmers,  and  the  manner  of  derivation  or  acquisitionJ{h) 
These  forms  are  too  various  to  be  here  stated :  and  it  will 
be  sufficient  to  refer  the  reader  to  the  copious  stores  in  the 
printed  precedents.(t) 

(«)  Walters  r.  Mace,  2  Bam.  &  Aid.  756.  This  yarianoe  would  now,  how- 
erer,  no  donbt  be  amendable  under  the  late  statute  9  Geo.  lY.  c.  15,  and  3 
&  4  W.  IV.  c.  42,  vide  sup.  p.  86. 

(/)  Com.  Dig.  Pleader,  (3  M.  9) ;  Bract.  372  b,  373  b;  2  Sannd.  401, 
Pearle  v.  Bridges.  {g)  Ibid. 

(A)  Vide  2  Bl.  Com.  103 ;  2  Chittj,  193,  232,  1st  edit. 

(0  See  2  Cbttty,  199,  332,  Ist  edit. 

(16)  See  Second  Appendix,  Nora  (12). 
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There  is,  however,  one  case  which  it  will  be  proper  to 
notice  more  particalarly,  because  a  recent  statute,  2  &  8 
W.  4,  c.  71,  has  provided  for  it  a  new  form  of  plea,  ma- 
terially different  from  that  which  had  been  anciently  nsed. 
It  is  the  case  where  a  prescriptive  right  is  claimed  to  an 
easement,  or  to  any  profit  or  benefit  taken  or  arising  out 
of  land.  Formerly  it  was  necessary,  where  there  was 
occasion  to  plead  a  right  of  this  description,  (for  example, 
a  prescriptive  right  of  way  or  common,)  to  allege  a  seisin 
in  fee  of  the  close  or  other  corporeal  hereditament  in  re- 
spect of  which  the  right  was  claimed,  and  then  to  prescribe 
for  it  in  a  qi^e  estate,  that  is  to  allege  that  the  person  so 
seised,  and  all  those  whose  estate  he  had  in  the  premises, 
had  from  time  immemorial  exercised  the  right  in 
qaestion.(y)  But  by  the  ^statute  above  men-  [  *806  ] 
tioned,  shorter  periods  of  prescription  are  now 
appointed ;  and  it  is  provided,  that  it  shall  be  sufficient  to 
allege  the  enjoyment  of  the  way,  common,  &c.,  as  of  right 
by  the  occupiers  of  the  tenement  in  respect  whereof  the 
right  is  claimed,  for  such  certain  period  of  time  as  is  ap- 
plicable according  to  the  provisions  of  the  act  to  the  parti- 
cular case ;  without  claiming  in  the  name  of  right  (as  here- 
tofore) of  the  owner  of  the  fee. 

There  are  also  certain  general  rules  relative  to  the  man- 
ner of  showing  title,  in  pleading,  of  which  it  will  be  useful 
to  give  some  account. 

There  is  a  leading  distinction  on  this  subject  between 
estates  in  fee  simple  and  particular  estates. 

In  general  it  is  sufficient  to  state  a  seisin  in  fee  simple — 
per  se:  that  is  simply  to  state  (according  to  the  usual  form 
of  alleging  that  title)  that  the  party  was  ''seised  in  his 
demesne  as  of  fee  of  and  in  a  certain  messuage,"  &c.,(&) 

O*)  S  Saund.  401,  a ;  Attorney-General  v.  Oauntlett,  3  Y.  &  J.  9a.  Bui 
where  a  right  of  common  was  claimed  bj  a  copyMdtr  by  custom^  he  was  not 
obliged  to  show  his  estate  in  the  copyhold  tenement,  Hoskins  v.  Robins.  2 
Sannd.  320.    As  to  making  a  title  by  a  que  ettate.  Tide  post,  p..  325. 

{k)  As  in  the  examples,  supra,  pp.  31,  166. 

18 


806  OF  THK  PRINCIPAL 

without  showing  the  derivation^  or  (as  it  is  expressed  in 
pleadiDg)  the  commencement  of  the  estate.(Q  For  if  it  were 
requisite  to  show  from  whom  the  present  tenant  derived 
his  title,  it  might  be  required,  on  the  same  priuciple,  to 

show  from  whom  that  person  derived  *hie^  and 
[  *S07  ]  so  ad  infinitum.     Besides,  as  mere  seisin  will  be 

sufficient  to  give  an  estate  in  fee  simple,  the  estate 
may  for  anything  that  appears,  have  had  no  other  com- 
mencement than  the  seisin  itself,  which  is  alleged.  So, 
though  the  fee  be  conditional  or  determinable  on  a  certain 
event,  yet  a  seisin  in  fee  may  be  alleged,  without  showing 
the  commencement  of  the  estate.(m) 

However,  it  is  sometimes  necessary  to  show  the  deriva- 
tion of  the  fee;  viz.  where  in  the  pleading  the  seisin  has 
already  been  alleged  in  another  person,  from  whom  the 
present  party  claims.  In  such  case,  it  must  of  course  be 
shown  how  it  passed  from  one  of  these  persons  to  the 
other.  Thus,  in  debt,  or  covenant  brought  on  an  indenture 
of  lease  by  the  heir  of  the  lessor,  the  plaintiff  having 
alleged  that  his  ancestor  was  seised  in  fee,  and  made  the 
lease,  must  proceed  to  show  how  the  fee  passed  to  himself 
viz.  by  descent.(n)  So,  if  in  trespass  the  defendant  plead 
that  E.  F.  being  seised  in  fee  demised  to  Q.  H.,  under  whose 
command  the  defendant  justifies  the  trespass  on  the  land 
(giving  color ;)  and  the  plaintiff  in  his  replication  admits 
E.  F.'s  seisin,  but  sets  up  a  subsequent  title  in  himself  to 

the  same  land  and  fee  simple,  prior  to  the  alleged 
[  *808  ]  demise,  he  may  show  the  *derivation  of  the  fee 

from  E.  F.  to  himself  by  conveyance  antecedent 
to  the  lease  under  which  G.  H.  claims.(o) 

With  respect  to  particular  estates  the  general  rule  is,  that 

if)  Co.  Lin.  303  b. ;  Scarage  v,  Hawkins,  Cro.  Car.  571. 
(m)  Doct.  PI.  S87. 

(a)  As  in  the  example,  snpra,  p.  167.     See  Cnthbertson  v.  Irring,  H.  4  N. 
143. 
(o)  Bee  Lpper  Bench  Precedents,  196,  cited  9  Went.  Index,  xl.  xli. 
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the  eommencement  of  particular  estates  must  be  shown.{p)  If 
therefore  a  party  sets  up  in  his  own  favor  an  estate  tail, 
an  estate  for  life,  a  term  of  years,  or  a  tenancy  at  will,  he 
must  show  the  derivation  of  that  title  from  its  commence- 
ment, that  is  from  the  last  seisin  in  fee  simple;  and  if 
derived  by  alienation  or  conveyance,  the  substance  and 
effect  of  such  conveyance  should  be  precisely  set  forth. 

Under  this  rule,  that  the  commencement  of  particular  estates 
must  he  shoum^  it  is  necessary  to  show  the  commencement 
of  a  copyhold,  even  though  it  be  a  copyhold  of  inheritance.{q) 
This  is  on  the  ground  that  a  copyhold  even  in  fee,  is  in  the 
nature  of  a  particular  estate  in  respect  of  the  freehold  in- 
heritance in  the  lord.  And  the  difficulty  that  would  arise, 
if  the  title  were  to  be  deduced  from  the  earliest  or  original 
grantee  is  obviated  by  *the  practice  of  going  back 
to  the  admittance  of  the  last  heir  or  surrenderee  [  ^309  ] 
only;  which  admittance  is  considered  as  in  the 
nature  of  a  grant  from  the  lord,  and  is  so  pleaded.(r)  It  is 
in  this  manner,  that  the  commencement  of  a  copyhold 
estate  is  in  general  alleged, — namely,  by  stating  it  as  a 
grant  from  the  lord;(«)  but  where  an  estate  has  been 
already  laid  in  another  copyholder  from  whom  the  present 
party  claims,  and  it  becomes  necessary  therefore  to  show 
how  the  estates  passed  from  one  to  the  other,  the  convey- 
ances between  the  copyhold  tenants  by  surrender,  and  the 
admittance  by  the  lord,  &c.,  must  then  be  set  forth  accord- 
ing to  the  fact.(/) 

ip)  Co.  Litt.  203  b;  Scillj  o.  DaUr,  2  Salk.  562;  Garth.  444,  S.  C, 
Saarl  v.  Bannion,  2  Mod.  70 ;  Johns  v,  Whitlj,  3  Wils.  72 ;  Hendy  v. 
Stephenson,  10  East,  60 ;  Rast.  Ent.  656  ;  and  the  case  of  title  derived  iVom 
the  king  is  no  exception.  I  Saond.  116  d,  n.  (1). ;  Pin  horn  p.  Soaster,  8 
Exch.  138. 

(f)  Pyster  o.  Hemling,  Cro.  Jac.  103;  Shepheard's  case,  Cro.  Car.  190; 
Robinson  v.  Smith,  4  Mod.  346. 

(r)  See  same  cases,  and  Brown's  case,  4  Rep.  22  b ;  Bac.  Ab.  Pleas,  &c. 
p.  422,  5th  edit. 

(f)  As  to  automary  freehalda^  see  Croncher  v.  Oldfield,  Salk.  365  ;  Roe  b. 
Vernon,  5  East,  51 ;  Bnrrell  v.  Dodd,  5  Bos.  k  Pal.  378 ;  2  Qhitty,  207,  1st 
edit.  (0  See  the  forms,  2  Chittj,  205.  229,  Ut  edit. 
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To  the  rule,  that  the  commencement  of  particular  e8taJte$ 
must  he  shoum,  there  is  this  exception,  that  it  need  not  be 
shown  where  the  title  is  alleged  bj  way  of  indueemeni 
only.( ti)  Thns,  if  an  action  of  debt  or  covenant  be 
brought  on  an  indenture  of  lease  by  the  executor  or  as* 

signee  of  a  lessor,  who  had  been  entitled  for  a 
[  *810  ]  term  of  years,  it  is  ^necessary  in  the  declaration 

to  state  the  title  of  the  lessor,  in  order  to  show 
that  the  plaintiff  is  entitled  to  maintain  the  action  as  hia 
representative  or  assignee.  But  as  the  title  is  in  that  case 
alleged  by  way  of  inducement  only,  (the  action  being 
mainly  founded  on  the  lease  itself,)  and  therefore  it  is  pro- 
bable  that  the  title  may  not  come  into  question,  the  par- 
ticular estate  for  years  may  be  alleged  in  the  lessor,  with- 
out showing  its  commencement. 

On  the  subject  of  the  derivation  of  titUy  the  following 
additional  rules  may  be  collected  from  the  books : 

First,  Where  a  party  claims  by  inheritance,  he  must  in 
general  show  how  he  is  heir,  viz.  as  son  or  otherwise  ;(a?) 
and  if  he  claim  by  mediate,  not  immediate  descent,  he  must 
show  the  pedigree  ;  for  example,  if  he  claims  as  nephew,  he 
must  show  how  nephew.(y) 

Secondly,   Where  a  party  claims  by  conveyance 
[  *311  ]   or  alienation,   the  nature  of  the  conveyance  *and 

alien^stion  must  in  general  he  stated,  as  whether 
it  be  by  devise,  feoffment,  &c^(z) 

(u)  Com.  Dig.  Pleader,  (S.  19),  (C.  43)  ;  BlocUey  v.  Slater,  Lntw. 
120 ;  Searl  v.  Bonnion,  2  Mod.  70;  Silly  v.  Dallj,  Carth.  444;  SkeVill  v. 
Ayerj,  Cro.  Car.  138 ;  Lodge  9.  Frye,  Cro.  Jac.  52 ;  Adams  v.  CroM,  2 
Vent.  181  ;  Wade  v.  Baker,  Ld.  Bay.  ISO.  See  Thriscatt  v.  Kartin,  3 
Ezch.  454. 

(x)  Denham  v.  Stephenson,  1  Salk.  355  ;  The  Duke  of  Newcastle  v. 
Wright,  1  Ley.  190 ;  Keynoldson  v,  Blake,  1  Ld.  Baym.  202 ;  see  the  ex- 
ample, snpra,  167. 

(y)  Domsday  v.  Hnghes,  3  Bos.  k  Pol.  453 ;  Blackhoroogh  v.  Daris,  12 
Mod.  619 ;  and  see  Boe  v.  Lord,  2  Bla.  Bep.  1090,  and  the  cases  there  cited. 
And  as  to  the  manner  of  showing  the  pedigree,  see  Bellow  v.  Bowdeo,  Show, 
244  ;  Co.  Ent.  196,  596,  n.  597  ;  2  Saand.  45,  (e)  ;  10  ^nt.  214. 

(s)  Com.  Dig.  Pleader,  (E.  23),  (E.  24). 
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Thirdly,  The  nature  of  the  conveyance  or  alienation  should 
he  stated  according  to  its  legal  effect,  rather  than  its  form  o, 
words.  This  depends  on  a  more  general  rale,  whicli  we 
shall  have  occasion  to  consider  in  another  place,  viz.  "  that 
things  are  to  be  pleaded  according  to  their  legal  effect  or 
operation."  For  the  present,  the  doctrine,  as  applicable  to 
conveyances,  may  be  thus  illustrated : — ^In  pleading  a  con- 
veyance for  life  with  livery  of  seisin,  the  proper  form  is  to 
allege  it  as  a  "  demise"  for  life,(a)  for  such  is  its  effect  in 
proper  legal  description.  So  a  conveyance  in  tail,  with 
livery,  is  always  pleaded  on  the  same  principle  as  a  ''gifl^' 
in  tail  ;(i)  and  a  conveyance  of  the  fee,  with  livery,  is  de- 
scribed by  the  term  "  enfeoffed."(c)  And  such  would  be 
the  form  of  pleadiqg  whatever  might  be  the  words 
of  donation  used  in  the  instrument  itself,  *  which  [  *S12  ] 
in  all  the  three  cases  are  often  the  same,  viz. 
those  of  "give"  and  "grant."(rf)  So  in  a  conveyance  by 
lease  and  release,  though  the  words  of  the  deed  of  release 
be  "  grant,  bargain,  sell,  alien,  release,  and  confirm,"  yet  it 
should  be  pleaded  as  a  release  only,  for  that  is  the  legal 
effect.(e)  So  a  surrender  (whatever  words  are  used  in  the 
instrument)  should  be  pleaded  with  sursum  reddidit,  which 
alone  in  pleading  describes  the  operation  of  a  conveyance  as 
a  surrender.(/) 

Fourthly,  Where  the  nature  of  the  conveyance  is  such  that 
it  would  at  common  law  he  valid  without  deed  or  writing^ 

(a)  Bast.  Ent.  647  a,  11  d. 

(6)  See  Co.  Ent.  tit.  Formedon,  &c.,  ftc. 

(c)  Upper  Bench  Free.  196  ;  see  2  Chitty,  2U,  let  ed.  '^FeoiAnent  pro- 
perly betokeneth  a  conveyance  fn  fee,  and  yet,  sometimes  improperly,  it  is 
called  a  feoffment,  when  an  estate  of  freehold  only  doth  passe."  Co.  Litt. 
9,  a,  Feoffare  dicitur  qui  feodnm  simplex  feoffatorio  confert,  donate  qui 
feodum  talliatum.  Spelm.  Qloe.  yerbo /eo/fare.  And  Lord  Coke,  in  another 
place,  makes  the  distinction  laid  down  in  the  text  between /eo/fmeaf,  gift,  and 
demise,    Vynior's  case,  8  Rep.  82  b. 

(cf  )  "  Do  or  dedi,  is  the  aptest  word  of  feoflfment."    Co.  Litt.  9  a. 

(«)  2  Chitty,  220,  n,  (t),  1st  edit. ;  1  Arch.  127  ;  8  Went.  483,  515. 

(/)  1  Saund.  235  b,  n.  (9).  As  to  pleading  an  appointment  nnuor  a 
power,  see  Jamieson  v.  Trevelyan,  10  Exch.  269. 
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tfiere  no  deed  or  writing  need  be  alleged  in  the  pleading^ 
though  such  document  may  in  fact  exist ;  but  where  the  nature 
of  the  conveyance  requires  at  common  law  a  deed  or  other 
written  instrument^  such  instrument  must  be  aUeged,{g) 
Therefore  a  conveyance  with  livery  of  seisin,  either  in 
fee,  tail,  or  for  life,  is  pleaded  without  alleging  any  charter 
or  other  writing  of  feoffment,  gift,  or  demise,  whether  such 
instrument  in  &ct  accompanied  the  conveyance  or  not. 
For  such  conveyance  might  at  common  law  be 
[  *318  ]  made  by  *parol  only  ;{A)  and  though  by  the 
statute  of  frauds,  29  Car.  II.  c.  8,  s.  1,  it  will  not 
now  be  valid  unless  made  in  writing,  yet  the  form  of  plead- 
ing  remains  the  same  as  before  the  act  of  parliament.(t)  On 
the  other  hand,  a  devise  of  lands  (which  at  common  law  was 
not  valid,  and  authorized  only  by  the  statutes  82  Hen.  8,  o. 
1,  and  84  Hen.  8,  c.  5,)  must  be  alleged  to  have  been  made 
in  writing  ;(X;)  which  is  the  only  form  in  which  the  statutes 
authorize  it  to  be  made. 

So  if  a  conveyance  by  way  of  grarU  be  pleaded,  a  deed  must 
be  alleged  ;(Q  for  matters  that  ''  lie  in  grant"  (according  to 
the  legal  phrase)  can  pass  by  deed  only.(m) 

There  is  one  case,  however,  in  which  a  deed  is  usually 
alleged  in  pleading,  though  not  necessary  at  common  law 
to  the  conveyance,  and  which,  therefore,  in  practice  at 
least,  forms  an  exception  to  the  above  rule.  For  in  making 
title  under  a  lease  for  years  by  indenture,  it  is  usual  to 
plead  the  indenture,(n)  though  the  lease  was 
[  *814  ]  *good  at  common  law,  by  parol,  and  needs  to  be 

ig)  Yin.  Ab.  Faits  or  deeds,  (M.  a  11). 

(A)  Vin.  Ab.  Feoffment,  (T)  ;  Co.  Litt.  ISl  b. 

(t)  This  depends  upon  a  more  general  role,  via.  that  regolations  introdnced 
bj  statute,  do  not  alter  the  form  of  pleading  at  common  law.  This  role  will 
be  noticed  hereafter  in  its  proper  place.     See  Index  to  this  work,  tit.  Statute. 

(k)  1  Sannd.  276  a,  n.  (2). 

(0  Porter  o.  Gray,  Cro.  Elii.  245 ;  1  Saond.  234,  n.  (3) ;  Lathbary  v. 
Arnold,  1  Bing.  217. 

(m)  Yin.  Ab.  tit.  Granto.  (G.  a.) 

(n)  See  the  example,  2  Chittj,  555,  1st  ed. 
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in  writing  only  where  the  term  is  of  more  than  three  years' 
duration,  and  then  only  by  the  statute  of  frauds. 

On  the  other  hand,  in  the  case  where  a  demise  by  hus- 
band and  wife  is  pleaded,  it  seems  that  it  is  not  necessary 
to  show  that  it  was  by  deed ;  and  yet  the  lease,  if  without 
deed,  is  at  common  law  void  as  to  the  wife,  after  the  death 
of  the  husband,  and  is  not  within  the  stat.  82  Hen.  8,  c. 
28,  s.  1,  which  gives  efficacy  to  leases  by  persons  haying 
an  estate  in  right  of  their  wives,  &c.,  only  where  such  leases 
are  "by  writing  indented  under  seal."  The  reason  seems 
to  be,  that  a  lease  by  husband  and  wife,  though  without 
deed,  is  good  during  the  life  of  the  husband.(o) 

Thus  far  with  respect  to  the  allegation  of  title  in  general. 
There  are,  however,  certain  excepted  cases  in  which  differ- 
ent and  less  precise  modes  of  laying  title  are  permitted. 

1.  It  is  occasionally  sufficient  to  allege  what  may  be  called 
a  general  freehold  titleJt^o) 

*In  a  plea  in  trespass  quare  clausum  fregii,  or  [  *815  J 
an  avowry  in  replevin,(j9)  if  the  defendant  claim 
an  estate  of  freehold  in  the  locus  in  quo,  he  is  allowed  to 
plead  generally  that  the  place  is  his  "  chae,  soil,  and  free- 
hoW^  This  is  called  the  plea  or  avowry  of  liberum  tene- 
mentumy  and  it  may  be  convenient  here  to  give  the  form 
of  it. 

PLEA. 

Of  Liberum  Tenemenium. 

In  Trespass  quare  clausum  fregit 

And  for  a  further  plea  in  this  behalf  as  to  the  breaking  and  entering 
the  said  close,  in  which,  &c.,  in  the  said  declaration  mentioned,  and  with 
feet  in  walking,  treading  down,  trampling  upon,  consuming  and  spoiling, 
the  grass  and  herbage  then  and  there  growing,  the  said  defendant  says, 
that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him  *,  because  he  says,  that  the  sud  close  in  the  said 

(o)  S  Saund.  189  a,  n.  (9)  ;  Wiacot's  case,  S  Rep.  61  b ;  Bateman  v.  Allen, 
Cro.  £liz.  488 ;  Childes  v.  Westcot,  Ibid.  488 ;  Dyer,  91b;  Bac  Ab.  Leases, 
Ac.  Ac.  (C.  1.) 

(>o)  6  Mod.  117 ;  IS  llod.  508.  (p)  1  Sannd.  847  d,  n.  (6.^ 
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declaration  mentioned,  and  in  which,  Ac.,  now  is,  and  at  the  Bereral  times 
when,  Ac.,  uhu  the  cloBt^  soil,  and  Jreehold  of  him  the  said  defendant. 
Wherefore  he  the  said  defendant  at  the  eaid  several  times  when,  &c., 
broke  and  entered  the  said  close  in  which,  &c.,  and  with  feet  in  walking 
trod  down,  trampled  upon,  consumed,  and  spoiled  the  grass  and  herbage 
then  and  there  growing,  as  he  lawfuUj  might  for  the  cause  aforesaid, 
which  are  the  same  trespasses  in  the  introductory  part  of  this  plea 
mentioned,  and  whereof  the  said  plaintiff  hath  above  oompliuned.  And 
this  the  said  defendant  is  ready  to  verifj.  Wherefore  he  prajs  judg- 
ment if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  him.(g) 

r  *816  ]  ♦This  allegation  of  a  general  freehold  title  will  be 
sustained  by  proof  of  any  estate  of  freehold — whether 
in  fee,  in  tail,  or  for  life  only,  and  whether  in  possession,  or 
expectant  on  the  determination  of  a  term  of  years.(r)  Bat 
it  does  not  apply  to  the  case  of  a  freehold  estate  in  remain- 
der or  reversion  expectant  on  a  particular  estate  of  freehold, 
nor  to  copyhold  tenure. 

The  plea  or  avowry  of  liberum  tenementum  is  the  only 
case  of  usual  occurrence  in  modern  practice  in  which  the 
allegation  of  a  general  freehold  title,  in  lieu  of  Sk  precise  alle* 
gation  of  title  is  sufficient.(«) 

This  plea  may  appear  at  first  sight  opposed  to  principle, 
as  giving  no  color  to  the  plaintiffi  It  has  been  long  ago 
decided,  however,  that  it  is  not  open  to  this  objection ; 
because,  though  it  asserts  the  freehold  to  be  in  the  defend- 
ant, it  does  not  exclude  the  possibility  of  the  plaintiff's 
being  possessed  of  the  premises  for  a  term  of 
[  *Sn  ]  ^yeara ;  and  it  leaves  him  therefore  a  sufficient 

(9)  a  Chittj.  551,  lit  ed. 

(r)  See  5  Hen.  VU.,  10  a,  pi.  8,  which  shows  that  where  there  is  a  lease  for 
years,  it  must  be  replied  in  confession  and  ayoidance,  and  is  no  ground  for 
trayersing  the  plea  of  liberum  tenementum.  And  see  I>oe  v.  Wright,  10  A. 
E.  793,  and  Bjan  o.  Clark,  14  Q.  B.  65. 

(<)  See  1  Sauud.  347  d,  n.  (6).  This  form  of  allegation  occurred,  how- 
erer,  in  the  now  abolished  actions  of  assise,  the  count  or  plaint  in  which 
lays  only  a  general  freehold  title.  Doct.  PI.  289.  It  occurred  also  in  the 
eomit  on  a  writ  of  entry  sur  disseisin  brought  by  tenant  for  life  or  in  tail. 
Booth,  177,  33  Hen.  YI.,  14  b ;  Careswell  o.  Yanghan,  8  Sauud.  80. 
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color  to  maintain  the  aotion.(^)  The  same  doctrine  is 
also  held  with  respect  to  a  plea  that  the  defendant  is 
seised  in  fee ;  for  this,  like  the  general  plea  of  freehold,  is 
compatible  with  the  plaintiff's  possessioa  for  a  term  of 
7ears.(u)  But  (as  we  have  elsewhere  seen)  a  plea  that 
J.  S.  was  seised  in  fee,  and  demised  to  the  defendant  for 
years,  is  bad  for  want  of  color,  unless  express  color  be 
given.(a5) 

In  alleging  a  general  freehold  title,  it  is  not  necessary 
(as  appears  by  the  above  example)  to  show  its  commence- 
ment, 

2.  It  is  often  sufficient  to  allege  a  title  of  mere  possession. 
The  form  of  laying  a  title  of  possession,  in  respect  of 
goods  and  chattels,  is  either  to  allege  that  they  were  the 
"goods  and  chattels  of  the  plaintiff,"  or  that  he  was  "law- 
fully possessed  of  them  as  of  his  own  property •"(^)  With 
respect  to  corporeal  tiereditaments,  the  form  is,  either  to 
allege  that  the  close,  &c.,  was  the  "  close  of*'  the  plaintiff, (e) 
or  that  he  was  "  lawfully  possessed  *of  a  certain 
close/'  &c.(a)  With  respect  to  incorporeal  here-  [  'SIS  ] 
ditaments,  a  title  of  possession  is  generally  laid, 
by  alleging  that  the  plaintiff  was  possessed  of  the  corporeal 
thing,  in  respect  of  which  the  right  is  claimed,  and  by 
reason  thereof  was  entitled  to  the  right  at  the  time  in 
question ;  for  example,  that  he  "  was  possessed  of  a  certain 
messuage,  &c.,  and  by  reason  thereof,  during  all  the  time 
aforesaid,  of  right  ought  to  have  had  common  of  pasture, 

&c;x6) 

A  title  of  possession  is  applicable,  that  is,  will  be  suffi- 
ciently sustained  by  the  proof  in  all  cases  where  the  in* 
terest  is  of  a  present  and  immediate  kind.    Thus  when  a 

(r)  Leyfield's  case,  10  Co.  89  b.  («)  lUd. 

(x)  Vide  faprft,  p.  306. 

(jr)  As  in  the  examples,  sapra,  pp.  41,  43. 

(z)  As  in  the  examples,  supra,  p.  39. 

(a)  See  an  example,  S  Chittj,  531,  Ist  edit. 

(6)  See  an  example,  8  Chitty,  354,  Ist  edit. 
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title  of  possession  is  alleged  with  respect  to  goods  and 
chattels,  the  statement  will  be  supported  bj  proof  of  any 
kind  of  present  interest  in  them,  whether  that  interest  be 
temporary  and  special,  or  absolute  in  its  nature — as  for 
example,  whether  it  be  that  of  a  carrier  or  finder  only,  or 
that  of  an  owner  and  proprietor .(c)  So,  where  a  title  in 
possession  is  alleged  in  respect  of  corporeal  or  incorporeal 
hereditaments^  it  will  be  sufficiently  maintained  by  proving 
any  kind  of  estaie  in  possession,  whether  fee  simple,  fee  tail, 

for  life,  for  term  of  years,  or  otherwise.  On  the 
[  *819  ]  other  *hand,  with  respect  to  any  kind  of  property, 

a  title  of  possession  would  not  be  sustained  in  evi- 
dence,  by  proof  of  an  interest  in  reTnmnder  or  reversion 
only:  and  therefore,  when  the  interest  is  of  that  descrip- 
tion, the  preceding  forms  are  inapplicable;  and  title  must 
be  laid  in  remainder  or  reversion  according  to  the  fact. 

Where  a  title  of  possession  is  applicable^  the  allegation 
of  it  is  in  many  cases  sufficient  in  pleading,  without  show- 
ing title  of  a  superior  kind.  The  rule  on  this  subject  is 
as  follows — thai  it  is  sufficient  to  allege  possession  as  against 
a  wrongdoer  ,'{(£)  or,  in  other  words,  that  it  is  enough  to 
lay  a  title  of  possession  against  a  person,  who  is  stated  to 
have  committed  an  injury  to  such  possessiop,  having  as 
far  as  it  appears  no  title  himself.  Thus,  if  the  plaintiff 
declares  in  trespass,  for  breaking  and  entering  his  close,  or 
in  trespass  on  the  case,  for  obstructing  his  right  of  way,  it 
is  enough  to  allege  in  the  declaration,  in  the  first  case,  that 
it  is  the  "  close  of  the  plaintifi^,"(«)  in  the  second  case,  that 
"he  was  possessed  of  a  certain  messuage,  &c.,  and  by 
reason  of  such  possession,  of  right  ought  to  have  had  a 

(e)  2  Saand,  47  a,  n.  (1). 

(<0  Com.  Dig.  Pleader,  (C.  39,)  (C.  41) ;  Taylor  v.  Eastwood,  1  East, 
IIS  ;  Grimstead  r.  Marlowe,  4  T.  R.  717  ;  Greenhow  v.  Dslej,  WUles,  619  ; 
Waring  v.  Griffiths,  1  Burr.  440 ;  Langford  v.  Webber,  3  Mod.  132 ;  Pamell 
V.  Tonng,  3  M.  &  W.  388 ;  Camabj  v.  Welh^r,  8  A.  &  £.  872. 

(s)  See  the  form  of  the  declaration,  sapra,  p.*  39. 
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certain  *way,"  &o.(/)  For  if  the  case  was,  that 
the  plaintiff  being  possessed  of  the  close,  the  de-  [  *320  ] 
fendant  having  himself  no  title,  broke  and  entered 
it,  or,  that  the  plaintiff  being  possessed  of  a  messoage  and 
right  of  way,  the  defendant  being  without  title,  obstructed 
it,  then  whatever  was  the  nature  and  extent  of  the  plaintiff's 
title  in  either  case,  the  law  will  give  him  damages  for  the 
injury  to  his  possession ;  and  it  is  the  possession  therefore, 
only,  that  needs  to  be  stated.  It  is  true  that  it  does  not 
yet  appear  that  the  defendant  had  no  title,  and,  by  his 
plea,  he  may  possibly  set  up  one  superior  to  that  of  the 
plaintiff;  but  as  on  the  other  hand,  it  does  not  yet  appear 
that  he  had  title,  the  effect  is  the  same ;  and  till  he  pleads, 
he  must  be  considered  as  a  mere  wrongdoer;  that  is,  he 
must  be  taken  to  have  committed  an  injury  to  the  plain- 
tiff's possession  without  having  any  right  himself.  Again, 
in  an  action  of  trespass  for  assault  and  battery,  if  the  de- 
fendant justifies  on  the  ground  that  the  plaintiff  wrong- 
fully entered  his  house,  and  was  making  a  disturbance 
there,  and  that  the  defendant  gently  removed  him,  the 
form  of  the  plea  is  that  "  the  defendant  was  lawfully  pos- 
sessed of  a  certain  dwelling-house,  &c.,  and  being  so  pos- 
sessed the  said  plaintiff  was  unlawfully  in  the  said  dwell- 
ing-house," &c.;  and  it  is  not  necessary  for  the 
defendant  to  show  any  title  to  the  house,  *beyond  [  *821  ] 
this  of  mere  possession. (^)  For  the  plaintiff  has 
at  present  set  up  no  title  at  all  to  the  house,  and  on  the 
face  of  the  plea  he  has  committed  an  injury  to  the  defend- 
ant's possession,  without  having  any  right  himself.  So  in 
an  action  of  trespass  for  seizing  cattle,  if  the  defendant 
justifies  on  the  ground  that  the  cattle  were  damage-feasant 
on  his  close,  it  is  not  necessary  for  him  to  show  any  title 
to  his  close,  except  that  of  mere  possession  .(A) 

(/)  See  2  &  3  W.  IV.,  c.  71,  }  5. 

ig)  2  Chittj,  529,  lit  edit. ;  Skevill  o.  Avery,  Cro.  Car.  136. 
(A)  1  Saand.  221,  n.  (1)  ;  346  e,  n.  (2)  ;  2  Sannd.  385  n.  (3)  ;  Anon. 
Balk.  643;  Searl  v.  Bannion,  2  Mod.  70  ;  Osway  v.  Brutow,  10  Mod.  37; 
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It  is  to  be  observed,  however,  with  respeot  to  this  rule, 
as  to  alleging  possession  against  a  wrongdoer,  that  it  seems 
not  to  hold  in  Replevin.  For  in  that  action  it  is  held  not 
to  be  sufficient  to  state  a  title  of  possession,  even  in  a  case 
where  it  would  be  allowable  in  Trespass,  by  virtue  of  the 
rule  above  mentioned.  Thus,  in  replevin,  if  the  defendant 
bj  way  of  avowry,  pleads  that  he  was  possessed  of  a  mes- 
suage,  and  entitled  to  common  of  pasture,  as 
[  *S22  ]  appurtenant  thereto,  and  that  he  *took  the  cattle 
damage-feasant,  it  seems  that  this  pleading  is  bad; 
and  that  it  is  not  sufficient  to  lay  such  pere  title  of  posses- 
sion in  this  action.(t)  It  is  to  be  observed,  too,  that  this 
rule  has  little  or  no  application  in  real  or  mixed  actions;  for 
in  these,  an  injury  to  the  possession  is  seldom  alleged ;  the 
question  in  dispute  being  for  the  most  part,  on  the  rigiU  of 
possession;  or  the  right  of  property. 

II.  Having  discussed  the  case  where  a  party  alleges  title 
in  himself^  or  some  other  whose  authority  he  pleads,  next  is  to 
be  considered  the  case  where  a  party  alleges  title  in  his  ad* 
versary,  • 

The  rule  on  this  subject,  appears  in  general  to  be,  that  it 
%s  not  necessary  to  allege  title  more  precisely  than  is  sufficient  to 
show  a  liability  in  the  party  charged,  or  to  defeat  his  present 
claim.  Except  as  far  as  these  objects  may  require,  a  party 
is  not  compellable  to  show  the  precise  estate  which  his 
adversary  holds,  even  in  a  case  where,  if  the  same  person 
were  pleading  in  his  own  title,  such  precise  allegation 
would  be  necessary.     The  reason    of  this  difference  is, 

S  Bos.  &  Pal.  861,  n.  (a)  ;  Langford  v.  Webber,  3  Mod.  132 ;  bat  see  S.  C. 
Carth.  9  ;  8  Silk.  356. 

It  is  sometimes  said  that  the  reason  whj  it  is  safficient  to  lay  a  possessory 
title  in  sach  cases,  is,  that  the  title  is  matter  of  inducement  only  to  the  main 
sabject  of  the  plea.  Bat  this  doctrine,  if  well  examined,  resolves  itself  into 
the  broader  and  more  satisfactory  rule  giren  in  the  text. 

(t)  Hawkins  r.  Ecdes,  2  Bos.  &  IHil.  359,  861,  n.  (a) ;  per  Bailer,  J. 
Doraston  v.  Payne,  S  H.  Bl.  530 ;  1  Sannd.  346  e,  n.  (2)  ;  2  Sannd.  285, 
n.  (3)  ;  Saanders  v.  Hnssey,  2  Latw.  1231  ;  Carth.  9  ;  Ld.  Bay.  888,  S.  C. « 
bat  see  Adams  v.  Cross,  1  Vent.  181. 
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that  a  *partj  must  be  presamed  to  be  ignorant  of 

the  particulars  of  bis  adversary's  title,  though  he  [  *828  ] 

is  bound  to  know  his  own.(i) 

To  answer  the  purpose  of  showing  a  liability  in  the 
party  charged,  according  to  the^rule  here  given,  it  is  in 
most  cases  sufficient  to  allege  a  titk  of  possession  ;  the  forms 
of  which  are  similar  to  those  in  which  the  same  kind  of 
title  is  alleged  in  favor  of  the  party  pleading. 

A  title  of  possession,  however,  (as  shown  under  a  for- 
mer head,)  cannot  be  sustained  in  evidence,  except  by 
proving  some  present  interest  in  chattels  or  actual  possession 
of  land.(Q  If,  therefore,  the  interest  be  by  way  of  rever- 
sion  or  remainder,  it  must  be  laid  accordingly,  and  the 
title  of  possession  is  inappUeable.  So  there  are  cases,  in 
which  to  charge  a  party  with  mere  possession,  would  not 
be  sufficient  to  show  his  liability.  Thus,  in  declaring  against 
him  in  debt  for  rent,  as  assignee  for  a  term  of  years,  it 
would  not  be  sufficient  to  show  that  he  was  possessed,  but 
it  must  be  shown  that  he  was  possessed  as  assignee  of  the 
term. 

*  Where  a  title  of  possession  is  thus  inapplica*  [  *S24  ] 
ble  or  insufficient,  and  some  other  or  superior  title 
must  be  shown,  it  is  yet  not  necessary  to  allege  the  title  of 
an  adversary  with  as  much  precision  as  in  the  case  where 
a  party  is  stating  his  own,(m)  and  it  seems  sufficient  that  it 
be  laid  fully  enough  to  show  the  liability  charged.  There- 
fore, though  it  is  the  rule  with  respect  to  a  man's  own  title, 
that  the  commencement  of  particular  estates  should  be  stioum,{n) 
unless  alleged  by  way  of  indu4xment,{o)  yet  in  pleading  the 
title  of  an  adversary,  it  seems  that  this  is  in  general  not 
necessary .(p)    So  in  cases  where  it  happens  to  be  requisite 

(it)  Btder  v.  Smith,  a  T.  R.  766 ;  Derislej  v.  Cnstance,  4  T.  R.  77 ;  The 
Attorney-General  r.  Meller,  Hardr.  459. 
(0  Vide  rapra,  p.  318. 

(m)  Com.  Dig.  Pleader,  (C.  43)  i  HiU  r.  Saunders,  4  Bam.  ft  CreM.  536. 
(n)  Vide  supra,  p.  808.  (o)  Vide  aupra,  p.  309. 

(f)  Blake  v,  Foster,  8  T.  R.  487. 
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to  show  whence  the  adversary  derived  his  title,  this  may 
be  done  with  less  precision  than  where  a  man  alleges  his 
own.  And  in  general  it  is  sufficient  to  plead  such  a  title 
by  a  que  estate,  that  is,  to  allege  that  the  opposite  party  has 
the  same  estate,  as  has  been  precedently  laid  in  some  other 
person,  without  showing  in  what  manner  the  estate  passed 

from  the  one  to  the  other.(9)  Thus  in  debt,  where 
[*825  ]   the  defendant  is  charged  for  rent  as  the  ^assignee 

of  the  term  after  several  mesne  assignments,  it  is 
sufficient,  after  stating  the  original  demise,  to  allege,  that 
"after  making  the  said  indenture,  and  during  the  term 

thereby  granted,  to  wit,  on  the day  of ,  in  the 

year ,  all  the  estate  and  interest  of  the  said  E.  F."  (the 

original  lessee)  "of  and  in  the  said  demised  premises,  by 
assignment,  came  to  and  vested  in  the  said  G.  D.,"  without 
further  showing  the  nature  of  the  mesne  assign  men ts.(r) 
But  if  the  case  be  reversed,  that  is,  if  the  plaintijQf  claim- 
ing as  assignee  of  the  reversion,  sue  the  lessee  for  rent,  he 
must  precisely  show  the  conveyances,  or  other  media  of 
title,  by  which  he  became  entitled  to  the  reversion;  and 
to  say  generally  that  it  came  by  assignment,  will  not  in 
this  case  be  sufficient,  without  circumstantially  alleging 
all  the  mesne  assignment3.(V)  Upon  the  same  principle,  if 
title  be  laid  in  an  adversary,  by  descent,  as  for  example, 
where  an  action  of  debt  is  brought  against  an  heir  on  the 
bond  of  his  ancestor,  it  is  sufficient  to  charge  him  as  heir, 

without  showing  how  he  is  heir,  viz.  as  son  or 
[  *826  ]   otherwise ;(«)   but  if  a  party  *entitle  himself  by 

inheritance,  we  have  seen  that  the  mode  of  descent 
must  be  alleged.(^) 

(7)  As  to  making  title  by  a  qvie  estate^  see  the  Attorney-Qeneral  v.  MeUer, 
Uardr.  459  ;  Doct.  Fl.  302 ;  Com.  Dig.  Pleader,  (E.  23),  (E.  24)  ;  Co.  Litt. 
121,  a;  Dyer,  172,  a;  3  Bla.  Com.  264 ;  1  Saund.  346,  n.  (2). 

(r)  1  Saund.  112,  n.  (1);  The  Attorney-General  v.  Meller,  Haidr.  459; 
The  Duke  of  Newcastle  v.  Wright,  1  Lev.  190;  Derisley  r.  Cnstance,  4  T. 
B.  77  ;  2  Chitty,  196,  1st  edit. 

(•r)  1  Saund.  112,  n.  (1)  ;  Pitt  v.  Rassel,  3  Lev.  19 ;  Dyer,  172,  a. 

(s)  Denham  v.  Stephenson,  1  Salk.  355.  (f)  Vide  snpra,  p.  310. 
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The  manner  of  showing  title  both  where  it  is  laid  in  the 
party  himself,  or  the  person  whose  authority  he  pleads,  and 
where  it  is  laid  in  his  adversary,  having  been  now  considered, 
it  may  next  be  observed,  that  the  title  so  shown  must  in 
general,  when  issue  is  taken  upon  it,  be  strictly  proved. 
With  respect  to  the  allegations  of  time,  quantity,  and  value, 
it  has  been  seen  that  they,  in  most  cases,  do  not  require  to 
be  proved  as  laid,  at  least  if  laid  under  a  videlicet.  But  with 
respect  to  title,  it  is  ordinarily  of  the  substance  of  the  issue ; 
and  therefore,  according  to  the  general  principle  stated  in 
the  first  chapter  of  this  work,(ti)  requires  to  be  maintained 
accurately  by  the  proof.  Thus  in  an  action  on  the  case,  the 
plaintiff  alleged  in  his  declaration  that  he  demised  a  house 
to  the  defendant  for  seven  years,  and  that  during  the  term, 
the  defendant  so  negligently  kept  his  fire  that  the  house  was 
>bumed  down ;  and  the  defendant  having  pleaded  rum  demisit 
modo  et  forma,  it  appeared  in  evidence  that  the  plaintiff  bad 
demised  to  the  defendant  several  tenements,  of  which  the 
house  in  question  was  one ;  but  that  with  respect  to  this 
house,  it  was  by  an  exception  in  the  lease,  demised 
at  *will  only.  The  court  held  that  though  the  [  *827  ] 
plaintiff  might  have  declared  against  the  defendant 
as  tenant  at  will  only,  and  the  action  would  have  lain,  yet 
having  stated  a  demise  for  seven  years,  the  proof  of  a  lease 
at  will  was  a  variance,  and  that  in  substance,  not  in  form 
only ;  and  on  the  ground  of  such  variance,  judgment  was 
given  for  the  defendant.(a;) 

The  rule  which  requires '  that  title  should  be  shown, 
having  been  now  explained,  it  will  be  proper  to  notice  an 
exception  to  which  it  is  subject.  This  exception  is,  that 
no  title  need  be  shown  where  the  opposite  party  is  estopped 
from  denying  the  title.  Thus,  in  an  action  for  goods  sold 
and  delivered,  it  is  ifnnecessary,  in  addition  to  the  allegation 
that  the  plaintiff  sold  and  delivered  them  to  the  defendant 

(ti)  Supra,  p.  86. 

(»)  Codlip  o.  Randle,  Carth.  202.    As  to  yariance,  see  supra,  p.  810. 
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to  state  that  they  were  the  goods  of  the  plaintiff  fy)  for  a 
bayer  who  has  accepted  and  enjoyed  the  goods  cannot  dis- 
pute the  title  of  the  seller.  So  in  debt  or  corenant  brought 
by  the  lessor  against  the  lessee  on  the  corenants  of  the 
lease,  the  plaintiff  need  allege  no  title  to  the  premises  de- 
mised, because  a  tenant  is  estopped  from  'denying  his  land- 
lord's title.  On  the  other  hand,  however,  a  tenant 
[  *S28  ]  is  not  bound  to  admit  title  to  any  extent  greater 
*than  might  authorize  the  lease ;  and  therefore  if 
the  action  be  brought  not  by  the  lessor  himself,  but  by  his 
heir,  executor,  or  other  representative  or  assignee,  the  title 
of  the  former  must  be  alleged,  in  order  to  show  that  the  re- 
version is  now  legally  vested  in  the  plaintiff,  in  the  charac- 
ter in  which  he  sues.('^)  Thus,  if  he  sue  as  heir,  he  must 
allege  that  the  lessor  was  seized  in  fee,  for  the  tenant  is  not 
bound  to  admit  that  he  was  seized  in  fee ;  and  unless  he  was 
so,'  the  plaintiff  cannot  claim  as  heir. 

Another  exception  to  the  general  rule  requiring  title  to 
be  shown,  has  been  introduced  by  statute,  and  is  as  follows : 
In  making  avowry  or  cognizance  in  replevin  upon  distresses 
for  rent,  quit-rents,  reliefs,  heriots,  or  other  services,  the 
defendant  is  enabled  by  the  provisions  of  the  act,  11  Geo. 
TI.  c.  19,  s.  22,  *^  to  avow  or  make  cognizance  generally, 
that  the  plaintiff  in  replevin,  or  other  tenant  of  the  lands 
and  tenements,  whereon  such  distress  was  made,  enjoyed 
the  same,  under  a  grant  or  demise,  at  such  a  certain  rent, 
during  the  time  wherein  the  rent  distrained  for  incurred ; 
which  rent  was  then  and  still  remains  due ;  or  that  the 
place  where  the  distress  was  taken,  was  parcel  of  such 
certain  tenements  held  of  such  honor,  lordship,  or  manor, 
for  which  tenements  the  rent,  relief,  heriot,  or 
[  *829  1  other  services  distrained  for,  was  at  *the  time  of 
such  distress,  and  still  remains  due ;  without  fur- 

(y)  BaU.  N.  P.  189. 

i}y)  See  Cuthbertson  v.  Inring,  4  H.  &  N.  742;  and  the  judgment  of 
Willee,  J.,  in  Smith  v.  Scott,  6  C.  B.  (N.  8.)  771. 


BULKS  OF  PLKAPING.  829 

iher  setting  forth  the  grant,  tenure,  demise,  or  title  of  snoh 
landlord  or  landlords,  lessor  or  lessors,  owner  or  owners 
of  such  manor*:  any  law  or  usage  to  the  contrary  notwith- 
standing."(2) 

BULE  VI. 

TBI  PLBADUtaS  MUBT  SHOW  ▲UTHOBITT.(a) 

In  general,  when  a  party  has  occasion  to  justify  under  a 
writ,  warrant  or  precept,  or  any  other  authority  whatever, 
he  must  set  it  forth  particularly  in  his  pleading.  And  he 
ought  also  to  show  that  he  has  substantially  pursued  such 
authority. 

Thus  in  trespass  for  taking  a  mare,  the  defendant  pleaded 
that  Sir  J.  S.  was  seized  in  fee  of  the  manor  of  B.,  and  that 
he  and  all  those  whose  estate  he  had  in  the  said  manor, 
had  always  held  a  lawful  court  twice  a  year,  to  which  the 
tenants  of  the  manor  used  to  resort ;  that  such  as 
*had  right  of  common  were  appointed  by  the  [  *880  ] 
steward  to  be  of  the  jury ;  that  by-laws  were 
accustomed  to  be  made  there,  and  that  such  as  had  right  of 
common  obeyed  those  laws,  or  paid  a  forfeiture  of  a  reason- 
able sum  to  be  imposed  on  them;  that  at  one  of  these 
courts  a  jury  was  sworn,  and  a  law  made,  that  every  person 
who  had  common  should  pay  forty  shillings  for  depasturing 
hid  cattle  on  any  place  where  corn  was  standing;  that  the 
plaintiff  had  right  of  common,  and  permitted  his  sheep  to 
depasture  on  certain  ground  on  which  corn  was  standing ; 
that  such  offence  was  presented  at  the  next  court,  and  that 

(z)  See  remarks  on  this  enactment,  and  on  the  prerions  state  of  the  law, 
S  Saand.  284,  c,  n.  (8).  And  see  the  form  of  an  arowrj  under  the  statute, 
2Chittjr,  512,  Isted. 

(a)  **  Kegnlarly  whensoerer  a  man  doth  anything  by  force  of  a  warrant  or 
anthoritT  he  most  plead  it."  Co.  Litt.  283  a;  ibid.  303  b;  Com.  Dig. 
Pleader  (E.  17)  ;  I  Saand.  298,  n.  (1)  ;  Lamb  v.  MUls,  4  Mod.  377;  Mat- 
thews V,  Cary,  3  Mod.  137  ;  Carth.  73,  S.  C. ;  Collet  v.  Lord  Keith,  2  East, 
260;  Selw.  N.  P.  826 ;  Rich  v.  Woolley,  7  Bing.  %5\. 
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the  defendant^  being  bailiff  of  the  lord  of  the  said  manor,  did 
take  the  mare  for  the  forfeiture,  &c.  Upon  demurrer  the 
court  held  the  plea  bad,  "  for  the  bailiff  cafanot  take  a  for- 
feiture ex  officio.  There  must  be  a  precept  directed  to  him 
for  that  purpose,  which  he  must  show  in  pleading,"  &c.  And 
judgment  was  given  for  the  plaintiff (i&) 

So  in  all  cases  where  the  defendant  justifies  under  judi- 
cial process^  he  must  set  it  forth  particularly  in  his  plea ; 
and  it  is  not  sufficient  to  allege  generally  that  he  committed 
the  act  in  question  by  virtue  of  a  certain  writ  or  warrant 

directed  to  him.(c)  But  on  this  subject  there  are 
[  *S81  ]  some  important  distinctions  as  to  the  degree  of 

particularity  which  the  rules  of  pleading  in  differ- 
ent cases  require;  1.  It  is  not  necessary  that  any  person 
justifying  under  judicial  process  should  set  forth  the  cause 
of  action  in  the  original  suit  in  which  that  process  issued  \{d) 
2.  If  the  justification  be  by  the  officer  executing  the  writy 
he  is  required  to  plead  such  writ  only,  and  not  the  jndg- 
ment  on  which  it  was  founded ;  for  his  duty  obliged  him  to 
execute  the  former,  without  inquiring  about  the  validity  or 
existence  of  the  latter^cQ  But  if  the  justification  be  by  a 
party  to  the  suit,  or  by  any  stranger,  except  an  officer,  the 
judgment  as  well  as  the  writ  must  be  set  fortL(e)  8. 
Where  it  is  an  officer  who  justifies,  he  must  show  that  the 
writ  was  returned,  if  it  was  such  as  it  was  his  duty  to 
return.  But  in  general  a  writ  of  execution  need  not  be 
returned ;  aod  therefore,  no  return  of  it  need  in  general  be 

(6)  Lamb  v.  BfiUs,  4  BCod.  877. 

(c)  1  Sannd.  298,  n.  (1) ;  Co.  Litt.  303,  b. 

(<0  Rowland  v.  Veale,  Cowp.  18;  Belk  v.  Broadbent,  3  T.  B.  183;  1 
Saund.  92,  n.  (2). 

(}d)  Andrews  v.  Morris,  1  Q.  B.  3.     See  Dews  v.  Riley,  11  C.  B.  434. 

(e)  Per  Holt,  C.  J.,  Britton  v.  Cole,  Carth.  443 ;  1  Salk.  408,  8.  C. ;  Tur- 
ner 0.  Felgate,  1  Ley.  95 ;  Coates  r.  Michill,  3  Lev.  20 ;  Per  De  Grey,  C.  J. 
Barker  v.  Braham,  3  Wils.  368.  .  Bat  in  Britton  o.  Cole,  1  Salk.  408,  it  is 
■aid  that  the  conrt  "  seemed  to  hold,  that  if  one  comes  in  aid  of  the  officer  ai 
his  request,  he  may  justify  as  the  officer  may  do."  See  Morse  v.  Jamet^ 
Willes,  122. 
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alleged.(/)  However,  it  is  said,  that  *'  if  any  ulte* 
rior  process'  in  execution  is  to  be  ^resorted  to,  to  [  *332  J 
complete  the  justification,  there  it  may  be  neces- 
sary to  show  to  the  ooart  the  return  of  the  prior  writ,  in 
order  to  warrant  the  issuing  of  the  other."(^)  Again,  there 
is  a  distinction  as  to  this  point  between  a  principal  and  a 
subordinate  officer.  "The  former  shall  not  justify  under 
the  process,  unless  he  has  obeyed  the  order  of  the  court  in 
returning  it ;  otherwise  it  is  of  one  who  has  not  the  power 
to  procure  a  return  to  be  made;'^^)  4.  Where  it  is  neces- 
sary to  plead  the  judgment,  that  may  be  done  (if  it  was  a 
judgment  of  a  superior  court)  without  setting  forth  any  of 
the  previous  proceedings  in  the  suit  ;(t)  5.  Where  the  justi- 
fication is  founded  on  process  issuing  out  of  an  inferior 
English  court,  or,  as  it  seems,  a  court  of  foreign  jurisdic- 
tion, the  nature  and  extent  of  the  jurisdiction  of  such  court 
ought  to  be  set  forth ;  and  it  ought  to  be  shown  that  the 
cause  of  action  arose  within  that  jurisdiction;  though  a 
justification  founded  on  process  of  any  of  the  superior 
courts  need  not  contain  such  aIlegations.(A;)  And  in  plead- 
ing a  judgment  of  inferior  courts,  the  previous 
proceedings  are  in  some  measure  stated.  *But  it  [  *333  ] 
is  allowable  to  set  them  forth  with  a  taliter  pro* 
cesati/m  est,  thus,  that  A.  B.  at  a  certain  court,  &c.,  held  at, 
&c.,  levied  his  plaint  against  G.  D.  in  a  certain  plea  of  tres- 
pass on  the  case  or  debt,  &c.,  (as  the  case  may  be)  for  a 
cause  of  action  arising  within  the  jurisdiction,  and  thereupon 
euch  proceedings  were  had,  that  afterwards,  &c.,  it  was  con- 

(/)  Middleton  v.  Price,  Stra.  1184 ;  1  WiU.  17,  S.  C. ;  Cheaaley  v,  Barnes, 
10  East,  73 ;  Rowland  v.  Veale,  Cowp.  18  ;  Hoe's  ease,  5  Rep.  90;  1  Saand. 
92,  B.  (2)  ;  Shorland  v,  Ctorett,  5  B.  &  C.  485. 

(^)  Cheaslej  o.  Barnes,  10  East,  73. 

(A)  Per  Holt,  C.  J.,  Freeman  o.  BleweU,  Ld.  Rajm.  633  ;  1  Salk.  4()9,  8. 
C. ;  Moore  v,  Taylor,  5  Taunt.  69. 

(0  See  the  precedents,  9  Went.  22,  53,  120,  351 ;  2  Chittj,  984,  itft  ed. 

(k)  CoUet  V.  Lord  Keith,  2  East,  274;  Moravia  v.  Sloper,  ^dles,  30; 
MorreU  v.  BCartin,  4  Scott,  N.  R.  300. 
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sidered  by  the  said  court  that  the  said  A.  B.  should  recoTet 
against  the  said  0.  D.  &c.  (Q 

Notwithstanding  the  general  rule  under  consideration, 
it  is  allowable,  where  an  authority  may  be  constitnted 
verbally  and  generally,  to  plead  it  in  general  terms.  Thus, 
in  replevin,  where  the  defendant  makes  cognizance,  confess- 
ing the  taking  of  the  goods  or  cattle  as  bailiff  of  another 
person  for  rent  in  arrear  or  as  damage  feasant,  it  is  suffi- 
cient to  say,  that  "as  bailiff  of  the  said  E.  T.  he  well 
acknowledges  the  taking,  &c.,  as  for  and  in  the  name  of  a 
distress,  &c.,"  without  showing  any  warrant  for  that'  pur- 
po8e.(m) 

The  allegation  of  authority,  like  that  of  title,  must  in  gen- 
eral be  strictly  proved  as  laid. 

The  above-mentioned  particulars  of  place,  time, 
[  *SS4  ]  Equality f  quantity,  and  value,  names  of  persons,  title, 
and  authority,  though  in  this  work  made  the  sub- 
jects of  distinct  rules,  in  a  view  to  convenient  classification 
and  arrangement,  are  to  be  considered  but  as  examples  of 
that  infinite  variety  of  circumstances,  which  it  may  become 
necessary  in  different  cases  and  forms  of  action  to  particu- 
larize for  the  sake  of  producing  a  certain  issue; — for  it 
may  be  laid  down  as  a  comprehensive  rule,  that, 

RULE  VII. 

IN  OIHBRAL  WHATBTBR  IS  ALLBOID  IH  PLIADIHO  MUST  Bl  AUiBGBO  WITH 

CBRTAIirrT.(ll) 

This  rule  being  very  wide  in  its  terms,  it  will  be  proper 
to  illustrate  it  by  a  variety  of  examples.^ 

In  pleading  the  performance  of  a  condition  or  covenant, 
it  is  a  rule,  though  open  to  exceptions  that  will  be  pre- 
sently noticed,  that  the   party   must   not   plead  generally 

(/)  1  Saand.  92,  n.  (2)  ;  Rowland  v.  Veale,  Cowp.  18 ;  Hone  «.  James, 
Waies,  122  ;  Johnson  v.  Warner,  Willes,  528  ;  Titley  v,  Fozall,  WUles,  688. 
(m)  Matthews  v.  Gary,  3  Mod.  138. 
(fi)  Com.  Dig.  Pleader,  (C.  17.)     (C.  22.)     (E.  5.)     (F.  17.) 
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that  he  performed  the  covenant  or  condition,  bat  must  show 
specially  the  time,  place,  and  manner  of  performance ;  and 
even  though  the  subject  to  be  performed  should  consist  of 
several  different  acts,  yet  he  must  show  in  this  special  way 
the  performance  of  each.(o)  Thus  in  debt  on 
bond  conditioned  for  the  payment  of  SOI.  to  ^H.  [  *336  ] 
&.,  I.  S.,  and  A.  S.  tam  cito  as  they  should  come 
to  the  age  of  twenty-one  years,  the  defendant  pleaded  that 
he  paid  those  sums  tam  cito  as  they  came  of  age,  and  the 
plaintiff  demurred  because  it  was  not  shown  when  they 
came'  of  age,  and  the  certain  times  of  the  payment.  *'  And 
for  this  cause  all  the  court  held  the  plea  to  be  ill,  for 
although  it  be  a  good  plea  regularly  to  the  condition  of  a 
bond  to  pursue  the  words  of  the  condition  and  to  show 
the  performance,  yet  Coke  said  there  was  another  rule, 
that  he  ought  to  plead  in  certainty  the  time,  place,  and 
manner  of  the  performance  of  the  condition,  so  as  a  cer- 
tain issue  may  be  taken ;  otherwise  it  is  not  good.  Where- 
fore because  he  did  not  plead  here  in  certainty,  it  was 
adjudged  for  the  plaintiff — And  between  the  same  parties 
in  another  action  of  debt  upon  an  obligation,  the  condition 
being  for  performance  of  legacies  in  such  a  will,  he  plead- 
ing performance  generally,  and  not  showing  the  will  nor 
what  the  legacies  were,  it  was  adjudged  for  the  plaintiff. "(/>) 
So  in  debt  on  a  bond  conditioned  for  the  per- 
formance of  several  specific  things,  ''  the  defendant  [  *336  ] 
*pleaded  per/ormavit  omnia,  &c."  Upon  demurrer 
it  was  adjudged  an  ill  plea;  for  the  particulars  being  ex- 

(o)  Ck)m.  Dig.  Header,  (E.  25.),  (E.  ^6.),  (2  W.  33)  ;  Halsey  v.  Car- 
penter, Cro.  Jac.  859 ;  Wimbledon  p.  Holdrip,  1  Lev.  303 ;  Woodcock  v. 
Cole,  1  Sid.  215;  Stone  p.  Blisg,  1  BnUt.  43;  Fitzpatrick  o.  Robinson,  I 
Show.  1 ;  Aiutin  v.  Jervoise,  Hob.  69,  77  ;  Brown  t.  Banda,  2  Vent.  156 ; 
Lord  Erers  Backiton,  Benl.  65;  Braban  v.  Bacon,  Cro.  Eliz.  915 ;  Codner 
9.  Dalbj,  Cro.  Jac.  363;  Leneret  v.  Rivett,  ibid.  503;  1  Sannd.  116,  n. 
(1)  ;  Varley  v.  Manton,  9  Bing.  363 ;  Boakea  o.  Manaer,  1  C.  B.  581 ;  Kepp 
r.  Wiggett,  6  C.  B.  280 ;  Grey  v,  Frior,  15  Q.  B.  801,  and  4  House  of  Lords 
Cases,  505. 

(;»)  Halsey  9.  Carpenter,  Cro.  Jac.  359. 
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pressed  in  tbe  ooDdition,  be  ongbt  to  plead  to  each  parti 
cuUrly  by  ilself^y) 

Yet  this  rule  requiring  performance  to  be  spemAllj 
sbown,  admits  of  relaxation  -where  tbe  subject  oompre- 
bends  anoh  muUiplioity  of  matter  as  would  lead  to  gnaX 
prolixity ;  and  a  more  general  mode  of  allegation  is  in  sncb 
cases  allowable.  It  is  open  also  to  the  following  excep- 
tions. Where  the  condition  is  for  the  performance  of 
matters  set  forth  in  another  instrument,  and  these  oiatteTS 
are  in  an  affirmative  and  absolute  form,  and  neither  in  the 
negative  nor  the  disjunctive,  a  general  plea  of  perforAiance 
is  sufficient.  And  where  a  bond  is  conditioned  for  indem- 
nifying the  plaintiff  from  tbe  oonsequeDce  of  a  certain  act, 
a  general  plea  of  non  damnijicattis,  viz.  that  he  has  not  been 
damniSed,  is  proper,  without  showing  how  the  defendant 
baa  indemnified  him.  These  variations  from  tbe  ordinary 
rule  and  the  principles  on  which  they  are  founded  will  be 
explained  hereafter.(r) 

(7)  Wimbledon  s.  Holdrip,  I  Ler.  303.  In  debt  on  bond  conditianed  to 
•bow  on  t,  ceruiD  d>j  »  infflcieni  dbch&rga  of  *n  uinnitj,  the  defBodut 
plesd«d  that  on  that  da;  he  did  offer  to  ihow  a  Bofflciont  diaehaffl*.  And  it 
was  adjudged,  that  the  plea  wai  inrafflcieDt ;  "  for  hU  pie*  oi^lit  to  ban 
alleged  what  manner  of  diicharjte  he  offered  to  ibow,  rii.  a  releaie  or  otbar 
matter  of  diacharge,  npon  wh[ch  the  court  might  jadge  if  it  wm  toJBcient  or 
not;  for  the  coontr;  ihall  not  inqaire  of  it,  bat  it  ought  to  be  a^jndged  b; 
the  cOQTt ;  which  the  Jnd^i  cannot  do,  if  the  special  matter  be  not  ihowed 
to  them."  Lord  Liale'i  caie,  dted  9  Sep.  SS  a.  So  where  in  debt  on  • 
bond  conditioned  that  L.  and  the  defendant!  ahoald  dolj  pay  all  loiH 
aiuMed  and  collected  by  h.,  al  a  collector  of  propertj  tax,  and  AM  L. 
tbonld  dnlj  demand  the  inma  Mteued,  and  in  owe  of  non-paTtuent  duly 
enforce  the  powen  of  tbe  Act  agijnat  defanlters,  the  defendanta  pleaded 
that  thej  had  performed  all  thinga  on  their  part  to  he  [^rformed  |  loch  plea 
was  held  to  be  bad  in  aabatance,  becanae  (amongat  other  reaaoni)  il  arerred 
general  performance  bj  the  defendanta,  instead  of  showing  lum  tbej  had 
performed  the  condition.  Eepp  v.  Wiggeti,  B  C.  B.  980.  80  in  debt 
on  a  bond  conditioned  for  tbe  payment  of  a  anm  of  mone;  aitd  for  the 
performance  of  coT-enanu  in  an  indenture,  a  plea  of  general  performance 
wu  held  ill;  for  tbe  condition  being  to  do  sereral  (hinge,  the  defondani 
waa  bonnd  to  plead  to  each  particolarlj  by  itself.  Boaket  v.  Manaer,  I  C. 
B.  S31. 

{r)  See  index  to  thia  work,  tit.  Performance. 
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When  in  any  of  these  excepted  cases,. however,  a  general 
plea  of  performance  is  pleaded,  the  rule  under  discussion 
still  requires  the  plaintiff  to  show  ^particularly  in 
his  replication  in  what  way  the  covenant  or  con-  [  *837  ] 
dition  has  been  broken;  for  otherwise  no  suffi- 
ciently certain  issue  would  be  attained.  Thus,  in  an  action 
of  debt  on  a  bond  conditioned  for  performance  of  affirma- 
tive and  absolute  covenants  contained  in  a  certain  indenture, 
if  the  defendant  pleads  generally  (as  in  that  case  he  may,) 
that  he  performed  the  covenants  according  to  the  condition, 
the  plaintiff  cannot  in  his  replication  tender  issue  with  a 
mere  traverse  of  the  words  of  the  plea,  viz.  that  the  defend- 
ant did  not  perform  any  of  the  covenants,  &c. ;  for  this  issue 
would  be  too  wide  and  uncertain;  but  he  must  assign  a 
breach,  showing  specifically  in  what  particular,  and  in  what 
manner  the  covenants  had  been  broken.(5) 

Not  only  on  the  subject  of  performance,  but  in  a  variety 
of  other  cases,  the  books  afford  illustration  of  this  general 
rule. 

Thus  where  the  plaintiff  described  himself  in  his  decla- 
ration as  the  Earl  of  Stirling,  and  the  defendant  pleaded 
that  the  plaintiff  was  not  Earl  of  Stirling,  to  which  the 
plaintiff  replied  that  he  was  Earl  of  Stirling, — ^this  was 
held  insufficient,  without  showing  Iww  he  claimed 
the  dignity, — ^for  unless  this  were  shown,  it  would  [  *888  ] 
not  appear  what  *was  the  proper  form  of  trial  for 
the  issue,  whether  by  the  record  of  parliament,  or  by  the 
country  .(i) 

So  where  to  a  declaration  on  a  promise  to  pay  the  debt 
of  a  third  person,  the  defendant  pleads  that  there  was  no 
agreement  or  memorandum  or  note  thereof  in  writing 
signed  by  the  defendant  or  any  person  by  him  lawfully 
authorized,  as  required  by  the  statute  of  frauds,  and  the 

(t)  Flower  o.  Boss,  5  Tsant  386  ;  per  Lord  Mansfield,  Sayre  v.  Minnify 
Cowp.  578 ;  Com.  Dig.  Pleader,  (F.  U.) 
(0  Earl  of  Stirling  v.  Clayton,  1  Cromp.  &  Mee.  241. 
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I^Mntiff  replies  tbat  there  was  suob  an  agreement,  conclud- 
ing to  the  country,  it  seema  that  this  replication  is  insoffi- 
oient,  and  that  it  ought  to  set  the  agreement  fortb.(u) 

So  in  debt  on  bond,  the  defendant  pleaded  that  the  in- 
strument was  executed  in  pursuance  of  a  certain  corrnpt 
contract  made  at  the  time  and  place  specified  between  tbe 
,  plaintiff  and  defendant, — whereupon  there  was  reserved 
above  the  rate  of  5(.  for  the  forbearing  of  100/.  for  a  year, 
contrary  to  the  statute  in  such  case  made  and  provided. 
To  this  plea  there  was  a  demurrer,  assigning  for  cause  that 
the  particulars  of  the  contract  were  not  specified,  nor  the 
time  of  forbearance,  nor  the  sum  to  be  forborne,  nor  the 
sum  to  be  paid  for  such  forbearance.  And  the  court  held 
that  the  plea  was  bad  for  not  setting  forth  partica- 
[  *889  ]  larly  the  corrupt  contract  and  the  usurious  'inte- 
rest ;  and  Bayley,  J.,  observed  that  he  had  "  always 
understood  that  the  party  who  pleads  a  contract,  must  set  it 
out,  if  he  be  a  party  to  the  contract  "(a:) 

To  an  action  on  the  case  for  a  libel,  imputing  that  the 
plaintiff  was  connected  with  swindlers  and  common  in- 
formers, and  had  also  been  guilty  of  deceiving  and  defraud- 
ing divers  persons,  tbe  defendant  pleaded  that  the  plaintiff 
had  been  illegally,  fraudulently,  and  dishonestly  concerned 
with,  and  was  one  of  the  gang  of  swindlers  and  common 
informers,  and  had  also  been  guilty  of  deceiving  aod  de- 
frauding divers  persons  with  whom  he  had  had  dealings  and 
transactions.  To  this  plea  there  was  a  special  demurrer, 
assigning  for  cause  inter  alia  that  tbe  plea  did  not  state  the 
particular  instances  o/fraud;  and  though  the  court  of  Com- 
mon Pleas  gave  judgment  for  the  defendant,  this  judgment 
was  afterwards  reversed  upon  a  writ  of  error,  and  tbe  plea 
adjudged  to  be  insufficient  on  the  ground  above  men- 
tioned .(^) 

(v)  LowB  B.  Eldred,  ]  Cromp.  *  Hm.  939.  S«e  iJlljv.  Hewitt,  II  Priea, 
4M ;  Sanadsn  v.  W&kcdeld,  4  Btn.  A  AU.  W 

(«)  HU1  V.  HoDUgu,  E  H.  ft  a.  3T7  :  EinioD  >.  itoKj  S  Hod.  «,  B.  F. 

(5}  J'Aoaon  v.  Sto&rt,  I  T.  B.  748.  And  M*  tke  no»^  |d  ibk  «ik  is  t 
Smith'!  Leading  Cud,  p.  U,  (3d  London  «d.) 
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In  an  action  of  trespass  for  false  imprisonment,  the  de- 
fendants pleaded,  that  before  the  said  time  when,  &c.,  cer- 
tain persons  unknown  had  forged  receipts  on  certain  forged 
dividend  warrants  and  received  the  money  pur- 
porting to  be  due  thereon  *in  Bank  of  England  [  *840  ] 
notes,  amongst  which  was  a  note  for  £100,  which 
was  afterwards  exchanged  at  the  Bank  for  other  notes, — 
amongst  which  was  one  for  £10,  the  date  and  number  of 
which  was  afterwards  altered ;  that  afterwards  and  a  little 
before  the  said  time  when,  &c.,  the  plaintiff  was  susjnciously 
possessed  of  the  altered  note,  and  did  in  a  auspicious  man- 
ner dispose  of  the  same  to  one  A.  B.,  and  afterwards  in  a 
suspidoiia  manner  left  England  and  went  to  Scotland; 
whereupon  the  defendants  had  reasonable  cause  to  suspect  and 
did  suspect,  that  the  plaintiff  had  forged  the  said  receipt ; 
and  so  proceeded  to  justify  the  taking  and  detaining  his 
person  to  be  dealt  with  according  to  law.  Upon  general 
demurrer  this  plea  was  considered  as  clearly  bad,  because 
it  did  not  show  the  grounds  of  suspicion  with  sufficient  cer- 
tainty to  enable  the  court  to  judge  of  their  sufficiency; 
and  it  was  held  that  the  use  of  the  word  suspiciously,  would 
not  compensate  that  omission.(c) 

In  an  action  of  trover  for  taking  a  ship,  the  defendant 
pleaded  that  he  was  captain  of  a  certain  man-of-war,  and 
that  he  seized  the  ship  mentioned  in  the  declaration,  as 
prize ;  that  he  carried  her  to  a  certain  port  in  the  East  In- 
dies; and  that  the  admiralty  court  there  gave  sentence 
against  the  said  ship  as  a  prize.  Upon  demurrer 
it  was  resolved  *that  it  was  necessary  for  the  [  *841  ] 
plea  to  show  some  special  cause  for  which  the  ship 
became  a  prize ;  and  that  the  defendant  ought  to  show  who 
was  the  judge  that  gave  sentence,  and  to  whom  that  court 
of  admiralty  did  belong.  And  for  the  omission  of  theso 
matters  the  plea  was  adjudged  insufficient.((2) 

(e)  Mare  v,  Kaye,  i  Taunt.  34.    See  West  v.  Bazendale,  9  C.  B.  141. 
id)  Beak  v,  TyreU,  Carth.  31. 
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In  an  action  of  debt  on  bond,  conditioned  to  pay  ao  much 
money  yearly,  while  certain  letters-patent  were  in  fbroe^ 
the  defendant  pleaded,  that  from  such  a  time  to  snch  a  time 
he  did  pay ;  and  that  then  the  letters-patent  became  Yoid, 
and  of  no  force.  The  plaintiff  having  replied,  it  was 
adjudged,  on  demnrrer  to  the  replication,  that  the  plea  waa 
bad ;  becaase  it  did  not  show  haw  the  letters-patent  became 
void.(c) 

Where  the  defendant  justified  an  imprisonment  of  the 
plaintiff,  on  the  ground  of  a  contempt  committed  tarn  factis 
quam  verbis,  the  plea  was  held  bad  upon  demurrer,  because 
it  set  forth  the  contempt  in  this  general  way,  without  show- 
ing its  nature  more  particularly.(/) 

With  respect  to  all  points  on  which  certainty  of  allega- 
tion is  required,  it  may  be  remarked,  in  general, 
[  *342  ]  *that  the  allegation,  when  brought  into  issue, 
requires  to  be  proved  in  substance  as  laid;  and 
that  the  relaxation  of  the  ordinary  rule  on  this  subject^ 
which  is  allowed  with  respect  to  time,  quantity,  and  value, 
does  not,  generally  speaking,  extend  to  other  particulars. 

Such  are  the  principal  rules  which  tend  to  certainty ; — 
but  it  is  to  be  observed  that  these  receive  considerable 
limitation  and  restriction  from  some  other  rules  of  a  subordi- 
nate kind,  to  the  examination  of  which  it  will  now  be  pro- 
per to  proceed. 

1.  It  is  not  necessary  in  pleading  to  state  that  which  is  merely 
matter  of  evidence.{g) 

(0)  Lewis  V.  Preston,  1  Show.  290 ;  Skin.  303,  S.  C. 

(/)  Collet  V.  The  Bailiffs  of  Shrewsbury,  2  Leo.  34. 

(^)  *'  Evidence  shall  neyer  be  pleaded,  becanse  it  tends  to  prove  matter  in 
fact ;  and,  therefore,  the  matter  in  fact  shall  be  pleaded."  Dowman's  case, 
9  Rep.  9,  b ;  and  see  9  Ed.  3,  5  b.  6  a.  there  dted.  Eaton  v.  Sonthby, 
Willes,  131 ;  Jermj  v.  Jenny,  Rajm.  8  ;  Groenvelt  v.  Bnmell,  Carth.  491 ; 
Digby  V.  Alexander,  8  Bing.  418.  Martin  v.  Smith,  6  East,  563.  See  also 
18  E.  2,  614,  where  the  pleader  objects  to  an  aUegation  ceo  n'est  forsqne  on 
eridence  a  Tenqneste.    And  see  Williams  v.  Wiloox,  8  A.  &  S.  381. 
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In  other  words,  it  is  not  necessary,  in  alleging  a  fact,  to 
state  such  circamstances  as  merely  tend  to  prove  the  truth 
of  the  fact.  This  rule  may  be  illustrated  by  the  following 
cases. 

In  an  aetion  of  replevin  for  70  cocks  of  wheat,  tne  de- 
fendant avowed  under  a  distress  for  rent  arrear.  The 
plaintiff  pleaded  in  bar  that  before  the  said  time 
•when,  &c.,  one  H.  L.  had  recovered  judgment  [  *348  ] 
against  G*.  S.,  and  saed  out  execution ;  that  Q.  S. 
was  tenant  at  will  to  the  defendant,  and  had  sown  seven 
acres  of  the  premises  with  wheat,  and  died  possessed  thereof 
as  tenant  at  will; — that  after  his  death  the  sheriff  took  the 
said  wheat  in  execution,  and  sold  it  to  the  plaintiff; — that 
the  plaintiff  suffered  the  wheat  to  grow  on  the  locus  in  quo 
till  it  was  ripe  and  fit  to  be  cut; — that  he  afterwards  cut  it 
and  made  it  into  cocks,  whereof  the  said  70  cocks  were  par- 
cel ; — that  the  said  cocks  being  so  cut,  the  plaintiff  suffered 
the  same  to  lie  on  the  said  seven  acres  until  the  same,  in 
the  course  of  husbandry,  were  fit  to  be  carried  away ; —  and 
that  while  they  were  so  lying,  the  defendant,  of  his  own 
wrong,  took  and  distrained  the  same,  under  pretence  of  a 
distress,  the  said  wheat  not  then  being  fit  to  be  carried  away, 
according  to  the  course  of  husbandry,  &c.*  The  defendant 
demurred ;  and  among  other  objections,  urged  that  it  ought 
to  have  been  particularly  shown  how  long  the  wheat  re- 
mained on  the  land  after  the  cutting,  that  the  court  might 
judge  whether  it  were  a  reasonable  time  or  not.  But  the 
court  decided  against  the  objection.  ''  For  though  it  is  said 
in  Go.  Litt.  66,  b,  that  in  some  oases  the  court  must  judge 
whether  a  thing  be  reasonable  or  not,  as  in  case  of  a  rea- 
sonable fine,  a  reasonable  notice,  or  the  like,  it  is  absurd  to 
say,  that  in  the  present  case  the  court  must  judge 
of  the  reasonableness :  for  •if  so,  it  ought  to  have  [  ^344  ] 
been  set  forth  in  the  plea,  not  only  how  long  the 
corn  lay  on  the  ground,  but  likewise  what  sort  of  weather 
there  was  during  that  time,  and  many  other  incidents, 
which  would  be  ridiculous  to  be  inserted  in  a  plea.    We  are 
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of  opinioD,  therefore,  tbat  this  matter  is  suflicieDtl;  sTerred, 
and  that  the  defendant  might  have  traversed  it  if  he  had 
pleased,  and  theo  it  would  have  come  before  a  jury, —  who, 
upoD  heariDg  the  evidence,  would  have  been  the  proper 
judges  of  it."(A)  So  in  an  action  brought  against  the  d^ 
fendant  by  the  name  of  Alexander  Humphreys  Alexander,  he 
pleaded  in  abatement  that  the  king  by  bis  proclamatioa  aa> 
sembled  the  peers  of  Scotland  to  elect  a  peer  to  sit  in  parlia- 
ment ;  that  they  did  assemble  accordingly,  and  that  the  de- 
fendant there  claimed  to  vote  as  Earl  of  iScirling;  that  hif 
vote  was  taken  by  the  clerks  of  session,  and  that  he  voted 
for  a  nobleman  who  afterwards  took  his  seat  in  the  house  of 
peers ;  and.  then,  after  stating  another  similar  occasion  oc 
which  he  had  given  his  vote,  he  proceeded  with  this  all^a 
tion.  "And  so  the  defendant  says,  that  at  the  time  of  issuing 
the  writ  he  was  and  is  Earl  of  Stirling,"  and  he  ooncladed 
with  a  traverse,  denying  that  hewas  named  Alexander  Hum- 
phreys Alexander,  as  in   the  declaration  supposed.      The 

court,  on  demurrer,  held  this  plea  to  be  bad,  and 
[  *S45  ]  Alderson,  J.,  *observed,  that  it  contained  nothing 

but  evidence  for  a  jury.(t) 
The  reason  of  this  rule  is  evident,  if  we  revert  to  the 
general  object  which  all  the  rules  tending  to  certainty  con- 
template, viz.,  the  attainment  of  a  certain  issue.  This  im- 
plies (as  has  been  shown),  a  development  of  the  questioc 
in  controversy  in  a  specific  shape ;  and  the  degree  of  speci- 
fication with  which  this  should  be  developed,  it  baa  beer 
elsewhere  attempted  in  a  general  way,  to  deflne.(y)  Bat 
so  that  the  object  be  attained,  there  is,  in  general,  no  neoes 
sity  for  further  minuteness  in  the  pleading;  and  therefore 
those  subordinate  facts  which  go  to  make  up  the  evideooe 
by  which  the  affirmative  or  negative  of  the  issue  is  to  be 
established,  do  not  require  tu  be  alleged,  and  may  be  brought 
forward,  for  the  first  time,  at  the  trial,  when  the  issae  comes 

(t)  Kuan  V.  Soothb;,  Witlca,  III.     8m alio  EUioK  v.  Bard/,  a  Bing.  «1 

(0  Digby  D.  AlenBiider,  8  Biog.  116. 

(j)  Sm  5upn,  pp.  133,  135.  ' 
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to  be  decided.  Thus,  in  the  above  example,  if  we  suppose 
the  issue  joined,  whether  the  wheat  cut  was  afterwards  suf- 
fered to  lie  on  the  ground  a  reasonable  time  or  not,  there 
would  have  been  sufficient  certainty,  without  showing  on 
the  pleadings,  any  of  those  circumstances  (such  as  the 
number  of  days,  the  state  of  the  weather,  &c.)  which  ought 
to  enter  into  the  consideration  of  that  question.  These 
circumstances,  being  matter  of  evidence  only,  ought  to  be 
proved  before  the  jury,  but  need  not  appear  on  the 
record. 

*This  is  the  rule,  so  elementary  in  its  kind  and  [  *346  ] 
so  well  observed  in  practice,  as  not  to  have  be- 
come frequently  the  subject  of  illustration  by  decided  cases ; 
and  (for  that  reason  probably)  is  little,  if  at  all  noticed  in 
the  digests  and  treatises.  It  is,  however,  a  rule  of  great 
importance,  from  the  influence  which  it  has  on  the  general 
character  of  English  pleading;  and  it  is  this,  perhaps,  more 
than  any  other  principle  of  the  science,  which  tends  to  pre- 
vent that  minuteness  and  prolixity  of  detail,  in  which  the 
allegations,  under  other  systems  of  judicature,  are  involved. 

Another  rule,  that  much  conduces  to  the  same  effect,  is 
that, 

2.  It  is  not  necessary  to  state  matter  of  which  the  court  takes 
notice  ex  officio.{k) 

Therefore  it  is  unnecessary  to  state  matter  of  law  ;{l)  for 
this  the  judges  are  bound  to  know,  and  can  apply  for  them- 
selves to  the  facts  alleged.  Thus,  if  it  be  stated  in  pleading 
that  an  officer  of  a  corporate  body  was  removed  for  miscon- 
duct by  the  corporate  body  at  large,  it  is  unnecessary  to 
aver  that  the  power  of  removal  was  vested  in  such 
•corporate  body ;  because  that  is  a  power  by  law  [  'Si?  ] 
incidental  to  them,  unless  given  by  some  charter, 

(k)  Co.  Litt  303  b ;  Com.  Dig.  Pleader,  (C  78)  ;  DeybePs  case,  4  Bam. 
k  Aid.  243. 

(/)  Doct.  PI.  102.    Per  BuUer,  J.,  The  King  v.  Lyme  Regis,  Dong.  159. 
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<j  law,  or  other  authority,  to  a  select  part/  on]y.(7n)  Nor 
i  it  the  principles  of  the  amimon  law  alone  which  it  is  no- 
leoesaary  to  state  in  pleading.  The  pvilic  tlcUuU  law  falls 
rithin  the  same  reason  and  the  same  rule;  as  the  judges 
re  bound,  officially,  to  notice  the  tenor  of  every  public  act 
f  parliament(n)  It  is,  therefore,  never  necessary  to  set 
}rth  a  public  statnte.('))  The  case,  however,  of  private 
ots  of  parliament  la  different ;  for  these  the  court  doea  not 
fficially  notice  ;{p)  and  therefore,  where  a  party  has  occa- 
ion  to  rely  on  an  act  of  this  description,  he  mast  set  forth 
Qch  parts  of  it  as  are  material.([;) 

It  may  be  observed,  however,  that  though  it  is  in  general 
inneoessar^  to  allege  matter  of  law,  yet  there  is  sometimes 
iccasion  to  make  mention  of  it,  for  the  convenience  or  in- 
elligibility  of  the  statement  of  fact.  Thus,  in  an  action  of 
Asumpsit,  it  is  very  common  to  state  that  the  defendant, 
inder  the  particular  circumstancea  set  forth  in  the  declara- 
ioQ,  became  liable  to  pay ;  and  being  so  liable,  in  considera' 

tion  thereof  promised  to  pay.  So  it  is  sometimes 
■  *348  ]  necessary  to  refer  to  a  public  ^statute  in  general 

terms,  to  show  that  the  case  ia  iatesded  to  be 
ironght  within  the  statute;  as  for  example,  to  allege  that 
he  defendant  committed  a  certain  act  against  the  form  of  the 

<m)  The  Kng  v.  L;me  Regia,  Dong.  14S. 

(n)  1  Bl.  Com.  S5. 

(o)  Bojee  v.  Whilaker,  Dong.  97.    Futridge  p.  Strange,  Flow.  84. 

(;>)  1  Bl.  Con.  S5.     Piatt K.  Hill,  Ld.  Baj.  331. 

iq)  Boyce  v.  WhiMker.  Dong.  97. 

Then  u  a  material  distinction,  not  alwayi  otneTred  by  mriten  on  Plead 
ng — and  the  non^obaarrance  of  wMoh  hai  lometimBi  occaiioned  conroiion — 
i«tween  pltading,  coiatling  upon,  and  reciling  a  itatn^.  Pleading  a  *tatale, 
I  merely  itating  tlie  fket*  wbich  bring  a  caie  within  it,  wiiboat  making 
lentioo  or  taking  any  notice  of  the  ttatnte  itself.  Counting  ■pvn  a 
tatnte,  coniitt*  in  making  exprcM  nferenee  to  it — ai,  by  the  worda  "  ag«inM 
he  form  of  the  itatate,"  or,  "  by  force  of  the  itatote  in  inch  caae  made 
ind  pTOTided."  Reciting  a  (tatnie,  li  quoting  or  itating  iti  eontnata. 
k  itatnte  may,  therefore,  be  pleaded  withont  either  reciting  or  coanting 
ipaa  it ;  and  mky  be  covnled  upon  withont  being  ncittd.  Qoold  PI.  gIl 
n.  {  16,  note. 
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statute  in  such  ease  made  and  provided  ,i^q)  bat  the  reference 
is  made  in  this  general  way  only,  and  there  is  no  need  to 
set  the  statute  forth. 

This*  role,  by  which  matter  of  law  is  omitted  in  the  plead* 
ings,  by  no  means  prevents  (it  will  be  observed)  the  attain- 
ment of  the  requisite  certainty  of  issue.  For  even  though 
the  dispute  between  the  parties  should  turn  upon  matter  of 
laW;  yet  they  may  evidently  obtain  a  sufficiently  specific 
issue  of  that  description,  without  any  allegation  of  law;  for 
ex  facto  jus  oritur,  that  is,  every  question  of  law  necessarily 
arises  out  of  some  given  state  of  facts ;  and  therefore  nothing 
more  is  necessary  than  for  each  party  to  state  alternately 
his  case  in  point  of  fact ;  and  upon  demurrer  to  the  suffi- 
ciency of  some  one  of  these  pleadings,  the  issue  in  law 
must  at  length  (as  formerly  demonstrated)  arise. 

As  it  is  unnecessary  to  allege  matter  of  law,  so  if  it  he 
alleged,  it  is  improper  (as  it  has  been  elsewhere  stated)  to 
make  it  the  subject  of  traverse.(r) 

♦Besides  points  of  law,  there  are  many  other  [  *849  ] 
matters  of  a  public  kind  of  which  the  court  takes 
official  notice,  and  with  respect  to  which  it  is,  for  the  same 
reason,  unnecessary  to  make  allegation  in  pleading;  such 
as  matters  antecedently  alleged  in  the  same  record8,(5) — the 
time  of  the  king's  accession, — his  proclamations, — his  privi- 
leges,— the  time  and  place  of  holding  parliament, — the  time 
of  its  sessions  and  prorogations,  and  its  usual  course  of 
proceeding, — the  ecclesiastical,  civil,  and  maritime  laws,-^ 
the  customary  course  of  descent  in  gavel-kind  and  borough- 
English  tenure, — the  course  of  the  almanac,(0 — the  division 
of  England  into  counties,(tt) — ^provinces  and  dioceses, — the 

(^)  As  to  the  cases  in  which  it  is  necessary  to  allege  contra  formam 
statnti,  see  Wells  v,  Iggnlden,  3  B.  ft  C.  186.  In  snch  cases  the  omission  of 
the  words  is  fatal  on  motion  in  arrest  of  judgment.  Fife  v.  Bonsfleld,  6  Q. 
B.  100.  (r)  Vide  supra,  p.  191. 

(f)  Co.  Litt.  803  b.    The  King  v.  Knoll js,  Ld.  Ray.  18. 

(0  But  see  Mayor  of  Guilford  o.  Clarke,  3  Vent.  247. 

(tf)  But  not  the  local  situation  and  distances  of  the  different  places  in  a 
county  from  each  other.    Deybel's  case,  4  Bam.  &  Aid.  243. 
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meaning  of  English  words  and  terms  of  art,  even  when  only 
local  in  their  use, — ^local  weights  and  measures,  and  the 
ordinary  measurement  of  time, — ^the  existence  and  course 
of  proceeding  of  the  superior  courts  at  Westminster  and 
the  other  courts  of  general  jurisdiction, — and  the  privileges 

of  the  officers  of  the  courts  at  Westminster.(a!;) 
r  *850  ]       *3.  It  is  not  necessary  to  state  mcUter  which  would 

come  more  properly  from  the  other  8ide.(t/) 
This,  which  is  the  ordinary  form  of  the  rule,  does  not 
fully  express  its  meaning.  The  meaning  is,  that  it  is  not 
necessary  to  anticipate  the  answer  of  the  adversary ;  which, 
according  to  Hale,  C.  J^  is  ''  like  leaping  before  one  comes 
to  the  stile."(2)  It  is  sufficient  that  each  pleading  should  in 
itself  contain  a  good  primfi  facie  case,  without  reference  to 
possible  objections  not  yet  urged.  Thus,  in  pleading  a  devise 
of  land  by  force  of  the  statute  of  wills,  82  Hen.  YIII.  a  1,  it 
is  sufficient  to  allege  that  such  an  one  was  seized  of  the  land 
in  fee,  and  devised  it  by  his  last  will,  in  writing,  without 
alleging  that  such  devisor  was  of  full  age.  For  though  the 
statute  provides  that  wills  made  by  femes  covert,  or  persons 
within  age,  &c.,  shall  not  be  taken  to  be  effectual,  yet  if  the 
devisor  were  within  age,  it  is  for  the  other  party  to  show  this 
in  his  answer,(a)  and  it  need  not  be  denied  by  anticipation. 
So  in  a  declaration  of  debt  upon  a  bond  it  is 
[  *851  ]  unnecessary  to  allege  that  the  defendant  was  *of 

full  age,  when  executed.(&)    So  where  an  action  of 

(x)  For  a  ftxrtlier  ennmeratioii  of  the  matters  of  which  the  courts  will 
take  judicial  fiotioe,  see  the  second  chapters  in  Greenleaf,  and  in  Taylor,  on 
ETidence. 

(jf)  Com.  Dig.  Pleader  (C.  81).  Stowell  «.  Lord  Zonch,  Plowd.  37. 
Walsingham's  case,  Plowd.  564.  8t.  John  v.  St.  John,  Hob.  78.  Hotham 
V.  East  India  Company,  1  T.  B.  688.  Palmer  v.  Lawson,  1  Sid.  333.  Lake 
V.  Baw,  Carth.  8.  Williams  v.  Fowler,  Str.  410.  Pngh  v.  Griffith,  7  A.  & 
E.  827.  Weeding  v.  Aldrich,  9  A.  &  E.  861.  Grand  Junction  Bailway  Co. 
V.  White,  8  M.  &  W.  SU.  Wynne  o.  Wynne,  ^  M.  &  G.  8.  Johnson  v. 
Faulkner,  2  Q.  B.  925. 

(s)  Sir  Balph  Boyy's  case,  1  Vent  217. 

(a)  Stowell  9.  Lord  Zonch,  Plow.  376. 

(6)  Walsingham's  case.  Plow.  564.    Sir  Balph  Body's  case,  1  Yent.  217. 
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debt  was  brought  upop  the  statute  21  Hen.  YI.,  against  the 
bailiff  of  a  town,  for  not  returning  the  plaintiff,  a  burgess  of 
that  town,  for  the  last  parliament  (the  words  of  the  statute 
being  that  the  sheriff  shall  send  his  precept  to  the  mayor, 
and  if  there  be  no  mayor,  then  to  the  bailiff),  the  plaintiff 
declared  that  the  sheriff  had  made  his  precept  unto  the 
bailiff  without  averring  that  there  was  no  mayor.  And 
after  verdict  for  the  plaintiff,  this  was  moved  in  arrest  of 
judgment.  But  the  court  was  of  opinion  dearly,  that  the 
declaration  was  good ;  "  for  we  shall  not  intend  that  there 
was  a  mayor  except  it  be  showed ;  and  if  there  were  one,  it 
should  come  more  properly  on  the  other  8ide."(<?)  So  where 
there  was  a  covenant  in  a  charter-party,  "that  no  claim 
should  be  admitted  or  allowance  made  for  short  tonnage, 
unless  short  tonnage  were  found  and  made  to  appear  on  the 
ship's  arrival,  on  a  survey  to  bQ  taken  by  four  shipwrights, 
to  be  indifferendy  chosen  by  both  parties,"  and  in  an  action 
of  covenant'  brought  to  recover  for  short  tonnage,  the 
plaintiff  had  a  verdict ;  the  defendant  moved,  in  arrest  of 
judgment,  that  it  had  not  been  averred  in  the  declaration 
that  a  survey  was  taken,  and  short  tonnage  made  to  appear. 
But  the  court  held  that  if  such  survey  had  not  been  taken 
*this  was  matter  of  defence,  which  ought  to  have 
been  shown  by  the  defendants,  and  refused  to  [  *852  ] 
arrest  the  judgment.((2) 

But  where  the  matter  is  such  that  its  afiBirmation  of 
denial  is  essential  to  the  apparent  or  primfi  facie  right  of 
the  party  pleading,  there  it  ought  to  be  afiBirmed  or  denied 
by  him  in  the  first  instance,  though  it  may  be  such  as  would 
otherwise  properly  form  the  subject'  of  objection  on  the 
other  side.  Thus,  in  an  action  of  trespass  on  the  case 
brought  by  a  commoner  against  a  stranger  for  putting  his 
eattle  on  the  common,  per  quod  commumam  in  lam  ample 
modo  hahere  non  potuit,  the  defendant  pleaded  a  license  from 

(c)  St.  John  V.  St.  John,  Hoh.  78. 

(J)  Hotham  r.  East  India  Company,  1  T.  B.  638. 
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the  lord  to  put  bis  oattle  there,  but  did  not  aver  that  there 
was  sufficient  common  left  for  the  commoners.  This  was 
held,  on  demurrer,  to  be  no  good  plea ;  for  though  it  may 
be  objected  that  the  plaintiff  may  reply  that  there  was  not 
enough  common  left,  yet  as  he  had  already  alleged  in  his 
declaration  that  his  enjoyment  of  the  common  was  ob- 
structed, the  contrary  of  this  ought  to  have  been  shown  by 
the  plea.(e) 

There  is  an  exception  to  the  rule  in  question,  in  the  case 

of  certain  pleas  which  are  regarded  unfavorably 
[  *858  ]  *by  the  courts,  as  having  the  effect  of  excluding 

the  truth.  Such  are  all  pleadings  in  e8ioppel,{/) 
and  the  plea  of  alien  enemy.  It  is  said  that  these  must  be 
certain  in  every  particular;  which  seems  to  amount  to  this, 
that  they  must  meet  and  remove  by  anticipation  every  pos- 
sible answer  of  the  adversary.  Thus,  in  a  plea  of  alien 
enemy,  the  defendant  must  state  not  only  that  the  plaintiff 
was  born  in  a  foreign  country,  now  at  enmity,  with  the  king, 
but  that  he  came  here  without  letters  of  safe  conduct  from 
the  king;(^)  whereas,  according  to  the  general  rule  in  ques- 
tion, such  safe  conduct,  if  granted,  should  be  averred  by  the 
plaintiff  in  reply,  and  would  not  need  in  the  first  instance  to 
be  denied  by  the  defendant. 

4.  It  is  not  neceseary  to  allege  circumstances  necessarily  im 
plied.{h) 

Thus,  in  an  action  of  debt  on  a  bond  conditioned  to  stand 
to  and  perform  the  award  of  W.  B.,  the  defendant  pleaded 

(«)  Smhhv.  FeTerell,  a  Mod.  6;  1  Freeman,  190,  8.  C.  Greenhowv. 
llsley,  Wnies,  619. 

(/)  Co.  Litt  952  b,  308  a  ;  Doraeton  v.  Payne.  S  H.  Bl.  530. 

ig)  Casterei  9.  Bell,  6  T.  R.  166 ;  Aldnoos  v.  Nigreu,  4  E.  &  B.  217  ; 
Clemetion  v.  Blestig,  11  Bxch.  185. 

(A)  Vjnior*!  ease,  8  Bep.  81  b ;  Bae.  Ab.  Pleas,  Ac.  (I.  7)  ;  Com.  I>ig. 
Pleader  (S.  9) )  Co.  Litt.  803  b;  S  Sannd.  805  a,  n.  (18)  $  Reg.  Plae.  101 ; 
Sheen  v.  Brooke,  8  H.  Bl.  ISO ;  Handford  v.  Palmer,  9  Brod.  4  Bing.  861 ; 
lUrth  V.  Bolleel,  5  Bam.  *  Aid.  507. 
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that  W.  B.  made  no  award.  The  plaintiff  replied,  that  aflei 
the  making  of  the  bond,  and  before  the  time  for  making  the 
award,  the  defendant^  by  his  certain  writing,  re- 
voked the  *authorit7  of  the  said  W.  R.  contrary  [  *354  ] 
to  the  form  and  effect  of  the  said  condition.  Upon 
demurrer,  it  was  held  that  this  replication  was  good,  with- 
out averring  that  W.  B.  had  notice  of  the  revocation ; 
because,  that  was  implied  in  the  words  "revoked  the 
authority ;"  for  there  could  be  no  revocation  without  notice 
to  the  arbitrator ;  so  that  if  W.  B.  had  no  notice,  it  would 
have  been  competent  to  the  defendant  to  tender  issue,  **  that 
he  did  not  revoke  in  manner  and  form  as  alleged/'(i)  So  if 
a  feoffment  be  pleaded,  it  is  not  necessary  to  allege  livery  of 
seisin,  for  it  is  implied  in  the  word  "  enfeoffed."(A;)  So  if 
a  man  plead  that  he  is  heir  to  A.,  he  need  not  allege  that  A. 
is  dead,  for  it  is  implied.(2) 

6.  It  %8  not  necessary  to  allege  what  the  law  will  pre- 
8ume,{m) 

Thus,  in  debt  on  a  replevin  bond,  the  plaintiffs  declared 
that  at  the  city  of  C.  and  within  the  jurisdiction  of  the 
mayor  of  the  city,  they  distrained  the  goods  of  W.  H.  for 
rent,  and  that  W.  H.  at  the  said  city  made  his  plaint  to  the 
mayor,  &c., — and  prayed  deliverance,  &c.,  where- 
upon the  mayor  *took  from  him  and  the  defend-  [  *355  ] 
ant,  the  bond  on  which  the  action  was  brought, 
conditioned  that  W.  H.  should  appear  before  the  mayor  or 
his  deputy  at  the  next  court  of  record  of  the  city,  and  there 
prosecute  his  suit,  &c. :  and  thereupon  the  mayor  replevied, 
&c.  It  was  held  not  to  be  necessary  to  allege  in  the  declara- 
tion, a  custom  for  the  mayor  to  grant  replevin  and  take 

(t)  Vynior's  ease,  8  Bep.  81  b ;  Munh  o.  Bnlteel,  5  Barn.  &  Aid.  507, 
8.  P. 

(I:)  Co.  Litt  303  b;  Doct  PI.  48,  49  ;  8  Sannd.  305  a,  n.  (13). 

(/)  S  Saimd.  305,  a,  n.  (13) ;  0>m.  Dig.  Pleader  (E.  9)  ;  Dal.  67. 

(m)  WiUon  V.  Hobday,  4  M.  &  8.  1S5;  (^pman  v.  PickersgiU,  2  Wilt. 
147 ;  1  Chitty,  226,  Ist  ed. 
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bond,  and  show  that  the  plaint  was  made  in  court ;  because 
all  these  circumstances  must  be  presumed  against  the  defend 
ant,  who  executed  the  bond  and  had  the  benefit  of  the  re- 
plevin.(n)  So  in  an  action  for  slander  imputing  theft,  the 
plaintiff  need  not  aver  that  he  is  not  a  thief,  because  the  law 
presumes  his  innocence,  till  the  oontrarj  be  shown.(o) 

6.  A  general  mode  of  pleading  is  allowed  where  great  pre- 
lixity  is  thereby  avoided.{p) 

It  has  been  objected  with  truth  that  this  rule  is  indefi- 
nite in  its  form.(g)  Its  extent  and  application, 
[  *356  ]  *however,  may  be  collected  with  some  degree  of 
precision  from  the  examples  by  which  it  is  illus- 
trated in  the  books,  and  by  considering  the  limitations  which 
it  necessarily  receives  from  the  rules  tending  to  certainty, 
as  enumerated  in  a  former  part  of  this  section. 

In  assumpsit,  on  a  promise  by  the  defendant  to  pay  for 
all  such  necessaries  as  his  friend  should  be  provided  with 
by  the  plaintiff,  the  plaintiff  alleged  that  he  provided  neces- 
saries amounting  to  such  a  sum.  It  was  moved  in  arrest  of 
judgment  that  the  declaration  was  not  good,  because  he  haa 
not  shown  what  necessaries  in  particular  he  had  provided. 
But  Coke,  C.  J.,  said,  *'  this  is  good  as  is  here  pleaded,  for 
avoiding  such  multiplicities  of  reckonings ;"  and  Doddridge, 
J.,  "this  general  allegation  that  he  had  provided  him  with 
all  the  necessaries  is  good,  without  showing  in  particular 

(ii)  Wilson  V.  Hobday,  4  M.  &  S.  125. 

(o)  Chapman  o.  PickengiU,  3  WUb.  147  ;  1  Chitty,  226,  1st  ed. 

(;>)  Co.  Litt.  803  b;  2  Saond.  116  b,  411,  n.  (4)  ;  Bae.  Ab.  Fleas,  &c. 
(I.  8)  ;  Jennj  v.  Jenny,  Raym.  8 ;  Aglionby  v.  Towerson,  Raym.  400 ; 
Parkes  o.  Middleton,  Lntw.  421 ;  Keating  v,  Irish,  Lntw.  590;  Conwallis 
V.  Sarery,  2  Borr.  772 ;  Mints  o.  Bethil,  Cro.  Elis.  749 ;  Braban  v.  Bacon, 
Cro.  Blix.  916 ;  Chnrch  v.  Brownwick,  1  Sid.  884 ;  Cryps  o.  Baynton,  3 
Bnlst.  81 ;  Banks  v.  Pratt,  Sty.  428 ;  Hnggins  v.  Wiseman,  Carth.  410 ; 
Groenvelt  v,  Bornell,  Carth.  491 ;  J' Anson  v.  Stnart,  1  T.  B.  758;  Shorn  v. 
Famngton,  1  Bos.  &  Pol.  640;  Barton  v.  Webb,  8  T.  B.  459;  BiU  v. 
Montagn,  2  BC.  &  S.  378 ;  Grey  v.  Friar,  15  Q.  B.  891. 

iq)  1  Arch.  211. 
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what  thej  were."  And  the  court  gave  judgment  unani- 
moufllj  for  the  plain tiff.(r)  So  in  assumpsit*  for  labor,  and 
medicines  for  curing  the  defendant  of  a  distemper,  the  de- 
fendant pleaded  infancy.  The  plaintiff  replied  that  the 
action  was  brought  for  necessaries  generally.  On  demurrer 
to  the  replication,  it  was  objected  that  the  plaintiff  had  not 
assigned  in  certain  how  or  in  what  manner  the  medicines 
were  necessary ;  but  it  was  adjudged  that  the  repli- 
cation in  this  general  form  was  good ;  *and  the  [  *367  ] 
plaintiff  had  judgment.(«)  So  in  debt  on  a  bond 
conditioned  that  the  defendant  shall  pay  from  time  to  time 
the  moiety  of  all  such  money  as  he  shall  receive  and  give 
account  of  it, —  he  pleaded  generally  that  he  had  paid  the 
moiety  of  all  such  money,  Ac.  Et  per  curiam,  ''This  plea 
of  payment  is  good  without  showing  the  particular  sums ; 
and  that,  in  order  to  avoid  stuffing  the  rolls  with  multiplicity 
of  matter."  Also,  they  agreed  that,  if  the  condition  bad  been 
to  pay  the  moiety  of  such  money  as  he  should  receive,  with- 
out saying /rom  time  to  time,  the  payment  should  have  been 
pleaded  specially.(^) 

In  an  action  on  a  bond,  conditioned  that  W.  W.  who  was 
appointed  agent  of  a  regiment,  should  pay  all  such  sum  and 
sums  of  money  as  he  should  receive  from  the  paymaster- 
general  for  the  use  of  the  regiment,  and  &ithfully  account 
to  and  indemnify  the  plaintiff,  the  defendant  pleaded  a 
general  performance  and  that  the  plaintiff  was  not  damni- 
fied. The  plaintiff  replied  that  W.  W.  received  from  the 
paymaster-general  for  the  use  of  the  said  regiment  several 
sums  of  money  amounting  in  the  whole  to  £1400,  for  and 
on  account  of  the  said  regiment,  and  of  the  commissioned 
and  non-commissioned  officers  and  soldiers  of  the 
same,  *according  to  their  respective  proportions,  [  *858  ] 
and  that  he  had  npt  paid  a  great  part  thereof 

(r)  Cryps  o.  BayBton,  3  Bnlst.  31. 
(«)  HagginB  o.  Wtsemaii,  Garth.  110. 

(0  Church  v.  Brownwick,  1  Sid.  334 ;  and  see  Minti  v.  BeChn,  Cro* 
Slis.  749. 
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among  the  colonel,  officers;  and  soldiers^  &c.,  according  to  the 
several  proportions  of  their  pay.  Upon  demurrer  the  court 
said  that  "there  was  no  need  to  spin  out  the  proceedings  to 
a  great  prolixity,  by  entering  into  the  detail,  and  stating  the 
varioos  deductions  out  of  the  whole  pay,  upon  various  ac- 
counts and  in  different  proportions."(u)  So  in  debt  on  bond 
conditioned  that  B.  S.  should  render  to  the  plaintiff  a  just 
account  and  make  payment  and  delivery  of  all  moneys,  bills, 
&C.  which  he  should  receive  as  his  agent, —  the  defendant 
pleaded  performance.  The  plaintiff  replied  that  B.  S.  re- 
ceived as  such  agent  divers  sums  of  money  amounting  to 
£2000,  belonging  to  the  plaintiff's  business^  and  had  not 
rendered  a  just  account  nor  made  payment  and  delivery  of 
the  said  sum  or  any  part  thereof.  The  defendant  demurred 
specially,  assigning  for  cause,  that  it  did  not  appear  by  the 
replication,  from  whom  or  in  what  manner,  or  in  what  pro- 
portions, the  said  sums  of  money  amounting  to  £2000  had 
been  received.  But  the  court  held  the  replication  ''  agree- 
able to  the  rules  of  law,  and  precedents."(a;) 

[  *859  ]       7.  *A  general  mode  of  pleading  is  often  atiffieieni^ 
where  the  allegation  on  the  other  side  must  reduce  the 
matter  to  certainty, (y) 

This  rule  comes  into  most  frequent  illustration  in  plead- 
ing performance  in  actions  of  debt  on  bond.  It  has  been  seen 
that  the  general  rule  as  to  certainty,  requires  that  the  time 
and  manner  of  such  performance  should  be  specially 
shown.(z)  Nevertheless  by  virtue  of  the  rule  now  under 
consideration,  it  may  be  sometimes  alleged  in  general  terms 
only ;  and  the  requisite  certainty  of  issue  is  in  such  cases 
secured,  by  throwing  on  the  plaintiff  the  necessity  of  show- 

(«)  Cornwallis  v,  Sayery,  S  Burr.  772. 

(x)  Shnm  o.  Farringtop,  1  Boe.  ft  Pol.  640 ;  and  Bee  a  similar  deekioa, 
BniKta  V.  Webb,  8  T.  B.  459. 

(y)  Co.  Litt.  308  b;  Minta  v.  Bethil,  Cro.  Elii.  749;  1  Saand.  1179  n. 
(1)  ;  2  Saand.  410  n.  (3)  ;  Church  v.  Brownwick,  1  Sid.  334. 

(a)  Snpra,  p.  334. 
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iug  a  special  breach  in  his  replication.  This  course,  for 
example,  is  allowed  in  cases  where  a  more  special  form  of 
pleading  would  lead  to  inconvenient  prolixity.  Thus  in 
debt  on  bond  conditioned  that  the  defendant  should  at  all 
times,  upon  request,  deliver  to  the  plaintiff  all  the  fat  and 
tallow  of  all  beasts  which  he,  his  servants  or  assigns,  should 
kill  or  dress  before  such  a  day, — the  defendant  pleaded  that 
upon  every  request  made  unto  him,  he  delivered  unto  the 
plaintiff  all  the  fat  and  tallow  of  all  beasts  which  were  killed 
by  him,  or  any  of  his  servants  or  assigns,  before 
the  said  day :  On  demurrer  it  *was  objected, ''  that  [  *S60  ] 
the  plea  was  not  good  in  such  generality ;  but  he 
ought  to  have  said  that  he  had  delivered  so  much  fat  or  tal- 
low, which  was  all,  &c. — or  that  he  had  killed  so  many  beasts, 
whereof  he  had  delivered  all  the  fat."  But  the  court  held 
"  that  the  plea  was  good,  for  where  matters  to  be  pleaded 
tend  to  infiniteness  and  multiplicity,  whereby  the  rolls  shall 
be  encumbered  with  the  length  thereof,  the  law  allows  of  a 
general  pleading  in  the  affirmative.  And  it  hath  been  re- 
solved by  all  the  justices  of  England,  that  in  debt  upon  an 
obligation  to  perform  the  covenants  in  an  indenture,  it  suf- 
ficeth  to  allege  performance  generally.  So,  where  one  is 
obliged  to  deliver  all  his  evidence,  or  to  assure  all  his  lands, 
it  sufficeth  to  allege  that  he  had  delivered  all,  &c.,  or  assured 
all  his  lands ;  and  it  ought  to  come  on  the  other  side,  to 
show  the  contrary  in  some  particular."(a) 

Another  illustration  is  afforded  by  the  plea  of  non  dam- 
nifieatus,  in  an  action  of  debt  on  an  indemnity  bond,  or 
bond  conditioned  "to  keep  the  plaintiff  harmless  and  indem- 
nified," &c.  This  is  in  the  nature  of  a  plea  of  performance ; 
being  used  where  the  defendant  means  to  allege  that  the 
plaintiff  has  been  kept  harmless  and  indemnified, 
^according  to  the  tenor  of  the  condition ;  and  it  is  [  *361  ] 
pleaded  in  general  terms  without  showing  the  par- 

(a)  Mints  v.  Bethil,  Cro.  £lu.  749.    And  see  Church  v.  Brownwick,  1 
Bid.  834 ;  Giej  v.  Friar,  15  Q.  B.  891. 
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tioular  manner  of  the  indemnification.  Thus,  if  an  action  of 
debt  be  brought  on  a  bond  conditioned  that  the  defendant 
"do  from  time  to  time  acquit,  discharge,  and  save  harmless, 
the  churchwardens  of  the  parish  of  P.,  and  their  successors, 
&c.,  from  all  manner  of  costs  and  charges,  by  reason  of  the 
birth  and  maintenance  of  a  certain  child," —  if  the  defendant 
means  to  rely  on  the  performance  of  the  condition,  he  may 
plead  in  this  general  form, —  *'  that  the  churchwardens  of 
the  said  parish,  or  their  successors,  &c.,  from  the  time  of 
making  the  said  writing  obligatory,  were  not  in  any  manner 
damnified  by  reason  of  the  birth  or  maintenance  of  the 
said  child  ;(ft)  and  it  will  then  be  for  the  plaintiff  to  show 
in  the  replication  how  the  churchwardens  were  damnified. 
But  with  respect  to  the  plea  of  non  damnificattcs,  the  fol- 
lowing distinctions  have  been  taken. — First,  if,  instead  of 
pleading  in  that  form,  the  defendant  alleges  affirmatively 
that  he  has  ''saved  harmless,"  &;c.,  the  plea  will  in  this 
case  be  bad,  unless  he  proceeds  to  show  specifically  fiaw  he 

saved  harmless.(c)  Again,  it  is  held  that  if  the 
[  *862  ]  •condition  does  not  use  the  words  "  indemnify," 

or  "  save  harmless,"  or  some  equivalent  term,  but 
stipulates  for  the  performance  of  some  specific  act,  intended 
to  be  by  way  of  indemnity,  such  as  the  payment  of  a  sum 
of  money  by  the  defendant  to  a  third  person,  in  exoneration 
of  the  plaintiff's  liability  to  pay  the  same  sum, —  the  plea 
of  non  dammficcUm  will  be  improper;  and  the  defendant 
should  plead  performance  specifically,  as  "that  he  paid  the 
said  sum,"  &c.((i)  It  is  also  laid  down  that  if  the  condition 
of  the  bond  be  to  "  discharge"  or  "  acquit"  the  plaintiff  from 
a  particular  thing,  the  plea  of  non  damnificatua  will  not 
apply ;  but  the  defendant  must  plead  performance  specially, 
—  "  that  he  discharged  and  acquitted,"  &c., —  and  must  also 

(6)  Richards  v.  Hodges,  S  Saimd.  84.  Hajes  v.  Bryant,  1  H.  Bl.  SSS. 
Ck>in.  pig.  Pleader,  (£.  25) ;  2  W.  83.  Manser's  case,  2  Rep.  4  a.  7  Went 
Index,  615.    5  Went.  581. 

(c)  1  Sannd.  117,  n.  (1).    White  o.  Cleaver,  Str.  681. 

((f)  Holmes  v.  Rhodes,  1  Bos.  ft  Ful.  688. 
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show  the  manner  of  such  acquittal  and  di8charge.(e)  But, 
on  the  other  hand,  if  a  bond  be  conditioned  to  ''  discharge 
and  acquit  the  plaintiff  from  any  damage^^  by  reason  of  a 
certain  thing,  rum  damnifieatus  may  then  be  pleaded, — 
because  that  is  in  truth  the  same  thing  with  a  condition  to 
"  indemnify  and  save  harmless,"  &o^) 

The  rule  under  consideration  is  also  exempli- 
fied *in  the  case  where  the  condition  of  a  bond  is  [  *S68  ] 
for  the  performance  of  covenants,  or  other  matters 
corUained  in  an  indenture  or  other  instrument  collateral  to  the 
hond,  and  not  set  forth  in  the  condition.  In  this  case  also  the 
law  often  allows  (upon  the  same  principle  as  in  the  last)  a 
general  plea  of  performance,  without  setting  forth  the  man- 
ner.(^)  Thus,  in  an  action  of  debt  on  bond,  where  the  con- 
dition is,  that  T.  J.,  deputy  postmaster  of  a  certain  stage, 
"  shall  and  will  truly,  faithfully,  and  diligently  do,  execute, 
and  perform  all  aiid  every  the  duties  belonging  to  the  said 
office  of  deputy  postmaster  of  the  said  stage,  and  shall  faith* 
fully,  justly,  and  exactly  observe,  perform,  fulfil,  and  keep 
all  and  every  the  instructions,  &c.,  from  his  Majesty's  post- 
master-general,'^ — and  such  instructions  are  in  an  affirmative 
and  absolute  form,  as  follows — "you  shall  cause  all  letters 
and  packets  to  be  speedily  and  without  delay  carefully  and 
faithfully  delivered,  that  shall  from  time  to  time  be  sent 
unto  your  said  stage,  to  be  dispersed  there,  or  in  the  towns 
and  parts  adjacent,  that  all  persons  receiving  such  letters 
may  have  time  to  send  their  respective  answers,"  &c. — it  is 
sufficient  for  the  defendant  to  plead  (after  setting 
forth  the  instructions),  "  that  *the  said  T.  J.,  from  [  *364  ] 
the  time  of  the  making  the  said  writing  obligatory, 

(«)  1  Saund.  117,  n.  (1).  Brett  v.  Aadar,  1  Leon.  71.  White  v.  Cleaver, 
8tr.  681.  Leneret  r.  Bivett,  Cro.  Jac.  503.  Harris  f.  Fett,  5  Mod.  S43; 
Garth.  875,  8.  C. 

(/)  1  Saund.  117,  n.  (1). 

ig)  Mints  v.  Bethil,  Cro.  Elii.  749 ;  Bac.  Ab.  Pleas,  &c  (I.  3)  ;  a^aimd. 
410,  n.  (8)  ;  1  Saund.  117,  n.  (1)  ;  Com.  Dig.  Pleader,  (8  V.  13)  ;  Barl  of 
Kerry  v.  Baxter^  4  East,  340. 
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hitherto  hath  well,  trnlj,  faithfully,  and  diligently  done, 
executed,  and  performed,  all  and  every  the  duties  belonging 
to  the  said  office  of  deputy  postmaster  of  the  said  stage,  and 
faithfully,  justly,  and  exactly  observed,  performed,  fulfilled, 
and  kept  all  and  every  the  instructions,  &c^  according  to 
the  true  intent  and  meaning  of  the  said  instructions,"  with- 
out showing  the  manner  of  performance, — as  that  he  did 
cause  certain  letters  or  packets  to  be  delivered,  &c.,  being 
all  that  were  sent.(&)  So,  if  a  bond  be  conditioned  for  ful- 
filling all  and  singular  the  covenants,  articles,  clauses,  pro- 
visoes, conditions,  and  agreements,  comprised  in  a  certain 
indenture,  on  the  part  and  behalf  of  the  defendant,  which 
indenture  contains  covenants  of  an  affirmative  and  absolute 
kind  only, — it  is  sufficient  to  plead  (after  setting  forth  the 
indenture)  that  the  defendant  always  hitherto  hath  well  and 
truly  fulfilled  all  and  singular  the  covenants,  articles, 
clauses,  provisoes,  conditions,  and  agreements,  comprised  in 
the  said  indenture,  on  the  part  and  behalf  of  the  said  de- 
fendant.(t) 

But  the  adoption  of  a  mode  of  pleading  so 
[  *865  ]  ^general  as  in  these  examples,  will  be  improper 
where  the  covenants  or  other  matters  mentioned 
in  the  collateral  instrument  are  either  in  the  negative  or  the 
disjunctive  form;(j;)  and  .with  respect  to  such  matters,  the 
allegation  of  performance  should  be  more  specially  made, 
so  as  to  apply  exactly  to  the  tenor  of  the  collateral  instru- 
ment. Thus,  in  the  example  above  given,  of  a  bond  con- 
ditioned for  the  performance  of  the  duties  of  a  deputy-post- 
master, and  for  observing  the  instructions  of  the  postmas- 
ter-general, if  besides  those  in  the  positive  form,  some  of 
these  iostructioDs  were  in  the  negative,  as  for  example,  "you 

(A)  2  Saund.  403  b>;  410,  n.  (3). 

(i)  Oainsford  v.  OriflSth,  1  Sannd.  55;  117,  n.  (1);  Earl  of  Keny  «• 
Baxter,  4  East,  340 ;  2  Chittj,  483,  Ist  edit. 

(k)  Earl  of  Kerry  v.  Baxter,  4  East,  340 ;  Oglethorpe  v.  Hyde,  Cro.  Elis. 
233;  Lord  Arliogton  v.  Merricke,  2  Saund.  410,  and  note  (3)  ;  Sanders  v. 
Coward,  15  M.  &  W.  43. 
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shall  not  receive  any  letters  or  packets  directed  to  any 
seaman,  or  nnto  any  private  soldier,  &c.,  unless  you  be  first 
paid  for  the  same,  and  do  charge  the  same  to  your  account 
as  paid,^  it  would  be  improper  to  plead  merely  that  T.  J. 
faithfully  performed  the  duties  belonging  to  the,  office,  &c., 
and  all  and  every  the  instructions,  &c.  Such  plea  will 
apply  sufficiently  to  the  positive,  but  not  to  the  negative 
part  of  the  instructions.(2}  The  form  therefore  should  be 
as  follows: — ''That  the  said  T.  J.  from  the  time  of  making 
the  said  writing  obligatory  hitherto,  hath  well, 
truly,  faithfully,  and  *diligently  executed  and  [  *866  ] 
performed  all  and  every  the  duties  belonging  to 
the  said  office  of  deputy-postmaster  of  the  said  stage,  and 
&ithfully,  justly,  and  exactly  observed,  performed,  fulfilled, 
and  kept  all  and  every  the  instructions,  &c.,  according  to 
the  true  intent  and  meaning  of  the  said  instructions.  And 
the  said  defendant  further  says,  that  the  said  T.  J.  from  the 
time  aforesaid  did  not  receive  any  letters  or  packets  directed 
to  any  seaman  or  private  soldier,  &c.,  unless  he,  the  said 
T.  J.  was  first  paid  for  the  same  and  did  so  charge  himself 
in  his  account  with  the  same  as  paid,"  &c.(m)  And  the 
case  is  the  samfe  where  the  matters  mentioned  in  the  colla- 
teral instrument  are  in  the  disjunctive  or  aUemative  form ; 
as  where  the  defendant  engages  to  do  either  one  thing  or 
another.  Here  also  a  general  allegation  of  performance  is 
insufficient,  and  he  should  show  which  of  the  alternative  acts 
was  performed.(n) 

The  reasons  why  the  general  allegation  of  performance 
does  not  properly  apply  to  negative  or  disjunctive  matters, 
are,  that  in  the  first  case  the  plea  would  be  indirect  or 
argumentative  in  its  form — in  the  second,  equivocal;  and 
would  in  either  case,  therefore,  be  objectionable  in  refer- 
ence to  certain  rules  of  pleading,  which  we  shall  have 
occasion  to  consider  in  the  next  section. 

(/)  Lord  Arlington  v.  Merricke,  2  Saand.  410,  and  note  (3). 

(m)  2  Sannd.  413,  n.  (3). 

(n)  Oglethorpe  v.  Hyde,  Cro.  Elis.  233. 
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*It  has  been  stated  io  a  former  part  of  this  woTkj{p) 
that  where  a  party  founds  his  answer  upon  any  matter 
not  set  forth  by  his  adversary,  bat  contained  in  a  deed, 
of  which  the  latter  makes  profert^  he  most  demand  oyer 
of  such  deed,  and  set  it  forth.  In  pleading  performance, 
therefore,  of  the  condition  of  a  bond,  where  (as  is  gener- 
ally the  case)  the  plaintiff  has  stated  in  his  declaration, 
nothing  bat  the  bond  itself^  without  the  condition,  it  is 
necessary  for  the  defendant  to  demand  oyer  of  the  condi- 
tion, and  set  it  torth.{p)  And  where  the  condition  is  for 
performance  of  matters  contained  in  a  eoUaUral  instrument, 
it  is  necessary  not  only  to  do  thi's,  but  also  to  make  profert^ 
and  set  forth  the  whole  substance  of  the  collateral  instru- 
ment \{q)  for  otherwise,  it  will  not  appear  that  the  instru- 
ment did  not  stipulate  for  the  performance  of  negative  or 
disjunctive  matters  ;(r)  and  in  that  case  the  general  plea  of 
performance  of  the  matters  therein  contained  would  (as 
above  shown)  be  improper. 

8.  No  greater  particularity  is  reared  than  the  nature  of 
the  thing  pleaded  vnll  conveniently  admitJ(s) 
[  *868  ]  *Tfaus,  though  generally  in  an  action  for  injury 
to  goods,  the  qyantity  of  the  goods  must  be  stated,(<) 
yet  if  they  cannot  under  the  circumstances  of  the  case  be 
conveniently  ascertained  by  number,  weighty  or  measure, 
such  certainty  will  not  be  required.  Accordingly  in  tres- 
pass for  breaking  the  plaintifiTs  close  with  beasts,  and  eat- 
ing his  peas,  a  declaration  not  showing  the  quantity  of  peas 
has  been  held  sufficient,  '*  because  nobody  can  measure  the 
peas  that  beasts  can  eat.''(u)    So  in  an  action  on  the  case  fi>i 

(o)  Snpra,  p.  70.  (p)  2  Sannd.  410,  n.  (2).  (9)  lUd. 

(r)  See  Earl  of  Kerrjr  v.  Baxter,  4  East,  340. 

(t)  Bac.  Ab.  Pleat,  Ac.  (B.  5),  5 ;  and  p.  409,  Sth  ed. ;  Bneklejr  v.  Biea 
Thomas,  Plow.  118;  Wimbish  v,  TaUbou,  Plow.  54,  55;  Partridge  v. 
Strange,  Plow.  85  ;  Hartley  v.  Herring,  8  T.  R.  ISO.  Elliott  v.  Hardj,  « 
Bing.  61.  Smith  p.  The  London  nnd  Brighton  Bailway  Co.,  7  C.  B.  783 ; 
Jjomui  p.  Arding,  10  Exch.  734. 

(0  Vide  snpra,  p.  296.  (v)  Bac.  Ab.  nbi  toprm. 
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Betting  a  house  on  fire,  per  quod  the  plaintiff  amongst 
divers  other  goods,  omattis  pro  equis  amisit;  after  verdict 
for  the  plaintiff  it  was  objected  that  this  was  uncertain;  but 
the  objection  was  disallowed  by  the  court.  And  in  this 
ease  Windham,  J.,  said,  that  if  he  had  mentioned  only 
diversa  bona^  yet  it  had  been  well  enough,  as  a  man  cannot 
be  supposed  to  know  the  certainty  of  his  goods  when  his 
house  is  burnt ;  and  added,  that  to  avoid  prolixity,  the  law 
will  sometimes  allow  such  a  declaration."(^)  So  in  an  action 
of  debt  brought  on  the  statute  28  Hen.  YI.  c.  15,  against 
the  sheriff  of  Anglesea  for  not  returning  the  plain- 
tiff to  be  a  knight  of  the  shire  in  ^parliament,  the  [  *869  ] 
declaration  alleged  that  the  plaintiff  ''  was  chosen 
and  nominated  a  knight  of  the  same  county,  &c.,  by  the 
greater  number  of  men  then  resident  within  the  said  county 
of  Anglesea  present,  &c.,  each  of  whom  could  dispend  405. 
of  freehold  by  the  year,"  &c.  On  demurrer,  it  was  objected, 
that  the  plaintiff  *'  does  not  show  the  certainty  of  the  num- 
ber, as  to  say  that  he  was  chosen  by  200,  which  was  the 
greater  number,  and  thereupon  a  certain  issue  might  arise, 
whether  he  was  elected  by  so  many  or  not"  But  it  was 
held  that  the  declaration  was  "good  enough,  without  show- 
ing the  number  of  electors ;  for  the  election  might  be  made 
by  voices  or  hands,  or  by  such  other  way  wherein  it  is 
easy  to  tell  who  has  the  majority,  and  yet  very  difficult  to 
know  the  certain  number  of  them."  And  it  was  laid  down, 
that  to  put  the  plaintiff  "  to  declare  a  certainty,  where  he 
cannot  by  any  possibility  be  presumed  to  know  or  remem- 
ber the  certainty,  is  not  reasonable  nor  requisite  in  our 
law."(^)  So  in  an  action  for  false  imprisonment,  where 
he  plaintiff  declared  that  the  defendant  imprisoned  him 
until  he  made  a  certain  bond  by  duress,  to  the  defendant 
"and  others  unknown,"  the  declaration  was  adjudged  to  be 
good,  without  showing  the  names  of  the  others,  '*  because 

(x)  Bac.  Ab.  Pleas,  &c.  409,  5th  ed. 
(^)  Backley  v.  Rice  Thomas,  Plow.  118. 
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it  might  be  that  *he  could  not  know  their  names, 
[  *370  ]  in  which  case  the  law  will  not  force  him  to  show 
that  which  he  cannot.(e) 

9.  Less  particularity  is  required  wJien  the  facts  lie  more  in 
the  knowledge  of  the  opposite  party  than  of  the  party  plead- 
ing.{a) 

This  rule  is  exemplified  in  the  case  of  alleging  title  in 
an  adversary,  where  (as  formerly  explained)  a  more  gene- 
ral statement  is  allowed  than  when  title  is  set  up  in  the 
party  himself.(ft)  So  in  an  action  of  covenant,  the  plain- 
tiff declared,  that  the  defendant  by  indenture  demised  to 
him  certain  premises,  with  a  covenant  that  he,  the  defend- 
ant, had  full  power  and  lawful  authority  to  demise  the 
same  according  to  the  form  and  effect  of  the  said  inden- 
ture; and  then  the  plaintiff  assigned  a  breach,  that  the 
defendant  had  not  full  power  and  lawful  authority  to  de- 
mise the  said  premises,  according  to  the  form  and  effect 
of  the  said  indenture.     After  verdict    for   the  plaintiff 

it  was  assigned  for  error,  that  he  had  not  in  his 
[  *871  ]  declaration  *shown  '*  what  person  had  right,  title, 

estate  or  interest  in  the  lands  demised,  by  which 
it  might  appear  to  the  court  that  the  defendant  had  not 
full  power  and  lawful  authority  to  demise."  But  '*  upon 
conference  and  debate  amongst  the  justices  it  was  resolved, 
that  the  assignment  of  the  breach  of  covenant  was  good, 
for  he  has  followed  the  words  of  the  covenant  negatively ; 
and  it  lies  more  properly  in  the  knowledge  of  the  lessor 
what  estate  he  himself  has  in  the  land  which  he  demises 


(2)  Cited  ibid. ;  see  also  Wimbiih  v.  Tailbois,  Plow.  24,  55 ;  Partridge  v. 
Strange,  Plow.  85. 

(a)  Rider  v.  Smith,  8  T.  B.  766  ;  Derislej  v.  Cnstanoe,  4  T.  R.  77  ;  At- 
tomej-Qeneral  v.  Meller,  Hard.  459 ;  Denham  r.  Stephenson,  1  Salk.  S55 ; 
Robert  Bradshaw's  Case,  9  Bep.  60  b ;  Oalc  v.  Reed,  6  East,  80 ;  Com.  Dig. 
Pleader,  (C.  26).  Judgment  of  Parke  B.  in  Metcalfe  o.  Hetherington,  11 
Exch.  271.  (6)  Vide  sapra,  322,  324. 
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fcban  the  lessee,  who  is  a  stranger  to  it."(c)  So  where  the 
defendant  had  covenanted  that  he  would  not  carry  on  the 
business  of  a  rope-maker  or  make  cordage  for  any  person 
except  under  contracts  for  government,  and  the  plaintiff  in 
an  action  of  covenant,  assigned  for  breach,  that  after  the 
making  of  the  indenture,  the  defendant  carried  on  the  busi- 
ness of  a  rope-maker,  and  made  cordage  for  divers  and 
very  many  persons  other  than  by  virtue  of  any  contract 
for  government,  &c. ;  the  defendant  demurred  specially,  on 
the  ground  that  the  plaintiff  "  had  not  disclosed  any  and 
what  particular  person  or  persons  for  whom  the  defendant 
made  cordage,  nor  any  and  what  particular  quantities  or 
kinds  of  cordage  the  defendant  did  so  make  for 
them,  nor  in  what  manner  nor  by  what  acts  he  [  ^^372  ] 
carried  *on  the  said  business  of  a  rope  maker,  as 
is  alleged  in  the  said  breach  of  covenant."  But  the  court 
held,  '^  that  as  the  facts  alleged  in  these  breaches  lie  more 
properly  in  the  knowledge  of  the  defendant,  who  must  be 
presumed  conusant  of  his  own  dealings,  than  of  the  plain- 
tiff's, there  was  no  occasion  to  state  them  with  more  par- 
ticularity," and  gave  judgment  accordingly .(g2) 

10.  Leas  particularity  is  necessary  in  the  statement  of  mat- 
ter of  inducement  or  aggravation,  than  in  the  main  aUega- 
tions,{e) 

This  rule  is  exemplified  in  the  case  of  the  derivation  of 

(c)  Robert  Bndshaw's  Case,  9  Rep.  60. 

(d)  Gale  v.  Reed,  8  East,  80. 

(e)  Co.  Litt.  303  a ;  Bac.  Ab.  Fleas,  &c.  pp.  822,  848,  5tfa  ed. ;  Com.  Dig. 
Pleader,  (C.  31),  (C.  43),  (E.  10),  (£.  18)  ;  Doct.  Fl.  283;  Wetherell  v. 
Clerkson,  12  Mod.  597 ;  Chamberlain  v.  Oreenfield,  3  Wils.  292 ;  Alsope 
V.  Sjtwell,  Yelr.  17;  Riggs  v.  Bullingham,  Cro.  Eliz.  715;  Woolaston  v. 
Webb,  Hob.  18;  Bishop  of  Salisbury's  Case,  10  Rep.  5,9  b;  1  Sannd.  274, 
n.  (1).  This  role  obtains  in  the  law  of  criminal  pleading.  Mere  matter  of 
inducement  does  not  require  so  much  certainty  as  the  statement  of  the  gist  of 
the  oflfence.  Com.  Dig.  Indictment,  Q.  5.  Furoell  Crim.  Fl.  46.  Thus,  in 
an  indictment  for  disobedience  to  an  order  of  justices  for  payment  of  a  church 
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title,  where,  though  it  is  a  general  rule  thai  the  commence' 
ment  of  a  particular  eatate  mtut  be  $hofim,  jet  an  exception 
is  allowed  if  the  title  be  alleged,  by  way  of  indtioemeTU 
only.(/)  So  where  in  assumpsit,  the  plaintiff  declared  that 
in  consideration   that  at   the  defendant's  request  he  had 

given  and  granted  to  him,  by  deed,  the  next 
[  *378  ]  avoidance  of   a  certain    church,   the  ^defendant 

promised  to  pay  £100,  but  the  declaration  did  not 
set  forth  any  time  or  place  at  which  such  grant  was  made ; 
upon  this  being  objected  in  arrest  of  judgment,  after  verdict, 
the  court  resolved  that  "  it  was  but  an  inducement  to  the 
action,  and,  therefore,  needed  not  to  be  so  precisely  alleged ;" 
and  gave  judgment  for  the  plainti£t(^)  Bo  in  trespass,  the 
plaintiff  declared  that  the  defendant  broke  and  entered  his 
dwelling-house,  and  "  wrenched  and  forced  open,  or  caused 
to  be  wrenched  and  forced  open,  the  closet-doors,  drawers, 
chests,  cupboards,  and  cabinets  of  the  said  plaintiff."  Upon 
special  demurrer  it  was  objected,  that  the  number  of  cloeet- 
doors,  drawers,  chests,  cupboards,  and  cabinets  was  not 
specified.  But  it  was  answered,  ''that  the  breaking  and 
entering  the  plaintiff's  house  was  the  principal  ground  and 
foundation  of  the  present  action ;  and  all  the  rest  are  not 
foundations  of  the  action,  but  matters  only  thrown  in  to 
aggravate  the  damages,  and  on  that  ground  need  not  be 
particularly  specified."  And  of  that  opinion  was  the  whole 
court,  and  judgment  was  given  for  the  plaintiff.(A) 

nte,  made  under  58  G.  3,  eh.  127,  an  averment,  made  by  way  of  indooement, 
that  a  rate  was  duly  made  as  by  law  required,  and  afterwards  dnly  allowed, 
and  that  the  defendant  was  by  it  duly  rated,  was  held  sufficient,  without  setting 
out  the  facts  which  constitnted  the  alleged  due  rating,  etc,  althoagh  in  the 
statement  of  the  offence  itself  it  would  not  have  been  suffidenl.  Regina  v. 
BidweU,  1  Denison  C.  C.  222.  See  also  Rex  v.  Wright,  I  Vent.  170;  Bex 
V.  Sainsbory,  4  T.  R.  451 ;  Rex  v.  Soper,  S  B.  &  C  857 ;  Bex  v.  Wade,  1 
B.  4  Adol.  861 ;  Commonwealth  o.  Reynolds,  14  Gray,  87, 9% 

(/)  Vide  supra,  p.  309. 

ig)  Biggs  V.  Bullinghara,  Cro.  Eliz.  715. 

(A)  Chamberlain  r.  Greenfield,  3  Wils.  292. 
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11.   With  respect  to  acts  valid  at  common  law,  but 
^regulated  as  to  the  mode  of  performance  by  statute  [  •874  ] 
— it  is  sufficient  to  use  such  certainty  of  alkgaUon  as 
toas  sufficient  before  the  stcUut€.{t) 

Thus,  by  the  common  law,  a  lease  for  any  number  of 
years  might  be  made  by  parol  only  ;  but  by  the  Statute  of 
Frauds,  29  Car.  II.  a  8,  §§  1,  2,  all  leases  and  terms  for 
years  made  by  parol,  and  not  put  into  writing,  and  signed 
by  the  lessors  or  their  agents  authorized  by  writing,  shall 
have  only  the  effect  of  leases  at  will, — except  leases  not 
exceeding  the  term  of  three  years  from  the  making.  Yet 
in  a  declaration  of  debt  for  rent  on  a  demise,  it  is  sufficient 
(as  it  was  at  common  law)  to  state  a  demise  for  any  num- 
ber of  years,  without  showing  it  to  have  been  in  writing — 
though  where  the  lease  is  by  indenture,  the  instrument  is 
in  practice  usually  set  forth.(i)  So,  in  the  case  of  a  pro- 
mise to  answer  for  the  debt,  default,  or  miscarriage,  of 
another  person,  (which  was  good  by  parol,  at  common  law, 
but  by  the  Statute  of  Frauds,  sect.  4,  is  not  valid  unless  the 
agreement,  or  some  memorandum  or  note  thereof  be  in 
writing,  and  signed  by  the  party,  &c.),  the  declaration  on 
such  promise  need  not  allege  a  written  contract.(2) 

*And  on  this  subject  the  following  difference 
is  to  be  remarked  that  "  where  a  thing  is  origi-  [  *875  ] 
nally  made  by  act  of  parliament,  and  required  to 
be  in  writing,  it  must  be  pleaded  with  all  the  circumstances 
required  by  the  act;  as  in  the  case  of  a  will  of  lands,  it 
must  be  alleged  to  have  been  made  in  writing ;  but  whero 

(0  1  Saand.  276,  n.  (2),  211,  n.  (2);  Anon.  2  Salk.  519;  Birch  v,  Bel- 
Umxi  12  Mod.  540;  Bac  Ab.  Statute,  (L.  8) ;  4  Hen.  YII.  8{  Chali6  v. 
Belshaw,  6  Bing.  529. 

(k)  I  Saand.  276,  n.  (1)  ;  vide  snpra,  p.  313. 

(I)  I  Saand.  211,  n.  (2)  ;  Anon.  2  Salk.  519.  Price  9.  Wearer,  13  Gray, 
273.  It  shoold  be  observed,  that  a  distinction  has  been  taken  with  regard  to 
this  rale  between  a  declar<tti<m  and  a  plea ;  and  it  is  said  that  though  in  the 
former  the  plaintiff  need  not  show  the  thing  to  be  in  writing — ^in  the  latter 
the  defendant  most.  Case  o.  Barber,  T.  Baym.  450.  Foquet  v.  Moore,  7 
Exch.  870. 

21 


S75  OF  THK  PBIKCIPAL 

an  act  makes  writing  neceasary  to  a  matter  where  it  was 
not  so  at  the  common  law,  as  where  a  lease  for  a  longer 
term  than  three  years  is  required  to  be  in  writing  by  the 
statute  of  frauds,  it  is  not  necessary  to  plead  the  thing  to 
be  in  writing,  though  it  must  be  proved  to  be  so  in  evi- 

denoe.'X*'*) 

As  to  the  rule  under  consideration,  however,  a  distinc- 
tion has  been  taken  between  a  declaration  and  a  plea^  and 
it  is  said,  that  though  in  the  former,  the  plaintiff  need  not 
show  the  thing  to  be  in  writing, — in  the  latter  the  defend- 
ant must  Thus,  in  an  action  of  indebitfUus  assumpsit^  for 
necessaries  provided  for  the  defendant's  wife,  the  defendant 
pleaded  that  before  the  action  was  brought^  the  plaintiff 
and  defendant,  and  one  J.  B^  the  defendant's  son,  entered 
into  a  certain  agreement,  by  which  the  plaintiff,  in  dis- 
charge of  the  debt  mentioned  in  the  declaration,  was  to 
accept  the  said  J.  B.  as  h^r  debtor  for  £9,  to  be 
[  ^876  ]  *paid  when  he  should  receive  his  pay  as  lieute- 
nant ;  and  that  the  plaintiff  accepted  the  said  J. 
B.  for  her  debtor,  &c.  Upon  demurrer,  judgment  was  gfven 
for  the  plaintiff,  for  two  reasons ;  first,  because  it  did  not 
appear  that  there  was  any  consideration  for  the  agreement ; 
secondly,  that,  admitting  the  agreement  to*  be  valid,  yet^  by 
the  statute  of  frauds,  it  ought  to  be  in  writing,  or  else  the 
plaintiff  could  have  no  remedy  thereon ;  '*  and  though  upon 
such  an  agreement,  the  plaintiff  need  not  set  forth  the 
agreement  to  be  in  writing,  yet  when  the  defendant  pleads 
such  an  agreement  in  bar,  he  must  plead  it  so  as  it  may 
appear  to  the  court  that  an  action  will  lie  upon  it :  for  he 
shall  not  take  away  the  plaintiff's  present  action,  and  give 
her  another  upon  the  agreement  pleaded."(n) 

(fli)  1  Saund.  S76  d.  e.  n.  (S). 

<ii)  Cue  V.  Barber,  Rajm.  450.  It  ia  to  be  obeenred  that  the  plea  was  at 
aU  erents  a  bad  one,  in  reference  to  the  first  objection.  The  case  is,  perhaiw, 
therefore  not  dectsiTC  as  to  the  Taliditj  of  the  second. 
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♦SECTION  V. 

cm  BULB!  WmOH  TXXD  TO  PBBYBHT  0B80UBITT   AHD   OONFUSIOIT  IH 

PLBADIKO. 

BULE  I. 

PLBADnraS  must  VOT  BB  lllSBIiaXBLB  hor  rbpuobaht.Co) 

First,  if  a  pleading  be  unintelligible  (or,  in  the  language 
of  pleading,  insensible,)  by  the  omission  of  material  words, 
&c.,  this  vitiates  the  p1eading.(j?) 

Again,  if  a  pleading  be  inconsistent  with  itself,  or  repug- 
nant, this  is  ground  for  demurrer.('j:>) 

Thus,  where,  in  an  action  of  trespass,  the  plaintiff  de- 
clared for  taking  and  carrying  away  certain  timber,  lying 
in  a  certain  place,  for  the  completion  of  a  house  then  lately 
built, — this  declaration  was  considered  as  bad  for  repug- 
nancy ;  for  the  timber  could  not  be  for  the  building  of  a 
house  already  built.(j)  So,  where  the  defendant  pleaded 
a  grant  of  a  rent,  out  of  a  term  of  years,  and  proceeded 
to  allege  that,  by  virtue  thereof  he  was  seized  in 
his  *deme8ne,  as  of  freehold,  for  the  term  of  his  [  *378  ] 
life^  the  plea  was  held  bad  for  repugnancy.(r) 
But  there  is  this  exception ;  that  if  the  second  allegation, 
which  creates  the  repugnancy,  is  merely  superfluous  and 
redundant,  so  that  it  may  be  rejected  from  the  pleading, 
without  materially  altering  the  general  sen^e  and  effect,  it 
shall  in  that  case  be  rejected, — ^at  least,  if  laid  under  a  vide- 
licet, — and  shall  not  vitiate  the  pleading;  for  the  maxim  is 
utile,  per  inutile,  nan  vitiatur.{s) 

(o)  Com.  Dig.  Pleader,  (C.  23)  ;  Wjat  v.  Ayland^  1  Salk.  824 ;  Bac.  Ab. 
Pleaa,  (&c.  I.  4)  ;  Nerill  v.  Soper,  1  Salk.  213;  Butt's  Case,  7  Rep.  25  a; 
Hntchinson  o.  Jackson,  2  Lut.  1324 ;  Yin.  Ab.  Abatement,  (D.  a). 

ip)  Com.  Dig.  Pleader,  (C.  28)  ;  Wyat  9.  Ayland,  1  Salk.  824. 

(V>)  Hart  V.  Longfield,  7  Mod.  148 ;  Byass  v.  Wylie,  1  C.  M.  ft  R.  686, 
and  5  Tyrw.  377  ;  Sibley  v.  Brown,  4  Pick.  137. 

iq)  NevUl  v,  Soper,  1  Salk.  218.  (r)  BnU's  Case,  7  Rep.  25  a. 

(«)  Oilb.  C.  P.  181,  182;  The  King  o.  Stevens,  5  East,  255;  Wyat  v 
Ayland,  1  Salk.  324,  325;  2  Sannd.  291,  n.  (14)  ;  Co.  Lift.  303  b. 
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BULE  n. 

FLBADIHaS  KDST  HOT  BB  AMBiaVOUS,  OB  IKIUBTPirL  IB  MBABOr«;  AB»  WBBV 
TWO  DirFBBBVT  VBABIHOB  PBB8BBT  TBBMIBLTBI,  THAT  OOBITBUOTIOB 
■BALL  BB  ADOPTBD,  WHICH  IS  HOST  UBTATOBABLB  TO  THH  PABTT 
PLBAmMa.(0 

Thus, — ^if  in  trespass  quare  clausum  fregit,  the  defend- 
ant pleads,  that  the  locns  in  quo  was  his  freehold,  he  must 
allege  that  it  was  his  freehold  at  the  time  of  the  trespass; 

otherwise  the  plea  is  insnfficient.(u)  So,  in  debt 
[  *S79  ]  on  a  bond,  conditioned  to  *make  assnrance  of 

land,  if  the  defendant  pleads  that  he  executed  a 
release, — ^his  plea  is  bad,  if  it  does  not  express  tfuU  the 
release  concerns  the  same  Iand,{x)  In  trespass  quare  clausum 
/regit,  and  for  breaking  down  two  gates  and  three  perches 
of  hedges,  the  defendant  pleaded  that  the  said  close  was 
within  the  parish  of  B.,  and  that  all  the  parishioners  there, 

(0  *'  Ton  shall  find  that  in  all  imperfections  of  pleadings ;  whether  it  he  in 
ambiguity  of  words  and  double  intendments  ;  or  want  of  certainty  and  arer- 
ments ;  or  impropriety  of  words ;  or  repugnancy  and  ahsordtty  of  words ; 
ever  the  plea  shall  he  strictly  and  strongly  taken  against  him  that  pleads." 
Bac.  Max.  Reg.  m.  '*  It  is  a  maxim  in  the  construction  of  pleadings,  thai 
ererything  shall  he  taken  most  strongly  against  the  pleader.*'  Coleridge,  J., 
in  Howard  v.  Gosset,  10  Q.  B.  389.  Any  ambiguity,  uncertainty  or  omis- 
sion in  the  pleadings  must  therefore  be  at  the  peril  of  that  party  in  whose 
allegations  it  occurs.  Qould.  PI.  ch.  III.  169.  Co.  litt.  303  b.  Dy.  66. 
Furcell  v,  Bradly,  TeW.  36.  Rose  v.  Standen,  2  Mod.  295.  DoTaston  o. 
Payne,  2  H.  Bl.  530.  Thornton  v.  Adams,  5  M.  &  8.  38.  Lord  Huntings 
tower  V.  Gardiner,  1  Bam.  St  Cress.  297.  Fletcher  v.  Pogson,  3  Bam.  4 
Cress.  192;  6  Bam.  &  Cress.  295.  Ackroyd  v.  Smith,  10  C.  B.  182; 
Goldham  it.  Edwards,  18  C.  B.  389.  It  has  indeed  been  frequently  laid 
down  that  ambiguity  is  cured  by  pleading  orer;  and  that  at  subsequent 
stages  of  the  cause,  that  construction  of  the  ambiguous  expression  must  be 
adopted  which  is  most  farorable  to  the  party  by  whom  it  was  used.  Broom 
Max.  (4th  London  ed.)  577,  578.  But  it  has  been  obserred  in  a  recent 
case,  that  "  there  is  no  distinction  in  the  mode  of  construing  a  plea,  whe- 
ther it  comes  before  the  court  upon  a  motion  for  judgment  non  obtttuUe  mta- 
dido,  or  upon  a  demurrer."  Pollock,  C.  B.,  in  Goldham  v.  Edwards,  18  C. 
B.  399. 

(«)  Com.  Dig.  Pleader,  (E.  5). 

(x)  Com.  Dig.  ubi  supra ;  Manser's  Case,  2  Rep.  3. 
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from  time  immemorial,  had  used  to  go  over  the  said  close, 
upon  their  perambulation  in  Bogation  week ;  and  because 
the  plaintiff  had  wrongfiilly  erected  ttvo  gates  and  three 
perches  of  hedges^  in  the  said  way,  the  defendant,  being  one 
of  the  parishioners,  broke  down  those  gates  and  those  three 
perches  of  hedges.  On  demurrer  it  was  objected,  that 
though  the  defendant  had  justified  the  breaking  down  two 
gates  and  three  perches  o¥  hedges,  it  does  not  appear  that 
they  were  the  aame  gates  and  hedges  in  respect  of  which  the 
plaintiff  complained :  it  not  being  alleged  that  they  were 
gates  and  hedges  "(foresaid,"  or  the  gates  and  hedges  "in 
the  declaration  mentionedy  And  thereto  agreed  all  the  jus- 
tices, that  his  &ult  in  the  bar  was  incurable.  For  Walmsley 
said,  that  "he  thereby  doth  not  answer  to  that  for  which  the 
plaintiff  chargeth  him."  And  he  observed,  that  the  case 
n)ight  be,  that  the  plaintiff  had  erected /<mr  gates,  and  six 
perches  of  hedges;  and  that  the  defendant  bad 
broken  down  the  whole  of  these, — ^having  the  jus-  [  ^880  ] 
tification  mentioned  in  the  plea,  in  respect  of  two 
gates  and  three  perches  only,  and  no  defence  as  to  the  re- 
mainder ; — and  that  the  action  be  brought  in  respect  of  the 
latter  only.(y) 

A^  pleading,  however,  is  not  objectionable  as  ambiguous 
or  obscure  if  it  be  certain  to  a  common  intent,(z)  that  is,  if 
it  be  clear  enough  according  to  reasonable  intendment  or 
construction ;  though  not  worded  with  absolute  precision.(a) 
Thus,  in  debt  on  a  bond  conditioned  to  procure  A.  S.  to 

(j)  Goodday  r.  MieheU,  Cro.  Elis.  441. 

(s)  Com.  Dig.  Pleader,  (E.  7),  (F.  17) ;  1  Saimd.  49,  n.  (1)  $  Long's 
Case,  5  Bep.  ISl  a ;  Doc  PI.  58 ;  Colthint  v.  Bejaflhin,  Plow.  26,  88,  38 ; 
Fnlmertflon  9.  Stewart,  Plow.  102 ;  Cooper  o.  Monke,  Willeg,  52;  The  King 
V.  Lyme  Begis,  1  Doug.  158;  Hamond  o.  Dod,  Cro.  Car.  5;  Poynter  v. 
Pojnter,  Cro.  Car.  194 ;  Doraston  o.  Payne,  2  H.  Bl.  580 ;  Jaoobe  v.  Nelion, 
8  Tannt.  428 ;  Innes  v,  Colqnhonn,  7  Bing.  265. 

(a)  It  will  be  obierTod  that  the  word  *<  certain"  ii  here  naed  not  in  the 
•ense  of  particular  or  tpeeifie,  as  in  former  parts  of  this  work,  but  in  its  other 
meaning  of  clear  or  dUtinct.  See  the  doable  nse  of  this  word  noticed  snpra, 
p.  132. 
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surrender  a  copyhold  to  the  use  of  the-  plainti£^  a  plea  that 
A.  S.  surrendered  and  released  the  copyhold  to  the  plaintiff 
in  full  court,  and  the  plaintiff  accepted  it,  without  alleging 
that  the  surrender  was  to  the  plaintiff  ^s  use,  is  sufficient;  for 
this  shall  be  intended.(&)  So  in  debt  on  a  bond  conditioned  t 
that  the  plaintiff  shall  enjoy  certain  land,  &c.,  a  plea  that 

after  the  making  of  the  bond  *until  the  day  of 
[  *881  ]  exhibiting   the  bill,   the  plaintiflF   did    enjoy,   is 

good;  though  it  be  not  said  that  always  after 
the  making,  until,  &c.,  he  enjoyed ;  for  this  shall  be  in- 
tended.(c) 

It  is  under  this  head  of  ambiguity,  that  the  doctrine  of 
negatives  pregnant  appears  most  properly  to  range  itself.  A 
negative  pregnant  is  such  a  form  of  negative  expression  as 
may  imply  or  carry  within  it  an  affirmative.  This  is  consi- 
dered as  a  fault  in  pleading ;  and  the  reason  why  it  is  ao 
considered  is,  that  the  meaning  of  such  a  form  of  expres- 
sion is  ambiguous.  In  trespass,  for  entering  the  plaintiff's 
house,  the  defendant  pleaded  that  the  plaintiff's  daughter 
gave  him  license  to  do  so ;  and  that  he  entered  by  that 
license.  The  plaintiff  replied,  that  he  did  not  enter  by  her 
license.  This  was  considered  as  a  negative  pregnant ;  and  it 
was  held,  that  the  plaintiff  should  have  traversed  the  entry 
by  itself,  or  the  license  by  itself,  and  not  both  together.(cQ 
It  will  be  observed,  that  this  traverse  might  imply  or  carry 
within  it  that  a  license  was  given,  though  the  defendant  did 

(6)  Hamond  v.  Dod,  Cro.  Car.  6. 

(c)  Harlow  v.  Wright,  Cro.  Car.  105.  And  it  is  to  be  obsenred  that  in 
faror  of  a  reasonable  intendment,  eren  the  strict  grammatical  construc- 
tion will  not  always  be  regarded.  Thus,  in  an  action  of  assumpsit,  on  a 
bill  of  exchange,  where  the  declaration  stated  that  the  drawer  required 
the  defendant  to  pay  a  sum  of  money  to  hia  order,  it  was  held  that  the  court 
would  understand  that  hia  must  refer  to  the  drawer,  and  not  to  the  defendant, 
though  defendant  was  the  last  antecedent.  Spyer  o.  Thelwall,  S  C.  M. 
ft  B.  692.  Stephen  PI.  (6th  ed.)  313.  See  Rex  v.  Wright,  1  Ad.  k  £L 
448 ;  Debenham  v.  Chambers,  3  M.  &  W.  128 ;  Dellevene  v.  Peroer,  7  M. 
A  W.  439. 

(d)  Myn  v.  Cole,  Cro.  Jac.  87. 
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no.  enter  by  that  Uceose.  It  is,  therefore,  in  the  langaage  <of 
pleading,  said  to  be  pregnant  with  that  admission, 
viz.  that  a  license  was  given.(e)  *At  the  same  [  ^882  ] 
time  the  license  is  not  expressly  admitted ;  and  the 
effect,  therefore,  is  to  leave  it  in  doubt  whether  the  plain- 
tiff means  to  deny  the  license,  or  to  deny  that  the  defendant 
entered  by  virtue  of  that  license.  It  is  this  ambigutly 
which  appears  to  constitute  the*fault.(/)  The  following  is 
another  example.  In  trespass  for  assault  and  battery  the 
defendant  justified,  for  that  he,  being  master  of  a  ship,  com- 
manded the  plaintiff  to  do  some  service  in  the  ship,  which 
be  refused  to  do,  the  defendant  moderately  chastised  him. 
The  plaintiff  traversed,  with  an  absque  hoc,  that  the  defend- 
ant moderately  chastised  him ;  and  this  traverse  was  held  to 
be  a  negative  pregnant ;  for  while  it  apparently  means  to 
put  in  issue  only  the  question  of  excess  (admitting  by  im- 
plication the  chastisement),  it  does  not  necessarily  and  dis- 
tinctly make  that  admission ;  and  is,  therefore,  ambiguous 
in  its  form.(^)  If  the  plaintiff  had  replied  tha^  the  defend- 
ant had  immoderately  chastised  him,  the  objection  would  have 
been  avoided ;  but  the  proper  form  of  traverse  would  have 
been  de  injuria  sua  proprid  absque  tali  causd.{h)  This,  by 
traversing  the  whole  *' cause  alleged,"  would  have  dis- 
tinctly put  in  issue  all  the  facts  in  the  plea,  and 
''^no  ambiguity  or  doubt  as  to  the  extent  of  the  [  *888  ] 
denial  would  have  arisen. 

This  rule,  however,  against  a  negative  pregnant,  appears, 
in  modern  times  at  least,  to  have  received  no  very  strict 
construction.    For    many  cases  have  occurred  in   which, 

(«)  Bac.  Ab.  Pleas,  &c.  p.  420,  5th  edit. 

(/)  "Therefore,*'  saj^s  Lord  Hobart,  ''the  lawrefoseth  doable  pleading, 
and  negative  pregnant,  though  they  be  tme,  because  they  do  inveigle,  and 
not  settle  the  judgment  upon  one  point."  Blade  v.  Drake,  Hob.  295.  26 
Hen.  6,  7.  Styles'  Pract.  Reg.  tit.  Negative  Pregnant ;  see  Appendix,  Notb 
(65). 

{g)  Anberie  v.  James,  Vent.  70 ;  1  Sid.  444 ;  2  Keb.  623,  S.  C. 

(A)  Auberie  v.  James,  Vent.  70 ;  see  as  to  the  traverse  de  infurid,  snpra,  p« 
163. 
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upon  various  grounds  of  distinction  from  the  general  rule 
that  form  of  expression  has  been  held  free  from  objee- 
tion.(i)  Thus,  in  debt  on  a  bond  conditioned  to  perform 
the  covenants  in  an  indenture  of  lease,  one  of  which  cove- 
nants was,  that  the  defendant,  the  lessee,  would  not  deliver 
possession  to  any  but  the  lessor  or  such  persons  as  should 
lawfully  evict  him,  the  defendant  pleaded,  that  he  did  not 
deliver  the  possession  to  any  hut  such  as  lawfully  evicted  him* 
On  demurrer  to  this  plea,  it  was  objected  that  the  same  was 
ill,  and  a  negative  pregnant;  and  that  he  ought  to  have  said, 
that  such  an  one  lawfully  evicted  him,  to  whom  he  delivered 
the  possession,  or  that  he  did  not  deliver  the  possession  to 
any ;  but  the  court  held  the  plea,  as  pursuing  the  words  of 
the  covenant,  good  (being  in  the  negative),  and  that  the  plain- 
tiff ought  to  have  replied  and  assigned  a  breach ;  and  there- 
fore judgment  was  given  against  him.(A;) 


[  *884  ]  ♦RULE  III. 

PLBADIR08  VVfT  HOT  BB  AB6n«BBTATnrB.(0  "^ 

N 

In  other  words,  they  must  advance  their  positions  of  fact  '^-^ 
in  an  absolute  form,  and  not  leave  them  to  be  collected  by 
inference  and  argument  only. 

Thus  in  an  action  of  trover  for  ten  pieces  of  money,  the 
defendant  pleaded  that  there  was  a  wager  between  the 
j>laintiff  and  one  C.  concerning  the  quantity  of  yards  of 
velvet  in  a  cloak,  and  the  plaintiflT  and  C.  each  delivered 
into  the  defendant's  band  ten  pieces  of  money  to  be  deli- 
vered to  C.  if  there  were  ten  yards  of  velvet  in  the  cloak, 

(t)  See  sereral  instanoeB  mentioned  in  Com.  IMg.  Pleader  (R.  6). 

ik)  Pnllin  v.  Nicholas,  1  Ley.  83 ;  see  Com.  Dig.  Pleader,  (E.  6)  ;  semb. 
oont.  Lea  v.  Lnthell,  Cro.  Jac.  559. 

(/)  Bae.  Ab.  Pleas,  &o.  (I.  5)  ;  Com.  Dig.  Pleader,  (E.  S)  ;  Co.  Lift.  303 
a ;  Djer,  43  a ;  Wood  v.  Batts,  Cro.  Elix.  260 ;  Ledesham  v.  Lnbram,  Cro. 
Blis.  870;  Blackmore  v.  Tidderley,  11  Mod.  38;  S  Salk.  423,  8.  C. ;  Mur- 
ray V.  East  India  Company,  5  Bam.  k  Aid.  215 ;  Digby  v.  Alexander,  8 
Bing.  416 ;  Austin  v.  Parker,  13  Pick.  222.' 
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and  if  not,  to  the  plaintilQ^  and  proceeded  to  allege  th€U 
upon  measuring  of  the  chak  it  w€ts  found  that  there  were  ten 
yards  of  velvet  therein^  whereupon  the  defendant  delivered 
the  pieces  of  money  to  C.  Upon  demurrer,  ''  Gawdj  held 
the  plea  td  be  good  enough ;  for  the  measuring  thereof  is 
the  fittest  way  for  the  trying  it ;  and  when  it  is  so  fonnd 
by  the  measuring,  he  had  good  cause  to  deliver  them  out 
of  his  hands  to  him  who  had  won  the  wager."  But  Fenner 
and  Popham  held,  that  the  *plea  was  not  good ; 
"  for  it  may  be  that  the  measuring  was  &lse,  and  [  *885  ] 
therefore  he  ought  to  have  averred,  in  fsict,  that 
there  were  ten  yards,  and  that  it  was  so  found  upon  the 
measuring  thereo£"(m)  So  in  an  action  of  trespass  for 
taking  and  carrying  away  the  plaintiff's  goods,  the  defend- 
ant pleaded  that  the  plaintiff  never  had  any  goods ;  upon 
which  the  court  remarked,  "  this  is  an  infallible  argument 
that  the  defendant  is  not  guilty;  and  yet  it  is  no  plea.'Xn) 
Again,  in  ejectment,  the  defendant  pleaded  a  surrender  of 
a  copyhold  by  the  hand  of  Fosset,  then  steward  of  the 
manor.  The  plaintiff  traversed  thai  Fosset'  was  steward. 
All  the  court  held  this  to  be  no  issue,  and  that  the  traverse 
ought  to  be  that  he  did  not  surrender ;  for  if  he  were  not  stew- 
ard, the  surrender  is  void.(o)  The  reason  of  this  decision 
appears  to  be,  that  to  deny  that  Fosset  was  steward,  could 
be  only  so  far  material  as  it  tended  to  show  that  the  sur- 
render was  a  nullity ;  and  that  it  was  therefore,  an  argu- 
mentative denial  of  the  surrender;  which  if  intended  to 
be  traversed  ought  to  be  traversed  in  a  direct  form. 

It  is  a  branch  of  this  rule  thai  two  affirmatives  do  not  make 
a  good  issue.{p)    The  reason  is,  that  the  ^traverse 
by  the  second  affirmative,  is  argumentative  in  its  [  *S86  ] 
nature.    Thus,  if  it  be  alleged  by  the  defendant 

(m)  LedesliAm  v.  Lnbram,  Cro.  Elis.  870. 

(n)  Doct.  PI.  41 ;  Djer,  43  a.  (o)  Wood  v,  Batto,  Cro.  Elii.  960. 

Ip)  Com.  Dig.  Pleader,  (B.  S)  ;  Co.  Litt  126  a ;  per  Boiler,  J.,  Chandler 
V.  BobertB,  Doug.  60 ;  Doct.  PI.  43,  360 ;  Zouch  and  Bamfield's  Case»  I 
Leon.  77 ;  Tomlin  v.  Surface,  1  WUi.  6. 
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that  a  party  died  seised  in  fee,  and  the  plaintiff  allege  that 
he  died  seised  in  tail,  this  is  not  a  good  issue  ;{q)  because 
the  latter  allegation  amounts  to  a  denial  of  a  seisin  in  fee,  bat 
denies  it  by  argument  or  inference  only.  It  is  this  branch 
of  the  rule  against  argumentativenesa  that  gave  rise  (as  in 
part  already  ezplainedXO  ^  ^^^  form  of  a  special  traverse. 
Where,  for  any  of  the  reasons  mentioned  in  a  preceding 
part  of  this  work,  it  becomes  expedient  for  a  party  travers- 
ing to  set  forth  new  affirmative  matter,  tending  to  explain 
or  qualify  his  denial,  he  is  allowed  to  do  so ;  bat  as  this, 
standing  alone,  will  render  his  pleading  argumentative^  he 
is  required  to  add  to  his  affirmative  allegation  an  express 
denial,  which  is  held  to  cure  or  prevent  the  argumenta- 
tiveness.(«)  Thus  in  the  example  last  given,  the  plaintiff 
may  allege,  if  he  pleases,  that  the  party  died  seised  in  tail ; 
but  then  he  must  add,  absque  hocy  that  he  died  seised  in  fee, 
and  thus  resort  to  the  form  of  a  special  traverse.(^) 
Another   branch  of  the   rule  against  argumentativeness 

is,  thai  two  negatives  do  not  make  a  good  %ssue.(x) 
[  *887  ]  *Thu8,  if  the  defendant  plead  that  he  requested 

the  plaintiff  to  deliver  an  abstract  of  his  title, 
but  that  the  plaintiff  did  not,  when  so  requested,  deliver 
such  abstract,  but  neglected  so  to  do,  the  plaintiff  cannot 
reply  that  fie  did  not  neglect  and  re/use  to  deliver  such 
abstract,  but  should  allege  affirmatively  that  he  did  de- 
liver.{y) 

EULE  IV. 

PLKADDTOS  MQST  VOT  Bl  HTPOTHBTICAL,  OB  IB  THB  ▲LTBIUrAnyB.(«) 

Thus  in  an  action  of  debt  against  a  gaoler  for  the  escape 
of  a  prisoner,  where  the  defendant  pleaded,  that  if  the  said 

{q)  Doct  Fl.  S49  ;  5  Hen.  VII.  11,12.  (r)  Supra,  p.  179. 

(s)  Bac.  Ab.  Pleas,  &c.  (H.  3)  ;  Cooitnej  v.  Phelps,  Sid.  301 ;  Herring 
V.  Blacklow,  Cro.  Eliz.  30;  10  Hen.  6,  7,  pi.  91. 

(f)  Doct.  PI.  349.  ix)  Com.  Dig.  Pleader,  (R.  3.) 

(y)  Martin  v.  Smith,  6  East,  577. 

(b)  Griffith  9.  Ejles,  1  Bos.  &  Pol.  413;  Cook  v.  Cox,  3  M.  lb  S.  114; 
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prisoner,  did  at  any  time  or  times  after  the  said  commit- 
ment, &c.,  go  at  large,  he  so  escaped  without  the  knowledge 
of  the  defendant  and  against  his  will ;  and  that  if  any  such 
escape  was  made,  the  prisoner  voluntarily  returned  into 
custody  before  the  defendant  knew  of  the  escape,  &c.,  the 
court  held  the  plea  bad;  for  he  cannot  plead  hypotheti- 
cally,  that  if  there  has  been  an  escape,  there  has  also  been 
a  return.  He  must  either  stand  upon  an  aver- 
ment that  there  has  been  no  escape,  or  *that  there  [  *888  ] 
have  been  one,  two,  or  ten  escapes ;  after  which 
the  prisoner  returned."(a) 

So  where  it  was  charged  that  the '  defendant  wrote  and 
published,  or  caused  to  be  written  or  published,  a  certain 
libel,  this  was  considered  as  bad  for  uncertainty .(() 

RULE  V. 

FtSADZireS  XUIT  HOT  BB  BT  WAT  OF  BBOITAL,  BUT   VU8T    BB    P08ITI¥B  IB    THBIB 

F0RV.(0} 

The  following  example  may  be  adduced  to  illustrate  this 
kind  of  fault.  If  a  declaration  in  trespass  for  assault  and 
battery  make  the  charge  in  the  following  form  of  expres- 
sion : — *'  And  thereupon  the  said  A,  B.  by ,  his  attor- 
ney, complains,  for  that  whereas  the  said  C.  D.  heretofore, 
to  wit,  &c.,  made  an  assault,"  &c.,  instead  of  "  for  that  the 
said  C.  D.  heretofore  to  wit,  &c.,  made  an  assault,"  &c.,  this 
is  bad,  for  nothing  is  positively  affirmed.(cQ 

The  King  v.  Brereton,  1  Mod.  SSO ;  Witherley  v.  Sarsfield,  1  Show.  127 ; 
Bex  V.  Morlej,  1  Toa.  &  Jer.  SSI ;  Smith  o.  The  London,  Brighton,  &c. 
Batlway  Co.,  7  C.  B.  78S. 

(a)  Griffiths  0.  Eyles,  1  Bos.  &  Pal.  418. 

(6)  The  King  v.  Brereton,  8  Mod.  830. 

(e)  Bac.  Ab.  Plean,  &c.  (B.  4);  Sheriand  v.  Heaton,  8  Bulst.  S14; 
Wettenhall  v.  Sherwin,  8  Ler.  306 ;  Mom  v.  Thacker,  8  Lot.  193;  Hore  v. 
Chapman,  8  Salk.  636 ;  DnnstaU  v.  Dnnstall,  8  Show.  27 ;  Gonrnej  v. 
Fletcher,  8  Show.  895 ;  Bobbe  r.  Edmunds,  Ld.  Raym.  1413 ;  Wilder  v, 
Handj,  Stra.  1151 ;  Marshall  v.  Higgs,  Stra.  1168. 

{d)  See  the  authorities  last  cited.  It  will  be  obserred,  however,  that  in 
frupau  on  the  case  the  "  whereas"  is  unobjectionable ;  being  used  only 
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*So  where  a  deed  or  other  instrument  is  pleaded,  it  is  in 
general  not  proper  to  allege  (though  in  the  words  of  the  in- 
strument itself)  that  it  is  tuitnessed  {testatum  existit)  that  such 
a  party  granted,  &c. ;  but  it  should  be  stated  absolutely  and 
directly  that  he  granted,  &;c.  But  as  to  this  point  a  differ- 
ence has  been  established  between  declarations  and  other 
pleadings.  In  the  former  (for  example,  in  a  declaration  of 
covenant,)  it  is  sufficient  to  set  forth  the  instrument  with  a 
testatum  existit,  though  not  in  the  latter.  And  the  reason 
given  is,  that  in  a  declaration  such  statement  is  merely  in- 
ducement, that  is,  introductory  to  some  other  direct  allega- 
tion. Thus  in  covenant  it  is  introductory  to  the  assignment 
of  the  breach.(e) 

BULB  VI. 

TRWaS  ABB  TO  BB  PLBADBD  ACCORDIIIO  TO  TflBIB  LB«AL  BFrBOT  OB  OFBBA- 

TIOII.(/) 

The  meaning  is,  that  in  stating  an  instrument  or  other 
matter  in  pleading,  it   should  be  set  forth  *not 

[  *890  ]  according  to  its  tenor,  but  according  to  its  effect 
in  law;  and  the  reason  seems  to  be  that  it  is  under 

the  latter  aspect  that  it  must  principally  and  ultimately  be 

as  introdnctory  to  some  Biilweqnent  posidre  allegBtion.  See  the  same  cases 
and  the  fbnns  of  declaratioii  in  the  first  chapter ;  see  also  Bing  v.  Boxbrongfa, 
S  Crompt.  &  Jer.  418  ;  S  Tjrr.  470,  from  which  it  would  seem  that  the  objec- 
tion can  in  no  case  be  taken  on  general  demurrer.  See  also  Brown  o.  Thnr- 
low,  4  D.  &  L.  801,  and  16  M.  &  W.  86 ;  Coffin  v.  Coffin,  S  Mass.  858,  864 ; 
Honghton  v.  Darenport,  28  Pick.  885,  240. 

(«)  BaltiTantv.  Holman,  Cro.  Jac.  587  ;  1  Sannd.  274,  n.  (1);  see  die 
form  of  declaring  with  a  testatum  exUtitf  8  Went.  852,  528. 

(/)  Bae.  Ab.  Pleas,  Ac.  (I.  7)  ;  Com.  Dig.  Pleader,  (C.  87)  ;  2  Sannd. 
97,  and  97  b,  n.  (2)  ;  Barker  v.  Lade,  4  Mod.  150 ;  Howell  v.  Bichards, 
11  East,  688;  Bloore  v.  Barl  of  Plymouth,  8  Bam.  &  Aid.  66  ;  Stroud  v. 
Iiadj  Qerrard,  1  Salk.  8 ;  I  Sannd.  285  b,  n.  (9)  ;  Pike  v.  Eyre,  9  Bam.  & 
Cress.  909 ;  Price  v.  Willinms,  I  Tjr.  &  Gr.  197 ;  Wright  v,  Williams,  1 
Tyr.  St  Gr.  875 ;  Johnson  v.  Carter,  16  Mass.  445.  See  per  Parke  B.  in 
Simpson  v.  Nicholls^  8  M.  ft  W.  240 ;  Attwood  v.  Taylor,  M.  ft  G.  281 
note  (cQ. 
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oonsidfiredy  and,  therefore  to  plead  it  in  terms  or  forms  only, 
is  an  indirect  and  circuitous  method  of  allegation.  Thus, 
if  a  joint  tenant  conveys  to  his  companion  by  the  words 
"gives,"  "grants,"  &o.  his  estate  in  the  lands  holden  in  join- 
ture, this,  though  in  its  terms  a  grant,  is  not  properly  such 
in  operation  of  law,  but  amounts  to  that  species  of  convey- 
ance called  a  release.  It  should  therefore  be  pleaded  not 
that  he  '^  granted,"  &c.,  but  that  he  "  released,"  &c.{g)  So 
if  a  tenant  for  life  grant  his  estate  to  him  in  reversion,  this 
is  in  effect  a  surrender,  and  must  be  pleaded  as  such,  and 
not  as  a  grant.{h)  So  where  the  plea  stated  that  A.  was 
entitled  to  an  equity  of  redemption,  and  subject  thereto 
that  B.  was  seized  in  fee,  and  that  they  by  lease  and  release 
granted,  &c.,  the  premises,  excepting  and  reserving  to  A. 
and  his  heirs,  &c.,  a  liberty  of  hunting,  &c. ;  it  was  held 
upon  general  demurrer,  and  afterwards  upon  writ  of  error 
that  as  A.  had  no  legal  interest  in  the  land,  there  could  be 
no  reservation  to  him:  that  the  plea,  therefore, 
*alleging  the  right  (though  in  terms  of  the  deed)  [  *S91  ] 
by  way  of  reservation  was  bad ;  and  that  if  (as  was 
contended  in  argument)  the  deed  would  operate  as  a  grant 
of  the  right,  the  plea  should  have  been  so  pleaded,  and 
should  have  alleged  a  grant  and  not  a  reservation,{i) 

(g)  2  Sannd.  97  ;  Barker  v.  Lade,  4  Mod.  150,  151. 

(A)  Barker  v.  Lade,  4  Mod.  151. 

(t)  Moore  v.  Earl  of  Plymouth,  3  Bam.  &  Aid.  66  ;  et  vide  supra,  p.  311. 

On  the  same  principle,  where  a  deed  or  other  instrument  is  pleaded,  it  is 
in  general  not  proper  to  allege  (though  in  the  words  of  the  instrument 
itself)  that  it  is  witneMsed  {teMtatum  existit)  that  such  a  party  granted,  &o. ; 
but  the  operation  of  the  deed  or  instrument  should  be  expressly  arerred, 
by  stating  directly,  that  he  granted,  &c.  But  as  to  this  point  a  distinc- 
tion has  been  established  between  declarations  and  other  pleadings.  In 
the  former  (for  example  in  a  declaration  of  corenant)  it  is  sufficient  to 
set  forth  the  instrument  with  a  testatum  exittit,  though  not  in  the  latter. 
And  the  reason  given  is,  that  in  a  declaration  such  statement  is  only  in* 
ducement  to  the  action.  Thus  in  oorenant,  it  is  introductory  to  the 
assignment  of  the  breach.  1  Saund.  274,  note  (/),  and  cases  there  cited. 
This  distinction  was  recently  recognised  in  Smith  v.  Scott,  6  C.  B.  (N.  8.) 
771. 
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The  rale  in  question  is  in  its  terms  often  confined  to 
deeds  and  conveyances.  It  extends,  however,  to  all  instra- 
xnents  in  writing,  and  contracts  written  or  verbal;  and 
indeed  it  may  be  said  generally  to  all  matters  or  transac- 
tions whatever  which  a  party  may  have  occasion  to  allege 
in  pleading,  and  in  which  the  form  is  distinguishable  from 
the  legal  effQCt.{k)  But  there  is  an  exception  in  the  case  of 
a  declaration  for  written  or  verbal  slander^  where  (as  the 
action  turns  on  the  words  themselves)  the  words  them- 
selves must  be  set  forth ;  and  it  is  not  sufficient  to  allege 
that  the  defendant  published  a  libel  containing  false  and 
scandalous  matter  in  svisiance,  as  follows,  &c.,  or  used  words 
to  the  effect  following,  &c.(Z) 


[  ♦892  ]  *RULE  VII. 

PLIADIH88  SHOULD  OBBBRTI  TBB   KBOWB  AHD  ABCIBMT  PORKS   OV  BXPRBSSIOB, 

AS  OOBTAINBD  IB  APPROYBD   PRBCBDBHT8.(m) 

Thus  the  forms  of  original  writs  and  of  declarations  con- 
tained in  the  first  chapter,  present  various  specimens  of 

{k)  Stroad  r.  Lady  Gerrard,  I  Salk.  8  ;  Hart  v.  Proadfoot,  8  Dowl.  306 ; 
Turner  v,  Hardej,  9  M.  &  W.  770 ;  Wilson  o.  BraddyH,  9  Exch.  718.  ThiB 
mie  of  pleading  is  applied  not  only  to  cases  in  which  the  legal  effect 
appears  on  the  face  of  the  promise  itself,  when  it  is  in  writing,  or  appears 
from  the  words  proved  to  hare  been  nsed,  when  the  promise  is  oral,  but 
is  also  applied  to  cases  in  which  the  legal  effect  is  shown  by  evidence  ab 
extra.  Cleaves  v.  Lord,  3  Gray,  66  ;  Blake  v.  Crowinshield,  9  N.  H.  304  ; 
Silver  v.  Haseltine,  I  Chitty  R.  39  ;  Wickes  o.  Gordon,  S  B.  &  Aid.  335 ; 
Gladstone  v.  Keale,  13  East,  410. 

(/)  Wright  V,  Clements,  3  Bam.  ft  Aid.  503 ;  Cook  o.  Cox,  3  M.  ft  S. 
110 ;  Newton  o.  Stnbbs,  2  Show.  435  ;  Commonwealth  v,  Wright,  I  Cash.  46. 
See  an  example  of  the  manner  in  which  a  libel  is  set  forth,  snpra,  24,  43. 
Bat  in  an  action  for  a  malicioas  prosecution  it  is  safficient  to  declare 
guod  crimen  fdonim  impotuit^  without  stating  the  words  nsed.  Pippet  o. 
Heam,  5  Bam.  ft  Aid.  634 ;  Blizard  v,  Kelly,  2  Bam.  ft  Cress.  283 ;  Davis 
V.  Noake,  6  M.  ft  S.  33. 

(m)  Com.  Dig.  Abatement,  (G.  7)  ;  Buckley  v.  Rice  Thomas,  Plow. 
123 ;  Dally  v.  King,  1  H.  Bla.  1  ;  Slade  r.  Dowland,  2  Bos.  ft  Pal.  570 ; 
Dowland  v.  Slade,  5  East,  272 ;  King  o.  Frazer,  6  East,  351 ;  Dyster  v. 
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technical  language,  appropriate  from  the  remotest  times  to 
each  particular  cause  of  action,  from  which  it  would  be  in- 
artificial and  incorfect  to  deviate.(H')  Some  of  the  general 
issues  also  present  examples  of  forms  of  expression  fixed 
by  ancient  usage,  from  which  it  is  improper  to  depart. 
And  another  illustration  of  this  rule  occurs  in  the  follow- 
ing  modern  case.  To  an  action  on  the  case,  the  defendants 
pleaded  the  statute  of  limitations,  viz.  that  they  were  not 
guilty  within  six  years,  &o.  The  court  decided  upon  special 
demurrer,  that  this  form  of  pleading  was  bad,  upon  the 
ground,  that  "  from  the  passing  of  the  statute  to  the  present 
case,  the  invariable  form  of  pleading  the  statute  to  an 
action  on  the  case  for  a  wrong,  has  been,  to  allege  that  the 
cause  of  action  did  not  accrue  within  six  years,  &c. ;  and  that 
it  was  important  to  the  ^administration  of  justice, 
that  the  usual  and  established  forms  of  pleading  [  *S98  ] 
should  be  observed."(o) 

It  may  be  remarked,  however,  with  respect  to  this  rule, 
that  the  allegations  to  which  it  relates  are  of  course  only 
those  of  frequent  and  ordinary  recurrence;  and  that  even 
as  to  these,  it  is  rather  of  uncertain  application,  as  it  must 
be  oflen  doubtful  whether  a  given  form  of  expression  has 
been  so  fixed  by  the  course  of  precedents,  as  to  admit  of 
no  variation.(j>) 

Another  rule  connected  in  some  measure  with  the  last, 
and  apparently  referable  to  the  same  object,  is  the  follow- 
ing:— 

Battje,  3  Barn.  &  Aid.  448;  per  Abbott,  C.  J.,  Wright  v,  Clements,  8  B.  & 
Aid.  507. 

CO  "  The  object  of  harlng  certain  recogniied  forms  of  pleading,  is  to  pre- 
yent  the  time  of  the  court  from  being  occapied  with  vain  and  nseless  speculations 
as  to  the  meaning  of  ambignoos  terms.''  Pollock  C.  B.  in  Williams  o.  Jar- 
man,  13  M.  &  W.  138.  And,  therefore,  as  remarked  bj  Sir  £.  Coke,  *<the 
order  of  good  pleading  is  to  be  observed,  which,  being  inrerted,  great  prejudice 
may  grow  to  the  part j  tending  to  the  subrersion  of  the  law — Online  placitandi 
serrato  serratur  et  jus."  Co.  Litt.  803  a. 

(o)  Dyster  v.  Battye,  3  Bam.  k  Aid.  448* 

(p)  See  Appendix,  Notb  (66). 
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RULE  VIII. 


« 


PLBADXVai  IHOVLD  MATS  THIIR  PHOPBR  FORMAI.  COMKCKCSlTSirra  AVD 

C01ICLUBI01lft.(f) 

This  rule  refers  to  certain  formulse  occurring  at  the  com^ 
mencement  of  pleadings  subsequent  to  the  declaration,  and 
to  others  occurring  at  the  conclusion, 

*A  formula  of  the  latter  kind,  inasmuch  as  it 
[  *894:  ]   prays  the  judgment  of  the  court  for  the  party  plead- 
ing, is  often  denominated  the  j^ra^er  of  jvdgment. 
A  PLEA  TO  THB  JUBISDICTION  has  Usually  no  commence^ 
ment  of  the  kind  in  question.(r)    Its  conclusion  is  as  fol- 
lows : — 

— the  said  defendant  prays  judgment,  if  the  court  of  oar  lord  the  king 
here  will  or  ought  to  have  further  cognisance  of  the  plea  («)  a(pre8aid. 

or  (in  some  cases)  thus : — 

— the  8iud  defendant  prays  judgment  if  he  ought  to  be  compelled  to 
answer  to  the  said  plea  here  in  court.  (<) 

A  PLEA  IN  SUSPENSION  sccms  also  to  be  in  general 
pleaded  without  formal  cominencement,(u)  Its  conclusion  is 
thus : — 

— ^the  said  defendant  prays  that  the  suit  may  remain  or  be  respited  with- 
out day  until,  &c.(jb) 

[  *895  ]       *A  PLEA  IN  ABATEMENT  is  also  Usually  pleaded 

Cq)  Co.  Litt.  303  b ;  Com.  Dig.  Pleader,  (£.  27)  (E.  28)  (£.  32)  (E.  33) 
(F.  4)  (F.  5)  (0.  1) ;  Com.  Dig.  Abatement,  (I.  12) ;  2  Saond.  209,  n. 
(1)  ;  per  Holt,  C.  J.,  Bower  v.  Cook,  5  Mod.  146. 

(r)  1  Chitty,  450,  1st  edit.  But  sometimes  it  has  such  eommmetmrnt.  See 
Ibid. 

(«)  1  Went.  49 ;  8  Bl.  Com.  803 ;  Powers  v.  Cook,  Lord  Bay.  63. 

(0  1  Went.  41,  49 ;  Bsc.  Ab.  Pleas,  ftc.  (B.  2)  ;  per  Holt,  C.  J.>  Bowyer 
V.  Cook,  ft  Bfod.'146 ;  Powers  v.  Cook,  Ld.  Ray.  68. 

(h)  2  Chitty,  472,  let  edit. ;  Plasket  v.  Beeby,  4  East,  4Sft. 

(x)  See  Lib.  Plae.  9,  10 ;  1  Went.  15 ;  2  Saond.  210,  n.  (1)  ;  John  IM 
lop's  Case,  8  Bep.  69 ;  Beg.  Plae.  180. 


i 


BULSa  OF  PLBADliNa.  896 

without  a  formal  commencement  within  the  meaning  of  this 
rale.(^)    The  conclusion  is  thus : — 

in  case  of  plea  founded  on  objection  to  the  frame  of  the 
original  writ  (in  real  or  mixed)  on  the  declaration  (in  per- 
sonal) actions — 

—prays  jadgment  of  the  said  writ  (or  declaration),  and  that  the  same 
may  be  quashed,  (s) 

in  case  of  plea  founded  on  the  disability  of  the  party — 

— prays  jadgment,  if  the  said  plaintiff  onght  to  be  answered  to  his  said 
declaration,  (a) 

A  PLEA  IN  BAB,  until  the  change  of  practice  introduced 
by  the  recent  rule  of  Hil.  T.  4  W.  IV.,  had  this  comm^ence- 
ment: — 

— says  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  afore- 
said action  against  him  the  said  defendant,  because  he  says,  &c. 

This  formula  is  called  actio,  non. 

♦The  conclusion  was, —  [  *396  ] 

—prays  jadgment  if  the  sud  plaintiff  ought  to  have  or  maintain  his 
aforesaid  action  against  him. 

But  as  these  expressions  were,  from  the  great  compara- 
tive frequency  of  pleas  in  bar,  of  almost  continual  occur- 
rence, it  was  thought  desirable,  for  the  sake  of  brevity,  to 
abandon  altogether  the  use  of  formulas  which  led  to  so 
much  reiteration;  and  by  the  Bule  of  court  just  mentioned, 
it  was  accordingly  provided,  that  in  future  it  should  not  be 
necessary,  where  the  plea  is  pleaded  in  har  of  the  whole 

(y)  %  Sannd.  209  a,  n.  (1)  ;  1  Arch.  305;  Latw.  11;  Qdf  See  the 
precedents,  2  Chitty,  Ist  edit.  tit.  Pleas  in  Abatement ;  1  Went.  tit.  Abate- 
ment. 

(c)  Powers  v.  Cook,  Ld.  Bay.  63;  2  Sannd.  209  a,  n.  (1)|  Com.  IHg. 
Abalement,  (I.  12) ;  2  Chitty,  414,  Ist  edit.  Yet  in  some  instances  it  seems 
It  may  be  «t  euHa  cognoMcere  vtlit.  Ibid.  411.  Ohatland  v,  Thornley,  12 
fBast,544. 

(a)  Co.  Litt.  128  a ;  Com.  Dig.  Abatement,  (L  12) ;  1  Went.  58,  82 ; 
see  Appendix,  Kotb  (67). 
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action  generally,  to  use  any  allegation  of  actionem  non,  or 
any  prayer  of  judgment ;  but  that  a  plea  pleaded  without 
such  formal  parts  shall  nevertheless  be  taken  as  pleaded  in 
bar  of  the  action.(i)[31] 

A  BSPLICATION  TO  A  PLEA  TO  THE  JUBISDICTION  has  this 

commencement : — 

—says,  that  notwithstanding  anything  by  the  said  defendant  aboTe 
alleged,  the  court  of  oar  lord  the  king  here  ought  not  to  be  precluded 
from  haying  further  cognisance  of  the  plea  aforesaid,  because  he 
says,  ftc.(e) 

or  this — 

— says  that  the  siud  defendant  ought  to  answer  to  the  said  plea  here  in 
court,  because  he  says,  Ac.(d) 

[  •897  ]  *and  this  conclusion : — 

— ^wherefore  he  prays  judgment,  and  that  the  court  here  may  take 
cognisance  of  the  plea  aforesaid,  and  that  the  said  defendant  may 
answer  over,  &c.(e) 

A  REPLICATION  TO  A  PLEA  IN  SUSPENSION  should  proba- 
bly have  this  commencement: — 

— says  that  notwithstanding  anything  by  the  sud  defendant  abore 
alleged,  the  suit  ought  not  to  stay  or  be  respited  because,  he  says, 

And  this  conclusion: — 

— ^wherefore  he  prays  judgment  if  the  suit  ought  to  stay  or  be  respited, 
and  that  the  said  defendant  may  answer  over. 

A  BBPLICATION  TO  A  PLEA  IN  ABATEMENT  haS  this  COm- 

mencement: — 

where  the  plea  was  fonnded  on  objection  to  the  declara- 
tion,— 


(6)  See  Appendix,  Notb  (68.) 
(<f)  1  Went.  89. 
(/)  Liber  Intrat. 


(c)  1  Went.  60 ;  Lib.  Flao.  848. 
(6)  Lib.  Plac.  848 ;  1  Went.  80. 


[81]  And  see  this  note  in  the  author's  appendiz,  particnlarly,  for  die  rea 
sons  of  this  alteration. 
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-^njfl,  th^at  his  said  declaration  by  reason  of  anytliing  in  the  said  plea 
alleged,  ought  not  to  be  quashed ;  because  he  says,  &o.(  g) 

where   the  plea  was    fouDcled    on    the  disability  of  the 
party,— 

* — says,  that  notwithstanding  anything  in  the  said  plea 

alleged,  he  the  said  plaintiff  ought  to  be  answered  to  his  said  f  *898  1 

declaration ;  because  he  says,  &c,(h) 

The  conclusion  in  most  cases  is  thus : — 
in  the  former  kind  of  plea, — 

— ^wherefore  he  prays  judgment,  and  that  the  said  declaration  may  be 
adjudged  good,  and  that  the  said  defendant  may  answer  oyer,  Ae, 

in  the  latter, — 

— ^wherefore  he  prays  judgment,  and  that  the  said  defendant  may 
answer  over,  &o.(t) 

A  BEPLICATION  TO  A  PLSA  IN  BAB,  before  the  Bule  Hil. 
4  W.  IV.,  of  court  above  mentioned,  had  this  commence- 
ment:— 

—says,  that  by  reason  of  anything  h^^lje  ^aidjpjea  filleged  h&  ought  4[i9i 
to  be  barred  from  haying  and  mainfcdiSing^  hft  ^lo^aSoT  act&it  s^in^i  - 
him  the  said  defendant,  because  he  says,  &c 


w  V  V  ^  •* 


'  ^  ^ 

«  « 


This  formula  is  commonly  called  pifeohidi-fJn.     '     \  '"•  :  .'     /-  :\   -/ 

The  conclusion  was  thus : — 

♦in  Debt—  '  [  *899  ] 

—wherefore  he  prays  judgment,  and  his  debt  aforesaid,  together  with 
his  damages  by  him  sustained,  by  reason  of  the  detention  thereof,  to  bo 
adjudged  to  him. 

ig)  See  1  Arch.  309 ;  Bast.  Ent.  126  a ;  Sabine  v.  Johnstone,  1  Bos.  9r 
Pal.  60. 

(A)  1  Went.  42 ;  1  Arch.  309. 

(i)  I  Went.  43,  45,  54 ;  1  Arch.  809 ;  Bast.  Ent  126  a ;  Blue  v.  Harcourt. 
8  Hod.  281 ;  1  Salk.  177  ;  1  Show.  155 ;  Carth.  137,  S.  C.  As  to  the  cases 
in  which  the  conclusion  should  be  different,  and  should  pray  damages,  see  2 
Saund.  211,  n.  (3)  ;  Medina  o.  Stonghton,  Ld.  Bay.  594  ;  Co.  Ent.  160  a. ; 
LO.  Ent.  123;  Lib.  Plac.  1. 
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in  Covenant, — 

— wherefore  he  prays  jadgment,  and  his  damages  by  him  sostainedi  hj 
reason  of  the  said  breach  of  eorenaaty  to  be  adjudged  to  him. 

in  Trespass, — 

— wherefore  he  prays  judgment,  and  his  damages  by  him  sustuned,  by 
reason  of  the  committing  of  the  said  trespasses,  to  be  adjudged  to  him. 

in  Treapasa  on  the  ease;  in  Assumpsit, — 

— wherefore  he  prays  judgment,  and  his  damages  by  him  sustained,  by 
reason  of  the  not  performing  of  the  said  seyeral  promises  and  undertak- 
ings, to  be  adjudged  to  him. 

in  lyespcus  on  the  case, — in  general, — 

— ^wherefore  he  prays  judgment,  and  his  damages  by  him  sustained,  by 
reason  of  the  oommitting  of  the  said  sereral  grieranees,  to  be  ai^udged 
to  him. 

And  in  all  other  actions  the  replioation,  in  like  Qumner, 
concluded  with  a  prayer  of  judgment  for  damages,  or  other 
appropriate  redress,  according  to  the  nature  of  the  action.(/) 

•But  the  rule  of  HiL  4  W.  IV.  provides  that  no  , 
\  t.^^  I  all^gatiOB;(H4»p^if(mein  non^  ot precludi  non,  or  prayer 

of'judgmfftAj  sBall  in  future  be  neoessary  in  any 

*:p3^wiu^  8Ute6(|ilent  )ipon  a  plea  pleaded  m  har  of  the  y^Ie 
<£ct%(jn''yenefaUg ;  b'uC  that  every  replication  or  subsequent 
pleading,  pleaded,  without  these  formulas,  shall  neverthe- 
less be  taken  as  in  bar  or  maintenance  respectively  of  the 
action. 

With  respect  to  plbadinos  subsbquxnt  to  thx  bbpli- 
OATIOK,  it  will  be  sufficient  to  observe  in  general,  that  those 
on  the  part  of  the  defendant  commence  and  conclude  like 
the  plea ;  those  on  the  part  of  the  plaintifl^  like  the  replica* 
tion. 

The  forms  of  commencement  and  oondnsion  giyen  above 
are  subject  to  the  following  variations : — 

Firsts  with  respect  to  pleas  in  aiatement.  Matters  of 
abatement,  in  general,  only  render  the  action  ahateahle  upon 

(/)  See  the  fonn»,  2  Chitty,  615,  628,  630,  641|  lit  edit. ;  1  Arch.  410^ 
442. 
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plea : — ^but  there  are  others,  such  as  the  death  of  the  plain- 
tiff or  defendant  before  verdict  or  judgment  by  defaalt,  that 
are  said  to  abate  it  de  facto;  that  is,  by  their  own  immediate 
effect,  and  before  plea;  the  only  use  of  the  plea  in  such 
cases  being  to  give  the  court  notice  of  the  fact.(^) 
Where  the  action  is  merely  ^ahateahU,  the  forms  [  ^401  ] 
of  conclusion  above  given  are  to  be  observed ; — 
but  when  abated  cfe/octo,  the  conclusion  must  pray,  "  whether 
the  court  will  further  proceed;"  for  the  declaration  being 
already  and  ipso  foucto  abated  it  would  be  improper  to  pray 
that  it  "  may  be  quashed."(Z) 

Again,  when  a  plea  in  bar  is  pleaded  after  a  premoris 
plea,{m)  it  has  a  commencement  and  conclusion,  of  actio,  non 
uUerius  ;  as  in  the  example,  supra,  p.  66. 

So,  if  a  plea  in  bar  be  founded  on  any  matter  arising 
after  the  commencement  of  the  action,  though  it  be  not  pleaded 
c^ter  a  previous  plea,  it  has  the  same  commencement  and  con- 
clusion of  actio,  non  ulteriiLs,(n)  and  actionem  non  generally, 
would  be  improper ;  for  that  formula  is  taken  to  refer  in 
point  of  time,  to  the  commencement  of  the  suit,  and  not  to 
the  time  of  plea  pleaded.(o) 

Again,  all  pleadings  by  way  of  estoppel  have  a  commence" 
merU  and  conclusion  peculiar  to  themselves.  A  plea  in 
estoppel  has  the  following  commencement:  "says, 
that  the  said  plaintiff  ought  *not  to  be  admitted  [  ^402  ] 
to  say''  (stating  the  allegation  to  which  the  estop- 
pel  relates); — and  the  following  conchmon:  ''wherefore  he 
prays  judgment,  if  the  said  plaintiff  ought  to  be  admitted, 
against  his  own  acknowledgment^  by  his  deed  aforesaid" 
(or  otherwise,  according  to  the  matter  of  the  estoppel,) 

ik)  Bac.  Ab.  AbAtemcnt,  (K.)  (6.)  (F.)  ;  Com.  Dig.  Abatement,  (B. 
17:)  SSannd.  210,  n.  (1). 

(0  Com.  Dig.  Abatement,  (H.  83),  (I.  12)  ;  2  Saond.  210,  o.  (1) ;  Hal- 
lowes  V.  Locy,  8  Ler.  120.  ^  v^ 

(m)  As  to  this  kind  of  plea,  see  snpra,  p.  65. 

(a)  Le  Bret  v,  Papillon,  4  East,  502  ;  2  Chitty,  421,  Ist  edit.L    .        j  /S 

(p)  Ibid. ;  Erans  v.  Prosser,  8  T.  B.  186 ;  Selw.  Ni.  Pri.  18rf&^,.  I;^ 
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''  to  say  that"  (stating  the  allegation  to  which  the  estoppel 
relates-Xi?)  A  replication,  by  way  of  estoppel  to  a  plea, 
either  in  abatement  or  bar,  has  this  commencement:  "says, 
that  the  said  defendant  ought  not  to  be  admitted  to  plead 
the  said  plea  by  him  above  pleaded ;  because  he  says.  &g."  (;) 
Its  conclusion,  in  case  of  a  plea  of  abatement,  is  as  follows: 
'*  wherefore  he  prays  judgment  if  the  said  defendant  ought 
to  be  admitted  to  his  said  plea,  contrary  to  his  own  ac- 
knowledgment, &c.,  and  that  he  may  answer  over,  &c.  ;'X0 
— in  case  of  a  plea  in  bar, — "wherefore  he  prays  judgment, 
if  the  said  defendant  ought  to  be  admitted,  contrary  to  his 
own  acknowledgment,  &c.,  to  plead,  that"  (stating  the  alle- 
gation to  which  the  estoppel  relates.XO  Bgoinders  and 
subsequent  pleadings  follow  the  forms  of  pleas  and  replica- 
tions respectively  .(^) 

Again,  if  any  pleading  be  intended  to  apply, 
[  'iOS  ]  to  *part  only  of  the  matter  adversely  alleged,  it 
must  be  qualified  according  to  its  comm^encemeni 
and  co7uilusion.{u)  And  it  would  seem  from  the  language 
of  the  Rule  of  Hil.  4  W.  IV.,  above  cited,  that  where  the 
pleading  is  to  part  only,  even  pleas  in  bar,  and  other  plead- 
ings consequent  upon  them,  should  still  retain,  notwith- 
standing that  rule,  their  ancient  forms  of  commencement 
and  conclusion. 

Another  variation  occurs  in  the  action  of  replevin.  Avow- 
ries and  cognizances,  instead  of  being  pleaded  with  actio, 
non,  commence  thus — an  avowry,  that  the  defendant  *^  well 
avows^^ — a  cognizance,  that  he  "loell  acknowledges^^  the 
taking,  &c. ;  and  concludes  thus — that  the  defendant  prays 


ip)  1  Arch.  202 ;  Veale  v.  Warner,  1  Saiind.  325 ;  3  Ed.  HI.  21. 
iq)  Took  V.  Glascock,  1  Saand.  257  ;  2  Chitty,  590,  592,  Ist  edit, 
(r)  2  Chitty,  590. 

(«)  2  Chitty,  592,  Ist  edit.    See  WUkinson  o.  Kirby,  15  C.  B.  480 ;  Simp- 
son V.  The  Accidental  Ins.  Co.,  2  C.  B.  (N.  S.)  257. 
(t)  Yeale  o.  Warner,  1  Sannd.  325. 
(«)  Weeks  v.  Peach,  1  Salk.  179 ;  see  the  example  snpra,  p.  270. 
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judgment  and  a  retarn  of  the  said  goods  and  chattels,  toge- 
ther with  his  damages,  &o.,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided,  to  be  adjudged  to 
him,"  &c.  And  the  subsequent  pleadings  have  correspond- 
ent Yariations.(a:;) 

While  pleadings  have  thus,  in  general,  their  formal 
commenceTnents  and  conclitsio7is,{y)  it  is  to  be  observed  there 
is  an  exception  to  this  rule,  in  the  case  of  all  such  plead- 
ings as  tender  issue.  These,  instead  of  the  conclu- 
sion with  a  prayer  of  jiuigment,  *as  in  the  above.  [  *404  ] 
forms,  conclude  (in  the  case  of  the  trial  by  jury) 
to  the  courUry  ;  or  (if  a  different  mode  of  trial  be  proposed,) 
with  other  appropriate  formulae,  as  explained  under  the 
second  rule  of  the  first  section.(s)  Pleadings  which  tender 
issue  have,  however,  the  formal  commencements  ;  unless  they 
are  pleaded  in  bar  or  maintenance  of  the  whole  action  gene- 
rally ;  for  in  that  case  the  rule  of  court  dispenses  with  these 
formulas  altogether. 

In  general  a  defect  or  impropriety  in  the  commencement 
and  conclusion  of  a  pleading,  is  ground  for  demurrer.(a) 
But  if  the  commencement  pray  the  proper  judgment,  it 
seems  to  be  sufficient,  though  judgment  be  prayed  in  an 
improper  form  in  the  conclusion,{b)  And  the  converse  case, 
as  4o  a  right  of  prayer  in  the  conclusion  with  an  improper 
comtnencemerU^  has  been  decided  the  same  way .(c)  So,  if 
judgment  be  simply  prayed,  without  specifying  what  judg- 
ment it  is  said  to  be  sufficient ;  and  it  is  laid  down,  that  the 

(x)  See  examples,  8  Went.  106,  107, 109,  US,  Ac. 

(y)  See  Appendix,  Notb  (69). 

(«)  Snpra,  p.  231,  238. 

(a)  Nowlted  V,  Qeddei,  1  East,  634 ;  Wilson  v.  Kemp,  8  M.  &  S.  549 ; 
Le  Bret  v.  Papillon,  4  East,  508 ;  Com.  Dig.  Pleader,  (E.  87) ;  Weeks  o. 
Peach,  1  Salk.  179  ;  Powell  o.  FuUerton,  8  Bos.  k  Pnl.  480.  But  in  soma 
eases,  a  bad  conclusion  makes  the  plea  a  mere  nnllitj,  and  operates  as  a 
diaeotUinuanee.  Bisse  v.  Haroonrt,  3  Mod.  881 ;  1  Salk.  177  ;  1  Show.  155 ; 
Garth.  137,  S.  G.  $  Weeks  v.  Peach,  1  Salk.  179. 

(&)  Street  v,  Hopkinson,  Bep.  Temp.  Hard*  345. 

(e)  Talbot  v.  Hopwood,  Fort.  335. 
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court  will,  in  that  case,  ex-officio,  award  the  proper 
[  *406  ]  legal  *coii8eqQeDce.(c2)     It  seems,  however,  that 

these  relaxations  from  the  role  do  not  apply  to  pleas 
in  abatemerU;  the  court  requiring  greater  strictness  in  these 
pleas,  with  a  view  to  discourage  their  use.(e) 

It  will  be  obserred,  that  the  commencement  and  concbman 
.  of  a  plea  are  in  such  form  as  to  indicate  the  view  in  which 
it  is  pleaded,  and  to  mark  its  object  and  tendency,  as  being 
either  to  the  jurisdiction,  in  suspension,  in  abatement,  or  in 
bar.  It  is,  therefore,  held,  that  the  class  and  character  of 
a  plea  depend  upon  these  its  formular  parts ;  which  is  ordi* 
narily  expressed  by  the  maxim  conclusio  fctcit  placitumlf) 
Accordingly,  if  it  commcDce  and  conclude  as  in  bar,  but  con- 
tain matter  sufficient  only  to  abate  the  suit,  it  is  a  bad  plea 
in  bar,  and  no  plea  in  abatemeDt.(^)  And  on  the  oth^  hand, 
it  has  been  held,  that  if  a  plea  commence  and  conclude  as  in 
abatement,  and  show  matter  in  bar,  it  is  a  plea  in  abatement, 

and  not  in  bar.(A) 
[  *406  ]      *As  the  commencement  and  eonchmon  have  this 

effect,  of  defining  the  character  of  the  |)2ea,  so 
they  have  the  same  tendency  in  the  replication  and  ntbsequent 
pleadings.  For  example,  they  serve  to  show  whether  the 
pleading  be  intended  as  in  confession  and  avoidance,  or 
estoppel ;  anql  whether  intended  to  be  pleaded  to  the  whole, 
or  to  part.  From  these  considerations,  it  is  apparent  that 
they  are  forms,  which,  on  the  whole,  materially  tend  to 

(if)  1  Chittj,  446,  589,  Ist  edit. ;  Le  Bret  v.  Fapmon,  4  East,  50S;  1 
Sftund.  97,  n.  (1). 

(e)  The  King  v.  Shakspeare,  10  East,  83 ;  Attwood  v.  Davis,  1  Ban.  & 
Aid.  172  ;  tee  Appendix,  Notb  (70). 

(/)  Street  v.  Hopkineon,  Rep.  Temp.  Hardw.  846 ;  Medina  «.  Stonghtdn, 
1  Ld.  Bay.  598 ;  Talbot  v.  Hopewood,  Fort.  885. 

(S)  Nowland  r.  Geddes,  1  East,  684 ;  Wallis  v.  Savil,  1  Latw.  41 ;  t 
Samid.  S09  d.  n.  (1)  ;  Per  Littleton,  J.,  86  Hen.  VL,  18 ;  Medina  v.  Stoogh- 
ton,  1  Ld.  Ba/.  598. 

(A)  Medina  v.  Stonghton,  1  Ld.  Bay.  59S ;  (kdson  v.  Gk)od,  6  Taanti 
587 ;  see  Appendix,  Non  (71). 
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clearness  and  precision  in  pleading;  and  they  have,  for  that 
reason,  been  considered  under  this  section. 

The  Bale  of  court  dispensing  with  them  in  the  single  case 
of  pleas  in  bar  to  the  whole  action,  and  the  pleadings  conse* 
quent  upon  pleas  in  bar,  has  not,  in  its  pursuit  of  brevity, 
lost  sight  of  the  advantages  above  pointed  out,  as  resulting 
from  these  forms ;  for  as  the  rule  does  not  apply  to  any  de« 
soription  of  pleading  except  that  which  is  pleaded  in  bar  or 
maintenance  of  the  whole  action,  a  plea  or  replication,  &c., 
so  pleaded,  will  now  be  as  distinctly  characterized  by  the 
absence  of  commencement  and  conclusion,  as  it  formerly  was 
by  its  appropriate  accompaniments  of  actionem  nan,  preclvdi 
won,  or  prayer  of  judgment. 

In  connection  with  the  rule  of  pleading  last  mentioned, 
and  in  a  view  to  the  same  objects  of  clearness  and  precision, 
is  established  the  following  rule. 


♦RULE  IX.  [  •407  ] 

rLBADIHtt  WnOH  XI  BAD  IN  PA»T  M  BAD  ALTO«BTBBB.(t) 

The  meaning  of  this  rule  is,  that  if  in  any  material  part 
of  a  pleading,  or  in  reference  to  any  of  the  material  things 
which  it  undertakes  to  answer,  or  to  either  of  the  parties 
answering,  the  pleading  be  bad,  though  in  other  respects 
to  be  free  from  objection,  the  whole  of  it  is  open  to  de- 
murrer ;  so  that,  if  the  objection  be  good,  the  whole  plead- 
ing in  question  is  overruled,  and  judgment  given  accord- 

(0  Com.  Dig.  Pleader,  (B.  36,)  (F.  25)  ;  1  Saund.  28,  n.  (2)  ;  Webb  u 
Martin,  1  Ley.  48 ;  Bowe  o.  Totte,  WiUes,  14  ;  Traeman  v.  Hunt,  1  T.  R. 
40 ;  Webber  «.  TitUI,  2  Saund.  127  ;  Dnffield  v.  Scott,  3  T.  R.  874 ;  Hedges 
V.  Cbapman,  2  Ring.  523 ;  Earl  of  8t.  Germains  «.  Willan,  2  Ram.  &  Ores. 
216 ;  Clarkson  v.  LawBon,  6  Ring.  273 ;  Crump  v.  Adney,  1  Cromp,  &  Mee. 
332 ;  Tremeere  v.  Morison,  1  Ring.  N.  C.  89  ;  Calvert  o.  Moogs,  10  A.  &  £• 
632 ;  Sherman  v.  Thompson,  11  A.  &  £.  1027  ;  Phillips  o.  Claggatt,  10  M.  & 
W.  102 ;  Gabriel  o.  Dresser,  15  C.  R.  622 ;  Wilkinson  v.  Kirbj,  15  C  R. 
430;  CbappeU  o.  Daridson,  18  C.  R.  194. 


407  OF  THB  PRINCIPAL 

iDgly.(^')  Tbas,  if  in  a  declaration  in  assompBit,  two  dif- 
ferent promises  be  alleged  in  two  different  counts,  and  the 
defendant  plead  in  bar  to  both  counts  conjointly,  the  statute 
of  limitations,  viz.,  tbat  he  did  not  promise  within  six  years, 
and  the  plea  be  an  insufficient  answer  as  to  one  of  the 
counts,  but  a  good  bar  as  to  the  other — the  whole  plea  is  bad, 
and  neither  promise  is  sufficiently  answered.(X;)  So,  where 
to  an  action  of  trespass  for  false  imprisonment  against  two 
defendants,   they  pleaded  that  one  of  them,   A^  haying 

ground  to  believe  that  his  horse  had  been  stolen 
[  *408  ]  by  the  ^plaintiff,  gave  him  in  charge  to  the  other 

defendant^  a  constable,  whereupon  the  constable, 
and  A.,  in  his  aid,  and  by  his  command,  laid  hands  on  the 
plaintiff,  &c. — the  plea  was  adjudged  to  be  bad  as  to  both 
the  defendants,  because  it  showed  no  reasonable  ground 
of  suspicion:  for  A.  could  not  justify  the  arrest  without 
showing  such  ground ;  and  though  the  case  might  be  differ- 
ent as  to  the  constable,  whose  duty  was  to  act  on  the  charge, 
and  not  to  deliberate,  yet  as  he  had  not  pleaded  separately, 
but  had  joined  in  A.'s  justification,  the  plea  was  bad  as  to 
him  also.(Q 

This  rule  seems  to  result  from  that  which  requires  each 
pleading  to  have  its  proper  formal  commencement  and  con- 
clusion. For  by  those  forms  (it  will  be  observed,)  the  mat- 
ter which  any  pleading  contains,  is  offered  as  an  entire 
answer  to  the  whole  of  that  which  last  preceded.  Thus, 
in  the  first  example  above  given,  the  defendant  would  prior 
to  the  Rule  of  court  dispensing  with  the  actionem  norij  &c., 
have  alleged,  in  the  commencement  of  his  plea,  tbat  the 
plaintiff  "ought  not  to  have  or  maintain  his  action,^^  for 
the  reason  therein  assigned :  and  therefore  he  would  pray 
judgment,  &c.,  as  to  the  w^ole  action,  in  the  conclusion.    If, 

{H)  As  to  the  point  how  far  a  plea  disproved  in  part,  is  disproved  alto- 
gether, see  Cousins  v.  Padden,  4  Dowl.  494. 

ik)  Webb  p.  Martin,  1  Lev.  48.  See  aoc.  Ljne  v.  Siesfield,  1  H.  &  N. 
S78. 

(/)  Hedges  v.  Chapman,  2  Bing.  523. 
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therefore,  the  answer  be  insufficient  as  to  one  count,  it 
cannot  avail  as  to  the  other ;  because,  if  taken 
*as  a  plea  to  the  latter  only,  the  commencement  [  *409  ] 
and  conclusion  would  be  wrong.  It  is  to  be 
observed  that  there  was  but  one  plea,  and  consequently 
there  would  have  been  but  one  commencement  and  conclu- 
sion ;  but  if  the  defendant  had  pleaded  the  statute,  in  bar 
to  the  first  count  separately,  and  then  pleaded  it  to  the 
second  count,  with  a  new  commencement  and  conclusion, 
.thus  making  two  pleas  instead  of  one,  the  invalidity  of  one 
of  these  pleas  could  not  have  vitiated  the  other. 

As  the  declaration  contains  no  commencement  or  conclu- 
sion of  the  kind  to  which  the  last  rule  relates,  so,  on  the 
other  hand,  the  declaration  does  not  fall  within  the  rule 
now  in  question.  Therefore,  if  ^  declaration  be  good  in 
part,  though  bad  as  to  another  part,  relating  to  a  distinct 
demand  divisible  from  the  rest,  and  the  defendant  demur 
to  the  whole,  instead  of  confining  his  demurrer  to  the 
faulty  part  only,  the  court  will  give  judgment  for  the 
plaintifil(7nX17)  It  is  also  to  be  observed,  that  the  rule 
applies  only  to  material  allegations;  for  where  the  objec- 
tionable matter  is  mere  surplusage,  and  unnecessarily  in- 
troduced, (the  answer  being  complete  ^without 
it,)  its  introduction  does  not  vitiate  the  rest  of  f  *410  ] 
the  pleading.(n) 

(m)  1  Sannd.  2S6,  n.  (9) ;  Bac.  Ab.  Pleas,  Ac.  (B.  16)  ;  Cutforthay  v. 
Taylor,  Baym.  395 ;  Judin  v,  Samuel,  1  New  Bep.  43 ;  Bainbridge  v.  Day,  1 
Salk.  318 ;  Powdick  v.  Lyon,  11  East,  565  ;  Amory  o.  Broderick,  5  Barn.  & 
Aid.  718  ;  see  also  Bing  v,  Boxborougfa,  2  Cromp.  &  Jer.  418 ;  Ferguson  v. 
Mitchell,  4  Dowl.  513,  and  the  reporter's  note,  p.  524  (6). 

(n)  Dnffield  v,  Soott,  3  T.  B.  377. 

(17)  See  Second  Appendix,  Note  (13). 
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SECTION  VI. 

OV  BULM  WHICH   TSKD  TO  PRBTVNT  PBOLIXITT  AHD   BBLAT  QT  PLBAOIVO. 

RULE  I. 

THBRB  MUST  BB  BO  DBPABTUBB  IB  PLBAOnra.(o) 

A  departure  takes  place  when,  in  any  pleading,  the 
party  deserts  the  ground  that  be  took  in  his  last  antece- 
dent pleading,  and  resorts  to  another.(^) 

A  departure  obviously  caA  never  take  place  till  the 
rq)lic(Uion, 

Of  departure  in  the  replication,  the  following  is  an  ez« 
ample.  In  assumpsit,  the  plaintififs,  as  executors,  declared 
on  several  promises  alleged  to  have  been  made  to  the 
[  *411  ]  testator^  in  his  life-time.  The  ^defendant  pleaded 
that  she  did  not  promise  within  six  years,  before 
the  obtaining  of  the  original  writ  of  the  plaintifb.  The 
plaintifiBs  replied  that  within  six  years*  before  the  obtain- 
ing of  the  original  writ^  the  letters  testamentary  were 
granted  to  them;  whereby  the  action  accrued  to  them  the 

(o)  Co.  Litt.  804 ;  Richards  v.  Hodges,  2  Saand.  84 ;  Dudlow  v.  W«tdioni| 
16  East,  89  )  Tolputt  v.  Wells,  1  M.  &  S.  895  ;  Fisher  v.  Pimble7»  11  East, 
188 ;  Winstone  v.  Linn,  1  Barn.  &  Cress.  460 ;  Prince  v.  Bmnatte,  1  Bing. 
N.  C.  485  ;  Meyer  v,  Haworth,  8  A.  &  £.  467  ;  Green  o.  James,  6  M.  &  W. 
656;  Eeay  o.  Goodwin,.  16  Mass.  1 ;  Hapgood  r.  HonghlOB,  8  Pick.  451 ; 
and  see  the  namerons  authorities  collected  in  Com.  Dig.  Pleader,  (P.  7,) 
(F.  11)  ;  Bac.  Ab.  Pleas,  &c.  (L.)  ;  Yin.  Ab.  tit.  Departure ;  1  Arch.  S47, 
858;  see  Appendix,  Note  (72). 

(/»)  Lord  Coke  defines  it  thns :  "  A  departure  in  pleading  is  said  to  be, 
when  the  second  plea  containeth  matter  not  pnkvuant  to  his  former,  and 
which  fortifleth  not  the  same  $  and  therefore  it  is  called  decessus,  because  he 
departeth  from  his  former  plea."  Co.  Litt.  804  a.  Tarletom  v.  Wells,  2  N. 
Hamp.  808. 

Mr.  Serjeant  Williams  gives  the  following  definition:  *'A  departure  in 
pleading  is  said  to  be  when  a  iduti  quits  or  departs  from  one  defence  which  he 
has  first  made,  and  has  recourse  to  another : — it  is,  when  his  second  plea  does 
not  contain  matter  pursuant  to  his  first  plea,  and  which  does  not  tnppOTt  and 
fortify  it.*'    2  Saund.  84,  note  (II). 
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inid  plaintiff s  within  six  years.  The  court  held  this  to  be 
a  departure ;  as  in  the  declaration  they  had  laid  promises 
to  the  testator f  but  in  the  replication,  alleged  the  right  of 
action  to  accrue  to  themselves  as  exeeutars,{q)  They  ought 
to  have  laid  promise  to  themselyea  as  executors,  in  the 
declaration,  if  they  meant  to  put  their  action  on  this 
ground.  • 

But  a  departure  does  not  occur  so  frequently  in  the  re- 
plication as  in  the  rejoinder. 

In  debt  on  a  bond  conditioned  to  perform  an  award,  so 
that  the  same  were  delivered  to  the  defendant  by  a  cer- 
tain time,  the  defendant  pleaded  that  the  arbitrators  did 
not  make  any  award  The  plaintiff  replied,  that  the 
arbitrators  did  make  an  award  to  such  an  effect ;  and  that 
the  same  was  tendered  by  the  proper  time.  The  defend- 
ant rejoined  tluii  the  award  was  not  so  tendered.  On  de- 
murrer, it  was  objected  that  the  rejoinder  was  a  departure 
from  the  plea  in  bar;  ''for,  in  the  plea  in  bar, 
the  defendant  says  that  the  arbitrators  made  '^no  [  *412  ] 
award;  and  now,  in  his  rejoinder,  he  has  im- 
pliedly confessed  that  the  arbitrators  have  made  an  award, 
but  says  that  it  was  not  tendered  according  to  the  condi- 
tion, which  is  a  plain  departure ;  for  it  is  one  thing  not  to 
make  an  award,  and  another  thing  not  to  tender  it  when 
made.  And,  although  both  these  things  are  necessary,  by 
the  condition  of  the  bond,  to  bind  the  defendant  to  per- 
form the  award,  yet  the  defendant  ought  only  to  rely  upon 
one  or  the  other  by  itself,"  &c. — "but,  if  the  truth  had 
been  that,  although  the  award  was  made,  yet  it  was  not 
tendered  according  to  the  condition,  the  defendant  should 
have  pleaded  so  at  first,  in  his  plea/'  &c.  And  the  court 
gave  judgment  accordingly .(r)  So,  in  debt  on  a  bond 
conditioned  to  keep  the  plaintiffi  harmless  and  indemni- 
fied from  all  suits,  &c.,  of  one  Thomas  Cook,  the  defend- 
er) Hickman  v.  Walker,  Wnies,  S7. 
(r)  Roberts  o.  Harriett,  2  Saimd.  188. 
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ants  pleaded  that  they  had  kept  the  plaintiffs  harmless,  kc.{s) 
The  plaintiffs  replied  that  Cook  sued  them;  and  so  the 
defendant  had  not  kept  them  harmless,  &c.  The  defend- 
ants rejoined,  that  they  had  not  any  notice  of  the  damnifica- 
tion.   And  the  court  held,   first,  that  the  matter  of  the 

rejoinder  was  bad,  as  the  plaintiff  were  not 
[  *418  ]  bound  *to  give  notice ;   and,   secondly,   that  the 

rejoinder  was  a  departure  from  the  plea  in  bar : 
for,  in  the  bar,  the  defendants  plead  that  "they  have 
saved  harmless  the  plaintifiBs,"  and  in  the  rejoinder,  con- 
fess, that  they  have  not  saved  harmless,  but  allege  that 
they  had  not  notice  of  the    damnification;   which  "is  a 

plain  departurc'XO  ^»  ^^  ^^^^  ^°  ^  bond  conditioned  to 
perform  the  covenants  in  an  indenture  of  lease,  one  of 
which  was,  that  the  lessee,  at  every  felling  of  wood,  would 
make  a  fence, — the  defendant  pleaded  that  they  had  vuA 
felled  any  wood,  &c.  The  plain  tifi^  replied  that  he  had 
felled  two  acres  of  wood,  but  made  no  fence.  The  de- 
fendant rejoined  that  he  did  make  a  fence;  this  was  ad- 
judged a  departure.(u) 

These,  it  will  be  observed,  are  cases  in  which  the  party 
deserts  the  ground,  in  point  o{  fact,  that  he  had  first  taken. 
But  it  is  also  departure,  if  he  puts  the  same  &cts  on  a 
new  ground  in  point  of  law;  as  if  he  relies  on  the  effect  of 
the  common  law,  in  his  declarations,  and  on  a  custom  in 
his  replication ;  or  on  the  effect  of  the  common  law  in  his 
plea,  and  a  statute  in  his  rejoinder.  Thus,  where  the 
plaintiff  declared  in  covenant  on  an  indenture  of  appren- 
ticeship,  by  which  the  defendant   was  to  serve   him  for 

seven  years,  and  assigned  as  a  breach  of  cove- 
[  *414  ]  nant,  that  the  defendant  departed  *"  within  the 

seven    years, — and    the    defendant    pleaded    in 

(«)  This  plea  was  bad,  for  not  showing  how  thej  had  kept  harmless,  (I 
Sannd.  117,  n.  (1),  snpra,  p.  861)  ;  bat  the  conrt  held  the  fiudt  cored  bj 
pleading  oyer ;  Tide  supra,  p.  147. 

(0  Cutler  V.  Sonthem,  1  Sannd.  116. 

(a)  Dyer,  853  b. 
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fancy, — to  which  the  plaintiff  replied  that,  by  the  custom 
of  London,  infants  may  bind  themselves  apprentioeSi — 
this  was  considered  as  a  departare.(2;)  Again,  in  trespass, 
the  defendant  made  title  to  the  premises,  pleading  a  demise 
for  60  years  made  by  the  college  of  B.  The  plaintiff  re- 
plied that  there  was  another  prior  lease  of  the  same  pre- 
mises, which  had  been  assigned  to  the  defendant,  and 
which  was  unexpired  at  the  time  of  making  the  said  lease 
for  60  years;  and  alleged  a  proviso  in  the  act  of  81  Hen. 
YIII.,  0. 13,  avoiding  all  leases  by  the  colleges  to  which  that 
act  relates,  made  under  such  circumstances  as  the  lease 
last  mentioned.  The  defendant,  in  his  rejoinder,  pleaded 
another  proviso  in  the  statute,  which  allowed  such  leases 
to  be  good  for  21  years,  if  made  to  the  same  person,  &c. ; 
and  that  by  virtue  thereof,  the  demise  stated  in  his  plea  was 
available  for  21  years  at  least.  The  judges  held  the 
rejoinder  to  be  a  departure  from  the  plea ;  for  in  the  bar, 
he  pleads  a  lease  of  60  years,  and  in  the  rejoinder  he  con- 
cludes upon  a  lease  for  21  years,"  &o.  And  they  observed 
that  the  "  defendant  might  have  shown  the  statute  and  the 
whole  matter  at  first."(y) 

*To  show  more  distinctly  the  nature  of  a  de-   [  *416  ] 
parture,  it  may  be  useful  on  the  other  hand  to  give 
some  examples  of  cases  that  have  been  held  not  to  fall 
within  that  objection. 

In  debt  on  a  bond  conditioned  to  perform  covenants, 
one  of  which  was,  that  the  defendant  should  account  for 
all  sums  of  money  that  he  should  receive,  the  defendant 
pleaded  performance.  The  plaintiff  replied,  that  26Z.  came 
to  his  hands  for  which  he  had  not  accounted.  The  de- 
fendant rejoined,  that  he  accounted  modo  sequente,  viz.,  that 
certain  male&ctors  broke  into  his  counting-house  and  stole 
it,  wherewith  he  acquainted  the  plaintiff.  And  it  was 
argued  on  demurrer,  "that  the  rejoinder  is  a  departure^ 

(»)  Mole  o.  Wallis,  1  Ler.  81. 

(jf)  Fnlmertflon  r.  Stewart,  Flowd.  102 ;  Dyer,  102  b.  S.  C. 
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for  falfiUing  a  coyenant  to  acoonnt,  cannot  be  intended  but 
by  actual  acconnting ;  whereas  the  rejoinder  does  not  show 
an  account,  but  an  excuse  for  not  accounting."  But  the 
court  held,  that  showing  he  was  robbed,  is  giving  an 
account;  and  therefore  there  was  no  departure.(2)  So  in 
debt  on  a  bond  conditioned  to  indemnify  the  plaintiff  from 
all  tonnage  of  certain  coals  due  to  W.  B.,  the  defendant 
pleaded  non  damnificatus ;  to  which  the  plaintiff  replied, 
that  for  6{.  of  tonnage  of  coals  due  to  W.  B.  his  barge 

was  distrained;  and  the  defendant  rejoined,  that 
[  *416  ]   no  tannage  wcu  due  to  W.  B.  for  the  *coals.    To 

this  the  plaintiff  demurred,  ''supposing  the  re- 
joinder to  be  a  departure  from  the  plea ;  for  the  defendant 
haying  pleaded  generally  that  the  plaintiff  was  not  damni- 
fied, and  the  plaintiff  haying  assigned  a  breach,  the  matter 
of  the  rejoinder  is  only  by  way  of  excuse,  confessing  and 
avoiding  the  breach,  which  ought  to  haye  been  done  at 
first,  and  not  after  a  general  plea  of  indemnity.  On  the 
other  side,  it  was  insisted  that  it  was  not  necessary  for  the 
defendant  to  set  out  all  his  case  at  first,  and  it  suffices  that 
his  bar  is  supported  and  strengthened  by  his  rejoinder. 
And  of  this  opinion  was  the  court "(<>)  Again,  in  an  action 
of  trespass  on  the  case  for  illegally  taking  toll,  the  plaintiff 
in  his  declaration  set  forth  a  charter  of  26  Hen.  YI^  dis- 
charging him  from  toll.  The  defendant  pleaded  a  statute 
resuming  the  liberties  granted  by  Hen.  VI.  I'he  plaintiff 
replied,  that  by  the  statute  4  Hen.  YII.,  such  liberties  were 
reyiyed ;  and  this  was  held  to  be  no  departure.(i)  Again, 
in  action  of  debt  on  a  bond  conditioned  for  the  performance 
of  an  award,  the  defendant  pleaded  that  the  arbitrators  did 
not  make  any  award:  the  plaintiff  replied  that  they  duly 
made  their  award,  setting  part  of  it  forth ;  and  the  defend- 

(s)  V«rd  V.  Smith,  S  Ler.  5 ;  1  Vent  1S1,  8.  C. 

fa)  Owen  o.  Reynolds,  Fort.  841 ;  dted  Bm.  Ab.  Fleu,  4e.«  p.  I5S, 
ftthed. 
(6)  Wood  V.  Hawkiliead.  Telr.  13. 
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ant,  in  fais  rejoinder,  set  forth  the  whole  award, 
verbatim,  by  which  it  appeared  that  the  *award  [  *417  ] 
was  bad  in  law,  being  made  as  to  matters  not 
within  the  submission.  To  this  rejoinder  the  plaintiff  de- 
murred, on  the  ground  that  it  was  a  departure  from  the 
plea, — ^for  bj  the  plea  it  had  been  alleged  that  there  was 
no  award,  which  meant  no  award  in  fact;  but  by  the 
rejoinder  it  appeared  that  there  had  been  an  award  in  fact. 
The  court,  however,  held  that  there  was  no  departure; 
that  the  plea  of  no  award,  meant  no  legal  and  valid  award 
according  to  the  submission ;  and  that  consequently  the 
rejoinder,  in  setting  the  award  forth,  and  showing  that  it 
was  not  conformable  to  the  sabmission,  maintained  the 
plea.(c)  So  in  all  cases  where  the  variance  between  the 
former  and  the  latter  pleading  is  on  a  point  not  mcUerial, 
there  is  no  departure.  Thus,  in  assumpsit,  if  the  declara- 
tion, in  a  case  where  the  time  is  not  material,(df)  state  a 
promise  to  have  been  made  on  a  given  day,  ten  years  ago, 
and  the  defendant  plead  that  he  did  not  promise  within  six 
years,  the  plaintiff' may  reply,  that  the  defendant  did  promise 
within  six  years  without  a  departure,(e)  becaase  the  time  laid 
in  the  declaration  was  immaterial. 

*The  rule  against  departure  is  evidently  neces-  [  ^418  } 
sary  to  prevent  the  retardation  of  the  issue.  For 
while  the  parties  are  respectively  confined  to  the  grounds 
they  have  first  taken  in  their  declaration  and  plea,  tho 
process  of  pleading  will,  as  formerly  demonstrated^  exhaust, 
after  a  few  alternations  of  statement,  the  whole  facts  in^ 
volved  in  the  cause ;  and  thereby  develop  the  question  ia 
di8pute.(/)    But  if  a  new  ground  be  taken  iA  any  part  of 

(c)  Fisher  v.  Pimbley,  11  Eftst,  188.  And  see  Dudlow  p,  Watchorn,  l& 
East,  89.  The  first  of  these  cases  seems  in  effect  ta  have  oYerrnled  some  for- 
mer decisions.  See  Morgan  v.  Bfan,  1  Sid.  180  ;  Rajm.  94,  S.  C  ;  Harding 
V.  Holmes,  1  Wils.  132  ;  Praed  o.  Duchess  of  Cumberland,  4  T.  B.  685 ;  2 
Hen.  Bl.  380;  8  Sannd.  190,  note  (d). 

id)  Vide  supra,  p.  892. 

(a)  Lee  o.  Bogers,  1  Ley.  110.    Cole  v.  Hawkinf,  10  Mod.  348,  8.  P. 

(/)  Snpra,  pp.  57,  68. 

28 
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the  series,  a  new  state  of  facts  is  introduced,  and  the  result 
is  consequently  postponed.  Besides,  if  one  departure  were 
allowed,  the  parties  might,  on  the  same  principle,  shift 
their  ground  as  often  as  they  pleased ;  and  an  almost  in- 
definite length  of  altercation  might  in  some  cases  be  the 
consequence.(^) 

RULE  II. 

▼BBM  ▲   PLBA   AMOVimi   TO  TBS    OKIT^KAL   IBBUS,  IT  BHOULD  BK   BO 

PLIADID.(A) 

It  has  been  explained,  in  a  former  part  of  the  work,  that 
in  most  actions  there  is  an  appropriate  form  of 
[  *419  ]  plea,  called  the  general  issue, — fixed  by  *ancient 
usage  as  the  proper  method  of  traversing  the 
declaration  when  the  pleader  means  to  deny  the  whole  or 
the  principal  part  of  its  allegations.(i)  The  meaning  of  the 
present  rule  is,  that  if  instead  of  traversing  the  declaration 
in  this  form,  the  party  pleads  in  a  more  special  way,  matter 
which  is  constructively  and  in  effect  the  same  as  the  general 
issue,  such  plea  will  be  bad ;  and  the  general  issue  ought  to 
be  substituted. 

Thus  to  a  declaration  in  trespass  for  entering  the  plain- 
tiff's garden,  the  defendant  pleaded  that  the  plaintiff  had  no 
such  garden.    This  was  ruled  to  be  ''  no  plea ;  for  it  amounts 

{g)  Vide  2  Sannd.  84  a,  n.  (1).  Bj  the  oommon  law,  departure  maj  be 
taken  adyantage  of  on  general  demnrrer.  And  also  Bince  the  statute  4  and  5 
Anne,  chap.  16.  1  Sannd.  (6th  ed.)  117,  note  (3).  Keay  v.  Goodwin,  16 
MaBB.  1,  S.  Spencer  v,  Sonthwick,  10  Johns.  259.  Stems  v,  Patterson,  14 
Johns.  132.  Andnu  v.  Waring,  20  Johns.  160.  Joy  v,  Simpson,  2  N.  Hamp. 
180.  Gould  Fl.  ch.  Vm.  {  78.  See  Djson  v.  Wood,  5  D.  &  B.  295,  and 
the  judgment  of  Littledale,  J.,  p.  300. 

(A)  Co.  Litt.  303  b;  Doct.  &  Stud.  271,  272;  Com.  Dig.  Pleader,  (E. 
14)  ;  Bac.  Ab.  Pleas,  Ac.  p.  370  to  376,  5th  edit. ;  16  Hen.  YI.,  16 ;  22 
Hen.  VI.,  37 ;  Holler  v.  Bush,  Salk.  394 ;  Birch  v.  Wilson,  2  Mod.  227 ; 
Ljnnet  ©.  Wood,  Cro.  Car.  157 ;  Wamear  v,  Wainsford,  Hob.  127  ;  Anon. 
12  Mod.  537 ;  Saunder's  Case,  12  Mod.  513 ;  Hallet  v.  Byrt,  5  Mod.  252. 
Thayer  v.  Brewer,  15  Pick.  217  ;  The  Earl  of  Lucan  v.  Smith,  1  H.  &  K.  481. 

(t)  Supra,  p.  155. 
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to  nothing  more  than  not  guilty ;  for  if  he  had  no  such 
garden  then  the  defendant  is  not  guilty."  So  the  defendant 
withdrew  his  plea,  and  said  not  guilty.{k)  So  in  trespass 
for  depasturing  the  plaintiff's  herbage,  non  depaacit  herhas, 
is  no  plea ;  it  should  be  not  guilty. (l)  So  in  debt  for  the 
price  of  a  horse  sold,  tfuU  the  defendant  did  not  buy,  is  no 
plea,  for  it  amounts  to  never  indebted.(m)  Again,  in  debt  on 
a  bond,  the  defendant  by  his  plea  confessed  the  bond,  but 
said  that  it  was  executed  to  another  person  than  the  plaintiff; 
this  was  bad,  as  amounting  to  non  est /actum.(n) 

*These  examples  show  that  a  special  plea  thus  [  *420  ] 
improperly  substituted  for  the  general  issue,  may 
be  sometimes  in  a  negative,  sometimes  in  an  affirmative  form. 
When  in  the  negative,  its  argufnentativenes8{o)  will  often  serve 
as  an  additional  test  of  its  faulty  quality.  Thus  the  plea  in 
the  first  example,  "  that  the  plaintiff  had  no  such  garden," 
is  evidently  but  an  argumentative  allegation,  that  the  de- 
fendant did  not  commit  because  he  could  not  have  committed 
the  trespass.  This,  however,  does  not  universally  hold; 
for  in  the  second  and  third  examples,  the  allegations  that 
the  defendant  *'  did  not  depasture,"  and  "  did  not  buy,"  seem 
to  be  in  as  direct  a  form  of  denial  as  that  of  not  guilty. 

If  the  plea  be  in  the  affirmative,  the  following  considera- 
tions will  always  tend  to  detect  the  improper  construction. 
If  a  good  plea,  it  must  (as  formerly  shown)  be  taken  either 
as  a  traverse  or  as  in  confession  and  avoidaiii3e.(  j?)  Now, 
taken  as  a  traverse,  such  a  plea  is  clearly  open  to  the  ob- 
jection of  argumentativeneas ;  for  two  affirmatives  make  an 
argumentative  issue.  (9)  Thus  if  in  action  on  a  bond  the 
defendant  plead,  that  it  was  executed  to  another  person, 

(ib)  10  Hen.  YI.,  16.  (/)  Doct.  Fl.  42,  cites  22  Hen.  YI.,  37. 

(m)  Yin.  Ab.  Certaintj  in  Pleadings,  (E.  15),  cites  Bro.  TraTerse,  Ac.  pi 
275 ;  82  Edw.  IV.,  29. 
(n)  Qifford  v.  Perkins,  1  Sid.  470 ;  1  Yent.  77,  8.  C. 
(o)  See  the  role  agminst  argnmentatiTeness,  snpra^  p.  SS4. 
(p)  Yide  snpra,  pp.  52, 138. 
(9)  Yide  sapra,  p.  385. 
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J.  S.,  it  is  an  argumentative  denial  that  it  was  executed  to 

the  plaintiff,  and  the  denial  should  have  been  in 
[  *421  ]   the  *direct  form,  non  est  &ctum.    On  the  other 

hand,  if  a  plea  of  this  kind  be  intended  by  way  of 
confession  and  avoidance,  it  is  bad  for  want  of  cohr.ir)  for 
it  admits  no  apparent  right  in  the  plaintiff. 

It  is  said  that  the  court  is  not  bound  to  allow  this  ob- 
jection ;  but  that  it  is  in  its  discretion  to  allow  a  special 
plea  amounting  to  the  general  issue,  if  it  involve  such 
matter  of  law  as  might  be  unfit  for  the  decision  of  a  jury.(«) 
It  is  also  said  that  as  the  courts  has  such  discretion,  the 
proper  method  of  taking  advantage  of  this  fault  is  not  by 
demurrer  but  by  motion  of  the  court,  to  set  aside  the  plea, 
and  enter  the  general  issue  instead  of  it.(^)  It  appears  from 
the  books,  however,  that  the  objection  has  frequently  been 
allowed  on  demurrer. 

As  a  plea  amounting  to  the  general  issue  is  usually  open 
also  to  the  objection  of  being  argumentative  or  that  of 
wanting  color,  we  sometimes  find  the  rule  in  question,  dis- 
cussed as  if  it  were  founded  entirely  in  a  view  to  those 

objections.  This,  however,  does  not  seem  to  be 
[  *422  ]  a  sufiiciently  *wide  foundation  for  the  rule : — for 

there  are  instances  of  pleas  which  are  faulty  as 
amounting  to  the  general  issue,  which  yet  do.  not  (as 
already  observed,)  seem  fairly  open  to  the  objection  of 
argumentativeness(ti) — and  which,  on  the  other  hand, 
being  of  the  negative  kind  or  by  way  of  traverse, — 
require  no  color.  Besides,  there  is  express  authority 
for  holding,  that  the  true  object  of  this  rule  is,  to  avoid 
prolixity  ; — and  that  it  is  therefore  properly  classed  under 
the  present  section.    For  it  is  laid  down  that  the  reason  of 

(r)  Vide  sapn,  p.  202. 

(s)  Bac.  Ab.  Pleas,  &c.,  p.  S74,  5th  edit. ;  Birch  v.  Wilson,  2  Mod.  274  $ 
Carr  v.  Hinchliff,  4  Barn,  ft  Cress.  547. 

(0  Warner  v.  Wainsford,  Hob.  127  ;  Ward  ft  Slant's  Case,  1  Leon. 
178. 

(v)  Snpra,  p.  204. 
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'*  pressing  a  general  issue  is  not  for  insufficiency  of  the 
plea,   but  not  to  make  long  records  when    there  is  no 

cause."(ajX18) 


RULE  III. 

BUSPLUBAttB  IB  TO  VM  ▲VOIDBD.(y) 

Surplusage  is  here  taken  in  its  large  sense,  as  including 
unnecessary  nuUter  of  whatever  description.(s;)  To  com- 
bine with  the  requisite  certainty  and  precision  the  greatest 
possible  brevity,  is  now  justly  considered  as  the  perfection 
of  pleading.  This  principle  however  has  not 
been  kept  *uniformly  in  view  at  every  era  of  the  [  *428  ] 
science.  Although  it  appears  to  have  prevailed 
at  the  earliest  periods,  it  seems  to  have  been  nearly 
forgotten  during  a  subsequent  interval  of  our  legal  his- 
tory ;(a)  and  it  is  to  the  wisdom  of  modern  judges  that  it 
owes  its  revival  and  restoration. 

1.  The  rule  as  to  avoiding  surplusage  may  be  con- 
sidered, first,  as  prescribing  the  omission  of  matter  wholly 
foreign.  An  example  of  the  violation  of  the  rule  in  this 
sense,  occurs,  when  a  plaintiff,  suing  a  defendant  upon  one 
of  the  covenants  in  a  long  deed,  sets  out  in  his  declaration 
not  only  the  covenant  on  which  he  sues,  but  all  the  other 

(x)  VTarner  v.  Wainsfbrd,  Hob.  127  ;  see  also  Ck>m.  Dig.  Pleader,  (E.  13)  ; 
Gardner  v.  Webber,  17  Pick.  411. 

(^)  Bristow  V.  Wright,  Dong.  667 ;  1  Saond.  233,  n.  (2)  ;  Yates  v.  Car- 
lisle, 1  Black.  Rep.  270 ;  Plowd.  Comm.  232 ;  Lord  o.  Houston,  11  East,  62 ; 
Cobbett  V.  Cochrane,  8  Bing.  17  ;  Bacon  v.  Ashton,  5  Dowl.  94 ;  Palmer  v. 
Gooden,  8  M.  &  W.  890 ;  Stephens  v.  Bigelow»  12  Mass.  438 ;  Hampshire 
Ifannfactarers'  Bank  v.  BiUings,  17  Pick.  87. 

(c)  In  its  most  strict  and  confined  meaning,  it  imports  matter  wholly  for- 
eign and  irreleYant. 

(a)  See  the  remarks  of  Sir  M.  Hale,  Hist  of  Com.  Law,  ch.  rii.  riii. 

(18)  See  Second  Appendix,  Note  (14). 
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coveBants,  thongh  relatiog  to  matters  wholly  irrdeYant  to 
the  caiise.(2^) 

2.  The  rale  also  prescribes  the  omission  of  matter 
which  though  not  wholly  foreign,  does  not  require  to  he 
stated.  Any  matters  will  &11  within  this  description, 
which  under  the  varions  mles  enumerated  in  a  former 
section,  as  tending  to  limit  or  qualify  the  degree  of 
certainty ,(c)  it  is  unnecessary  to  allege; — for  example, 
matter  of  mere  evidence^ — matter  of  law^ — or  other  things 
which  the  court  officially  notices, — ^matter  coming 
[  *424  ]  more  ^properly  from  the  other  side, — ^matter  neees- 
sarily  impliedy  &c. 
8.  The  rule  prescribes  generally  the  cultivation  of 
brevity,  or  avoidance  of  unnecessary  prolixity  in  the 
manner  of  statement.  A  terse  style  of  allegation,  involy- 
ing  a  strict  retrenchment  of  unnecessary  words,  is  the  aim 
of  the  best  practitioners  in  pleading ;  and  is  considered  as 
indicative  of  a  good  school. 

Surplusage  however  is  not  a  subject  for  demurrer; — 
the  maxim  being  that  utile  per  inutile  non  yitiatur.(cQ 
But  when  any  flagrant  fault  of  this  kind  occurs,  and  is 
brought  to  the  notice  of  the  court,  it  is  visited  with  the 
censure  of  the  judges.(e)  They  have  also  in  such  cases  on 
motion,  referred  the  pleadings  to  their  officer,  that  he  might 
strike  out  such  matter  as  is  redundant,  and  capable  of  being 
omitted  without  injury  to  the  material  averments:  and  in 
a  clear  case  will  themselves  direct  such  matter  to  be  struck 
out.    And  the  party  offending  will  sometimes  hare  to  pay 

the  costs  of  the  application.(/) 
[  *425  ]      *This  is  not  the  only  danger  arising  from  sur- 
plusage. 

(6)  DundM  V.  Lord  W^ymoath,  Cowp.  665 ;  Price  v.  Fletcher,  Cowp.  7S7 ; 
Phillips  V.  Fielding,  2  H.  Bl.  181. 

(e)  Vide  snpra,  pp.  342-376.  (d)  Co.  Litt.  803  b. 

(e)  Tates  v.  Carlisle,  1  Black.  270 ;  Price  v.  Fletcher,  Cowp.  727. 

(/)  Price  V,  Fletcher,  Cowp.  727  ;  Bristow  v.  Wright,  Doug.  667  ;  1  Tidd, 
667,  8th  edit. ;  Nichol  v,  Wilton,  1  Chittj,  Bep.  449,  450 ;  Carmack  v.  Qan- 
dry,  3  Bam  &  Aid.  272 ;  Brindley  v.  Dennett,  2  Bing.  184. 
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Though  traverse  oannot  be  taken  (as  elsewhere  shown) 
on  an  immaterial  allegation,(</)  yet  it  often  happens  that 
when  material  matter  is  alleged  with  an  unnecessary  detail 
of  circumstances,  the  essential  and  non-essential  parts  of 
the  statement  are  in  their  nature  so  connected,  as  to  be 
incapable  of  separation,  and  the  opposite  party  is  there- 
fore entitled  to  include  under  his  traverse,  the  whole  matter 
al]eged.(A)  The  consequence  evidently  is,  that  the  party 
who  has  pleaded  with  such  unnecessary  particularity,  has 
to  sustain  an  increased  burthen  of  proo^  and  incurs  greater 
danger  of  fitilure  at  the  trial. 

Most  of  the  principal  rules  of  pleading  have  now  been 
classed  in  reference  to  certain  common  objects  which  each 
class  or  set  of  rules  is  conceived  to  contemplate ;  and  have 
been  explained  and  illustrated  in  their  connection  with 
these  objects,  and  with  each  other.  But  there  still  remain 
certain  rules,  also  of  a  principal  or  primary  character, 
which  have  been  found  not  to  be  reducible  within 
this  principle  of  ^arrangement,  being  in  respect  [  *426  ] 
of  their  objects,  of  a  miscellaneous  and  uncon- 
nected kind.  These  will  form  the  subject  of  the  following 
section* 

SECTION  Vlt 

or  OBBTAIN  MMCBLLAKSOUB  BULBS. 

These  rules  relate  either  to  the  declaration^  the  plea^  or 
pleadings  in  general^  and  shall  be  considered  in  the  order 
thus  indicated.  [88] 

(^)  Sapr«,  p.  241.  (A)  Vide  snpra,  p.  249. 

[S3]  BULB  Z. — ^THB   DEOLABATION   IHOULD   OOXMBNCB  WITH  A  BBOITAL  OF 

THB  OBiQiNAL  WBiT.     (Com.  Dig.  Pleader  C.  12.) 

The  commencement  of  the  declaration,  in  perianal  actions,  generally 
eonaiBts  of  a  diart  recital  of  the  original  writ.  Accordingly,  where  the 
writ  directi  the  sheriff  to  summon  the  defendant,  as  in  deht,  and  corenant. 
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RULE  I. 

TBI  DIOLABATIOH  MD8T  BB  CONFOBMABLB  TO  TBB  OBWIBAL  WBIT.(I) 

This  is  a  rule  of  high  antiquity,  being  laid  down  by 
Bracton,(A;)  who  wrote  in  the  reign  of  Hen.  III.,  a  period 

i      (0  Com.  Dig.  Pleader,  (C.  13) ;  Bac.  Ab.  Pleas,  ftc.  (B.  4)  ;  Co.  Lift. 
90a  a ;  Bract.  431  a,  485  b. 
(ib)  Bract,  nbi  supra. 

the  declaration  begins,  '*  C.  D.  was  tumnumed  to  answer  A.  B.  of  a  plea," 
4bc.  On  the  other  hand,  where,  bj  the  writ,  the  defendant  is  required  to 
be  put  by  gages  and  safe  pledges,  as  in  trespass  on  the  case,  the  commence- 
ment is,  <*  C.  D.  was  attached  to  answer  A.  D.  of  a  plea,"  Ac  The  declara- 
tion then  proceeds  further  to  recite  the  writ,  by  showing  the  nature  of  the 
particular  requisition  or  exigency  of  that  instrument, — as,  for  example  (in 

debt :)   "of  a  plea  that  he  render  to  the  said  A.  B.  the  sum  of  

pounds,"  &c.  For  further  example,  the  reader  may  be  referred  to  the  dif- 
ferent specimens  of  declaration,  given  in  the  first  chapter.  From  these  it 
will  appear,  that  in  debt,  corenant,  detinue,  and  trespass,  nearly  the  whole 
original  writ  is  recited ;  but  not  in  trespass  on  the  case.  The  course  was 
formerly  the  same  in  the  latter  action,  also ;  but  as  this  led  to  an  inconre- 
nient  prolixity,  it  was,  by  rule  of  court,  (1  Tidd,  369,  4th  ed. ;  1  Saund. 
818,  n.  8,)  proTided,  that  in  that  and  somo  other  actions,  it  shaU  be  sufficient 
to  mention,  generally,  the  nature  of  the  action,  thus : — *'  a  plea  x>f  trespass 
upon  the  case,"  &c. ;  and  such  summary  form  has,  accordingly,  been  since 
used. 

In  real  and  mixed  actions,  the  writ  is,  in  general,  not  so  formally  recited. 
Thus,  in  the  writ  of  right,  the  count  begins,  '*  A.  B.  demands  against  CD." 
Ac. ;  and  the  case  is  the  same  in  formedon  and  dower.  In  general,  however, 
it  will  be  obsenred,  that  this  commencement  comprises  a  repetition  of  the  tenor 
of  the  writ ;  and,  in  some  actions,  as  in  quare  impedit,  the  writ  is  as  formally 
recited,  as  in  action*  personal. 

The  recital  of  the  writ  is  a  form  which  the  declaration  has  borrowed  from 
the  style  in  which  it  is  entered  on  the  record; — for  the  declaration  itself,  when 
actually  pronounced  in  court,  began,  in  general,  with  the  words,  Ceo  rons 
nonstre,  &c. 

The  recital  of  the  writ  is  not  considered  as  an  essential  part  of  the 
declaration ;  and  though  the  recital  be  erroneous,  the  declaration  is  not, 
therefore,  bad.  (Com.  Dig.  Pleader,  C.  12.)  1  Saund.  818,  n.  (8)  ;  Salk. 
701.) 

The  rule  under  consideration,  of  course,  does  not  apply  where  the  proceeding 
Is  by  bill ;  but  in  that  case  also,  the  declaration  has  its  proper  formal  oom- 
mencementa 
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ai  which  the  system  of  pleading  was  in  a  very  rude  and 
imperfect  state. [34] 

The  declaration  by  bill  oommenoes  with  the  following  formula: — "A. 
B.  complains  of  C.  D."  &c. ;  and  in  the  King's  Bench,  proceeds,  in  gene- 
ral, to  allege,  that  the  defendant  is  *'  in  the  cnstody  of  the  Marshal  of  the 
Marshalsea  of  onr  Lord  the  now  King  before  the  King  himself;"  (Com. 
Dig.  Pleader,  C.  8)  ;  rii.  that  he  is  a  prisoner  of  the  court ;  bnt,  in  case 
of  an  action  against  an  attorney  or  officer  of  the  conrt,  it  alleges  the  de- 
fendant to  be  sach  an  scttomey  or  officer,  without  stating  him  to  be  in 
custody,  ftc.  In  the  Common  Pleas,  the  capacity  of  the  defendant  as 
attorney  or  officer,  is  in  a  similar  manner  alleged ;  and,  in  the  Excheqner, 
the  declaration  commences  by  describing  the  plaintiff  as  "  a  debtor  to  oar 
soTereign  Lord  the  King."  Of  the  meaning  of  these  different  forms,  some 
explanation  may  be  collected  from  the  first  chapter  of  this  work;  bnt  it 
will  be  found  more  copiously,  in  treatises  which  profess  to  consider,  at 
large,  the  origin  of  the  respective  jurisdictions  of  the  Superior  courts.  (And 
see  the  forms  of  commencement  by  original,  and  by  bill,  in  the  different  courts, 
given  at  large,  2  Chitty,  1^.  1  Arch.  72.)  Steph.  on  Plead,  First  edit.  pp. 
420-423. 

[34]  It  may  be  exemplified  as  follows :  In  detinue,  where  the  writ  stated 
the  valuft  of  the  goods,  which  were  the  subject  of  action,  to  be  20/.,  and  the 
declaration  alleged  40/.,  the  variance  was,  in  an  old  case,  considered  as  a  ground 
for  reversing  the  judgment  upon  writ  of  error.  (Cro.  Elis.  SOS.)  And  in 
trespass,  where  the  writ  charged  the  defendant  with  breaking  the  c/om  of  the 
plaintiff,  and  the  declaration  with  breaking  his  clo8€»^  the  decision  was  the 
same.     (Cro.  Elis.  185.) 

The  rule  is  to  be  taken,  however,  subject  to  this  qualification, — ^that  the  de- 
claration in  general  may  and  does  so  far  vary  from  the  writ,  that  it  states  the 
cause  of  action  more  gpedalltf.  (Com.  Dig.  Abatement,  (O.  8.)  Pleader, 
(C.  15.)  Co.  Litt.  303  b.)  This  the  reader  may  see  exemplified  in  the  spe- 
cimens of  writs  and  declarations  given  in  the  first  chapter,  though  it  is  more 
observable  with  respect  to  the  writs  of  debt  and  covenant,  &c.,  which  are  in  a 
general  form,  than  the  writs  of  a  special  kind,  such  as  trespass,  and  trespass 
on  the  case. 

Though  it  has  been  thought  desirable  to  notice  this  rule,  it  is,  at  the 
same  time,  to  be  observed  that  it  has  lost  much  of  its  practical  importance, 
as  it  can  rarely  now  be  enforced.  For  if  the  declaration  varied  from  the 
original,  the  only  modes  of  objecting  to  the  variance  (unless  the  fault 
happened  to  appear  by  the  recital  in  the  commencement  of  the  declara- 
tion,) were  by  plea  in  abatement,  or  by  writ  of  error.  (1  Saund.  S18  n. 
(3).)  But,  by  a  change  of  practice  explained  in  the  first  chapter,  i%  plea 
in  abatement,  in  respect  of  such  variance,  can  now  no  longer  be  pleaded ; 
and  by  the  statute  of  jeofails  and  amendments,  the  objection  cannot  now 
be  taken  by  way  of  writ  of  error,  after  verdict — nor  if  the  variance  Im^  in 
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This  role,  however,  is  no  longer  of  any  practical  im 
portance.    For  since  the  recent  abolition  of  the  original 
writ  in  personal  suita^  it  is  applicable  only  to  the  &w 

remaining  actions  of  the  real  and  mixed  classL 
[  *427  ]  And  even  in  these  it  is  *not  now  capable  of 

being  enforced*  For  if  the  declaration  yaried 
from  the  original,  the  only  modes  of  objecting  to  the  ya- 
riance  were  by  plea  in  abatement,  or  by  writ  of  erTor.(Q 
Bat  by  a  change  of  practice,  explained  in  the  first  chapter^ 
a  plea  in  abatement  in  respect  of  sach  variance  can  now 
no  longer  be  pleaded  ;(m)  and  by  the  statates  of  jeofidls 
and  amendments,  the  objection  cannot  now  be  taken  by 
way  of  writ  of  error  after  verdict ;  nor  if  the  variance  be 
in  a  matter  of  form  only,  can  it  be  taken  after  judgment 
by  confession,  nil  dicit,  or  non  sum  informatus.(n)  How- 
ever, the  effect  of  the  rule  is  still  felt  in  pleading,  and 
that  in  personal  as  well  as  other  actions ;  for  its  long  and 
ancient  observance  had  fixed  the  ^ame  and  language  of 

(0  I  Sannd.  318  n.  (3).  (m)  Supra,  p.  50. 

(n)  5  Geo.  I.e.  IS;  21  Jac  L  e.  13;  4  Anne,  c.  16.  See  8  Tidd,  95S, 
959,  8th  ed. ;  1  Sannd.  318,  n.  (3). 

a  matter  of /arm  onlj,  can  it  be  taken  after  judgment  by  confession,  nil  dicit, 
or  non  sum  informatns.  (5  Geo.  I.,  c.  13.  81  Jac.  I.,  c.  13.  4  Ann.  c.  16. 
See  2  Tidd,  816,  4th  ed.)  However,  the  effect  of  the  mle  is  still  .felt  in 
pleading ;  for  its  long  and  ancient  obserranoe  had  fixed  the  frame  and  lan- 
guage of  the  declaration,  in  conformity  with  the  original  writ  in  each  form  of 
artion ;  and,  by  a  rule  which  has  already  been  considered,  to  depart  from  the 
known  and  established  tenor  of  pleadings  is  a  fault ;  consequently  a  decla- 
ration must  still  be  framed  in  confonnity  with  the  language  of  the  original 
writ  appropriate  to  the  form  of  action,  as  much  as  when  a  Tarianoe  from 
the  writ  actually  sued  out  might  haye  become  the  subject  of  a  plea  in  abate- 
ment. 

In  proceedings  by  6t7/,  the  rule  in  question  is,  of  course,  inapplicable; 
yet,  eyen  in  these,  the  declaration  pursues  the  same  forms  of  expression 
as  if  founded  on  an  original  writ,  in  the  same  form  of  action.  Thus,  the 
declaration  in  debt  by  bill,  is  worded  exactly  in  the  same  manner  as  the 
declaration  in  debt  by  original,  the  formal  commencement  only  excepted ; 
and  the  case  is  the  same  in  all  other  actions.  Stephen  PI.  Ist  ed.,  pp. 
423-425. 
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the  declaration  in  conformity  with  the  original  writ  in 
each  form  of  suit ;  and  by  a  rule  which  has  already  been 
considered,  to  depart  from  the  kno^rn  and  established  tenor 
of  pleadings  is  a  fault  ;(o)  consequently  a  declaration  is 
still  framed  in  conformity  with  the  language  of  the  original 
writ  once  appropriate  to  the  form  of  action,  as  much  as 
when  a  variance  from  the  writ  actually  sued  out  might 
have  become  the  subject  of  a  plea  in  abatement. 

♦RULE  n.  [  *428  ] 

THB    DICLARATIOir    BHOUU)    HATI    ITfl    PROPBB    COMMBRCBMBHT,    AHD     SHOULD    IB 
COROLVSIOB    LAT    DAJIAGBS,    ARD    ALLB«B    PRODVOTIOR    OV    SUIT. 

The  form  of  commencement  (which  in  personal  actions 
is  fixed  by  Rule  of  Court  M.  T.  8  Will.  IV.)  will  be  found 
among  the  examples  in  the  first  chapter. 

As  to  the  concltbsion:  First,  the  declaration  must  lay 
damages. 

In  per8onal{p)  and  mixed  actions,  (though  not  in  an 
action  purely  real,)  the  declaration  must  allege  in  conclu- 
sion, that  the  injury  is  to  the  damage  of  the  plaintiff,  and 
must  specify  the  amount  of  that  damage.(9)  In  personal 
actions  there  is  the  distinction,  formerly  explained,  between 
actions,  ihsit  sound  in  damages  and  those  that  do  not;(r)  but 
in  either  of  these  cases  it  is  equally  the  practice  to  lay 
damages.  There  is  however  this  difference,  that  in  the 
former  case  damages  are  the  main  object  of  the  suit,  and 
are,  therefore,  always  laid  high  enough  to  cover  the  whole 
demand ;  but  in  the  latter,  the  liquidated  debt  or  the  chat- 
tel demanded  being  the  main  object,  damages  are  claimed 
in  respect  to  the  detention  only  of  such  debt  or  chattel,  and 
are  therefore  usually  laid  at  a  small  sum. 

(o)  Vide  supra,  p.  392. 
ip)  Bnt  penal  actions  are  an  exception. 

{g)  Com.  Dig.  Pleader,  (C.  84);  Bobert  Pilford'i  Case,  10  Bep.  116  b, 
117  a,  b;  Booth  74. 
(r)  Vide  supra,  p.  105. 
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The  plaintiff  cannot  recover  greater  damages 
[  *429  ]  than  *he  has  laid  id  the  conclosion  of  bis  decla- 
ration^') 

Secondly,  the  declaration  should  also  oonclnde  with  the 
production  of  raU. 

This  applies  to  actions  of  all  claaaea,  real,  peraonal,  and 
mixed. 

In  ancient  times  the  plaintiff  was  required  to  establish 
the  troth  of  his  declaration  in  the  first  instance,  and  before 
it  was  called  into  question  upon  the  pleading,  by  the  amnl- 
taneoos  prodaction  of  bis  MCta,  that  is,  a  nnmber  of  per- 
sons prepared  to  confirm  his  all^ations^f)  The  practice  of 
thos  producing  a  secta  gave  rise  to  the  very  ancient  for- 
mala  almost  invariably  used  at  the  conclosion  of  a  decla- 
ration, —  et  inde  producit  sectam  :(u)  and  though  the  actual 
prodaction  has  for  many  centuries  fallen  into  disuse,  the 
formala  still  remains.(z)  Accordingly,  except 
[  *430  ]  *the  count  in  dower,  all  declarations  constantly 
conclude  thos  —  '*  And  therefore  he  brings  his 
snit,"  &c.  The  oount  in  dower  concludes  without  any  pro- 
duction of  anit;  a  pecolianty  which  appears  always  to 
have  belonged  to  that  action.(^)  [35] 

(f>  Com.  Dig.  PiMder,  (C.  84)  ;  Yin.  Ab.  DuMgM,  (R.)  ;  Bobert  Rl- 
ford'a  CaM,  10  Bep.  117  a,  b. 

QJ  Sm  Bract.  81«  b.  Et  inde  atatin  prodncat  (i.  e.  aftw  tb«  dedwMion 
In  BcdoD  of  prohibition)  MCtam  tnfficienlem,  dnoa  ad  minu,  rel  traa,  Tel 
pinna,  ai  poaait.  Ibid.  410  a.  "Prodneit  awum  wm  proflbing  to  iIm 
conn  tha  taatimoDr  of  the  witneaa«a  or  f^loven."  OQb.  C.  P.  48;  aea 
Appendix,  Hotb  (73.) 

(k)  See  the  eniriea  in  tlie  FlMitomm  Abbreriatio  paaum  temp.  Bie.  I., 

Ed.  n. 

(z)  A«  earl^  u  7  Edw.  11.,  it  had  become  a  mere  rorni ;  for  it  ii  said  in  a 
caw  reported  of  that  jear,  cc*t  courr  (i.  e.  the  Commoo  PleM)  no  aoefte  mje 
U  ante  ettre  txamintf  7  Edw.  IT.,  S*3. 

(y)  Booth  ft  Co.  Ent.  tit.  Dower. 

[S9]  We  maj  take  oecaaion  lo  noliee,  in  thia  place,  that  inbj^ad  to 
be  declaration,  m  proceeding!  hj  bitf,  then  ia  an  addition  of  the  aaaea 
if  two  peraoni,  now  fictieioas  onea,  ai  pledget  for  Ike  pmteMivt  of  Ife  mil. 
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BULE  IIL 

PLIA8  MUST  BB  PLBADBD  IH  DVB  OKDBR.(l) 

The  order  of  pleading,  as  established  at  the  present  day, 
is  as  follows : — 

Pleas 

1.  To  the  jurisdiction  of  the  court. 

2.  To  the  disability  of  (    1.  Of  plaintiff. 

the  person.  (    2.  Of  defendant. 

3.  To  the  count  or  declaration. 

4.  To  the  writ.(a) 

5.  To  the  action  itself,  —  in  bar  thereof.(5) 

In  this  order  the  defendant  may  plead  all  these  kinds 
of  plea  successively.    Thus,  he  may  first   plead 
to  the  jurisdiction,  and  upon  demurrer  and  *judg-  [  *431  ] 
ment  of  a  respondeat  ouster  thereon,j[c)  may  resort 

(z)  Year  Book,  35  Hen.  VI.  12.  Co.  Litt.  303  a;  Lonc^ville  v.  Thistle- 
wortb,  Ld.  Bay.  970.    Com.  Dig.  Abatement  (C.) 

(a)  The  2d,  3d,  and  4th  of  these  divisions  belong,  it  will  be  recollected,  to 
the  class  of  pleas  in  abatement.  Those  to  the  writ  are  pleas  in  abatement 
founded  on  some  objection  to  the  form  of  the  original  writ ;  a  species  which 
can  now  occnr  only  in  real  or  mixed  actions. 

(6)  Com.  Dig.  Abatement,  (C.)  ;  1  Chitty,  425 ;  See  Appendix,  Non 
(74). 

(c)  As  to  this  judgment,  vide  snpra,  pp.  104,  105. 
»  *  II 

By  the  old  law,  it  was  necessary  that,  before  the  sheriff  executed  the  ori- 
ginal writ,  the  plaintiff  should  give  him  security  that  he  would  pursue 
his  claim.  (Cro.  Jac.  414.  3  Bulst.  279.  Sel.  Introd.  xWiii.)  This 
relation  seems  to  haye  been  extended  to  proceedings  by  bill  also ; — but^ 
in  these  proceedings,  the  security  would  appear  to  have  been  giren  not 
to  the  sheriff,  but  to  the  court  itself ;  and  the  time  for  giring  it  was  appa- 
rently that  of  filing  the  bill.  Hence,  the  practice  in  question,  of  entering 
pledges  at  the  foot  of  declarations  by  bill.  These  pledgee,  however,  are 
now,  in  all  cases,  a  mere  matter  of  form,  no  such  security  being  actually 
given  in  proceedings  either  by  bill  or  original. — Stephen  PI.  Ist  ed.  pp. 
48S-429. 
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to  a  plea  to  the  disability  of  the  person ;  and  so  to  the  end 
of  the  series. 

Bat  he  cannot  plead  more  than  one  plea  of  the  same  kind 
or  degree.  Thns  he  cannot  offer  two  successive  pleas  to  the 
jurisdiction,  or  two  to  the  disability  of  the  per8on.(d) 

So  he  cannot  vary  the  order : — for  by  a  plea  of  any  of 
these  kinds,  he  is  taken  to  waive  to  renounce  all  pleas  of  a 
kind  prior  in  the  series. 

And,  if  issue  in  fact  be  taken  upon  any  plea,  though  of 
the  dilatory  class  only,  the  judgment  on  such  issue  (ae 
elsewhere  explained)  either  terminates,  or  (in  case  of  a 
plea  of  suspension)  suspends  the  action  ;(e)  so  that  he  is 
not  at  liberty,  in  that  case,  to  resort  to  any  other  kind  of 
plea.[36] 

(d)  Com.  Dig.  Abatement,  (I.  3) ;  Bac.  Abatement,  (O). 
(«)  Tide  sapra,  pp.  105,  107. 


rSe]  [rule  T. — PLBAB  MUST  BB  PLBAJ>BD  WITH  DKVBBCB.      (Co.  litt.  1S7  b. 

TelT.  810.     3  Ler.  240.) 

Defence  bere  signifies  a  certain  fonn  of  words,  by  which  the  plea  is  intro- 
dnced. 

This  form  yaries,  fai  some  degree,  according  to  the  natnre  of  die  action. 

In  the  writ  of  rights  where  the  demandant  claims  on  hu  mm  seisin,  it  is 
tfins — **  And  the  said  C.  D.,  by  £.  F.,  his  attorney,  comes  and  defends  the 
right  of  the  said  A.  B.,  and  his  seisin  when,  &c.,  and  all,  Ac.,  and  what- 
soerer,  &c.,  and  chiefly  of  the  tenements  aforesaid,  with  the  appurtenances, 
as  of  fee  and  right,  ftc.,  and  says  ;"  and  then  the  matter  of  the  plea  is  stated. 
(3  Bl.  Com.  Appendix,  No.  L  sect.  5.)  In  a  writ  of  right,  when  the 
demandant  claims  on  the  seisin  of  his  aneettoTy  it  is  thns—*'  And  the  said 
C.  D.,  by  £.  F.,  his  attorney,  comes  and  defends  the  right  of  the  said  A.  B., 
and  the  seisin  of  the  said  G.  B.  (the  ancestor,)  when,  Ac.,  and  all,  ftc.,  and 
whatsocTer,  ftc.,  and  chiefly  the  tenements  aforesaid,  with  the  apporte- 
nances,  as  of  fee  and  right,  ftc,  and  says."  (Booth,  94.  Co.  Ent.  191  b. 
S  Chitty,  652.) 

In  formedon^  the  defence  is,  **  And  the  said  C.  D.,  by  E.  F.,  his  attorney, 
comes  and  defends  his  right  when,  ftc.,  and  says."  (Booth,  148.  Defendit 
Jns  awnmj  ftc.,  is  the  Latin  phrase ;  bat  this  is  nngrammatically  pot,  as  Black- 
stone  conjectures,  for  efue^  and  refers  to  the  right  of  the  demandtuU,  See  S 
Bl.  CTom.  297.) 

"Hie  action  of  dower  is  an  exception  to  the  rule,  and,  in  this  suit,  defence  it 
Bot  made.     (Rast.  Ent.  228.) 
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EULE  IV. 

PLBA8  IH  ABATIVBHT  MUST  OITI    THB    PLAIimFF  ▲  BITTSB  WBIT  OB  DBOLA- 

BATIOB.(/) 

The  meaning  of  this  rule  is,  that  in  pleading  a  mistake 
of  form,  in  abatement  of  the  writ  or  declaration, 
*the  plea  must,  at  the  same  time,  correct  the  mis-  [*482  ] 
take,  so  as  to  enable  the  plaintiff  to  avoid  the  same 
objection,  in  framing  his  new  writ  or  declaration^)    Thus 

(/)  Com.  Dig.  Abatement,,  (1. 1)  ;  Eyans  v.  Sterens,  4  T.  E.  227  ;  Main- 
waring  t7.  Newan,  2  Bos.  &  Pal.  120 ;  Hajworth  o.  SpraggB,  8  T.  B.  515 ; 
Karl  of  Stirling  v.  Clayton,  3  Tjrw.  157. 

(y)  See  Appendix,  Notb  (75). 


In  quar$  tmpeditf  the  defence  is,  "  And  the  said  C.  D.,  by  E.  E.,  his  attor- 
ney, comes  and  defends  the  wrong  and  injury  when,  &c.,  and  says." 

In  trespass f — *'And  the  said  C.  D.,  by  E.  E.,  his  attorney,  comes  and 
defends  the  force  and  injury  when,  &c.,  and  says."  , 

In  other  personal  actums, — '*  And  the  said  C.  D.,  by  £.  E.,  his  attorney, 
comes  and  defends  the  wrong  and  injury  when,  &c.,  and  says." 

The  word  **  comes"  expresses  the  appearance  of  the  defendant  in  court. 
It  is  taken  from  the  style  of  the  entry  of  the  proceedings  on  the  record, 
ta\d  formed  no  part  of  the  riYk  Toce  pleading.    It  is,  accordingly,  not  con- 
sidered, as  in  strictness,  constituting  a  part  of  the  plea.      (1  Chitty,  411.  • 
Salk.  544.) 

The  word  "  defends,"  as  used  in  these  formnln,  has  not  its  popular  sense. 
It  imports  denial,  being  deriyed  from  the  law-Latin  defendere,  or  the  law- 
Erench  dtfendre  (both  of  which  signified  to  dlenjr ;)  and  the  effect  of  the  expres- 
sion is,  that  the  defendant  denies  the  right  of  the  plaintiff,  or  tlie  force  or  wrong 
charged.  This  denial,  howcrrer,  is  mere  matter  of  form  ;  for  the  defence  is 
used,  not  merely  when  the  plea  is  by  way  of  denial  or  traverse,  but  when  by 
confession  and  aroidance  also ;  and,  eren  when  the  plea  does  deny,  other 
words  are  employed  for  that  purpose,  as  we  hare  seen,  besides  those  of  the 
formal  defence. 

The  ^c.s  supply  the  place  of  words  which  were  formerly  inserted  at  lenyik* 
In  a  personal  action,  for  example,  the  form,  if  fully  given,  would  be  as  fol- 
lows \-^^*  And  the  said  C.  D.,  by  E.  E.,  his  attorney,  comes  and  defends  the 
force"  (or  '*  wrong")  ''and  injury  when  and  where  it  shall  behoove  him, 
and  the  damages,  and  whatsoever  else  he  ought  to  defend,  and  says."  (Bac. 
Ab.  Fleas,  Ac.,  D.) 

At  a  time  when  this  formula  was  more  considered  than  it  now  is,  par- 
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if  a  misnomer  in  the  christian  name  of  the  defendant  be 
pleaded  in  abatement,  (a  case  may  still  occur  in  a  real  ac- 
tion) {h)  the  defendant  must,  in  such  plea,  show  what  hia 
true  christian  name  is,  and  even  what  is  his  true  sur- 
name,(t)  and  this  though  the  true  surname  be  already  stated 
in  the  declaration ;  lest  the  plaintiff  should,  a  second  time,  be 
defeated  by  error  in  the  name.    For  these  pleas,  as  tending 

(A)  Sapra,  p.  S02. 

(t)  Haworth  o.  Spraggs,  8  T.  R.  515. 

ticnlar  effects  were  assigned  to  these,  its  different  claoses.  It  was  said 
that,  by  defending  **  when  and  where  it  shall  behoore  him,"  the  deftsndant 
impliedly  acknowledged  the  jurisdiction  of  the  oonrt,  and,  by  defending 
the  ** damages,  and  whatsoerer  else  he  onght  to  defend,'*  he,  in  effect,  ad- 
mitted the  competency  of  the  plaintiff  to  sue ;  that  by  the  former  words, 
therefore,  he  was  excluded  from  proceeding  to  plead  to  the  jurisdiction, 
and  by  the  latter  from  pleading  to  the  disability  of  the  plaintiff.  Hence 
arose  a  distinction  between  <*full  defence"  and  *'half  defence,"  the  former 
being  that  in  which  all  the  clauses  were  inserted,  the  latter  being  abridged 
thus — "  And  the  said  C.  D.,  by  E.  F.,  his  attorney,  comes  and  defends  the 
force"  (or  "wrong")  and  ii^Qry,  *'and  says."  Half  defence  was  used 
where  the  defendant  intended  to  plead  to  the  jurisdiction,  or  in  disability ;  and 
full  defence  in  other  cases.  All  this  doctrine,  however,  is  now,  in  effect, 
superseded  by  the  uniform  practice  of  making  defence  with  an  ^.,  as  in  the 
forms  first  abore  giren, — it  haying  been  decided  that  such  method  will  operate, 
either  as  full  defence  or  half  defence,  as  the  nature  of  the  plea  may  require. 
(Co.  Lit.  127  b.  Willes,  40.  8  T.  R.  633.  2  Saund.  209  c.  n.  (1).  I 
(^tty,  413,  414.) 

Defence  is  used  in  almost  all  actions.  It  has  been  seen,  however,  that 
dower  is  an  exception  ;  and  the  case  is  the  same  with  an  astizt;  the  form  of 
commencing  the  plea,  in  these  actions,  being  merely  "comes  and  says,"  and 
rot  "comes  and  defends."  (Booth,  118.  In  scire  facias  also,  no  defence  is 
made,  Bac.  Ah.  Pleas,  &c.,  D.) 

Defence  is  used,  too,  in  almost  every  description  of  pleas,  in  those  actions 
in  which  it  obtains.     (See  the  few  exceptions  noticed,  1  Chitty,  413.) 

This  formula  can,  perhaps,  be  considered  in  no  other  light  than  as  one  of 
those  verbal  subtleties  by  which  the  science  of  pleading  was,  in  many  in- 
stances, anciently  disgraced.  It  is,  at  least,  difficult  to  discover  in  what 
■olid  view  much  consideration  could  be  attached  to  the  use  of  these  technical 
words.  Yet  they  have  been  formerly  held  to  be  essential ;  (Co.  Litt.  127  b. 
3  Ler.  240) ;  are  still  constantly  used ;  and  cannot,  in  general,  with 
safety,  be  omitted.  1  Chitty,  412.  1  Arch,  162)].— Stephen  PI.  Ist  ed.  pp. 
480-434. 
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to  delay  justice,  are  not  &vorabl7  considered  in  law, — and 
the  rule  in  question  was  adopted  in  view  to  check  the 
repetition  of  them. 

This  condition  of  requiring  the  defendant  to  give  a  bet- 
ter writ,  &G.,  is  often  a  criterion  to  distinguish  whether 
a  given  matter  should  be  pleaded  in  abcUeTnent  or  in  bar,(j) 
The  latter  kind  of  plea,  as  impugning  the  right  of  action 
altogether,  can  of  course  give  no  better  writ  or  declara- 
tion,—  for  its  effect  is  to  deny  that,  under  any  form  of  writ 
or  declaration,  the  plaintiff  could  recover  in  such  action. 
If,  therefore,  a  better  writ  or  declaration  can  be  given, 
this  shows  that  the  plea  ought  not  to  be  in  bar,  but  in 
abatement 

^It  may  also  be  laid  down  as  a  rule,  that —  [  *433  ] 

EULE  V. 

DILATORY  PLBAB  MVBT  BB  PLIADBD  AT  A  PBBLIlflVABT  BTAQB  OP  THB 

Btnr. 

For  dilatory  pleas  are  in  general  not  allowable  after 
oyer,{k)  nor  after  a  plea  in  bar. {I)  And  besides  these, 
there  are  other  proceedings  also,  which  have  the  effect 
of  excluding  a  subsequent  dilatory  plea, —  but  being  of  a 
less  ordinary  and  general  kind,  it  is  not  necessary  here  to 
notice  them  more  distinctly ^m) 

(j)  1  Sannd.  284,  n.  (4)  ;  Etbiib  v.  Steyens,  4  T.  B.  227. 
(k)  Com.  Dig.  Abatement,  (I.  22). 
(0  Ibid.  (I.  23). 

(m)  See  the  instances  Com.  Dig.  Abatement,  (I.  26),  &o. ;  See  Appendix, 
Nora  (76). 
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BULB  VI. 

AUi  AWFtaMATPrm  timajukob  wwece.  bo  sot  comcuntm  to  nn  couxTmr,  mvr 

OOVCLUDB  WRB  ▲  TBSinCAnOS.(M) 

Where  an  issue  is  tendered  to  be  tried,  by  jury,  it  has 
been  shown  that  the  pleading  oondndes  to  the  eoufUryJ(p) 
In  all  other  cases,  pleadings,  if  in  the  affirmative  form, 
mnst  conclnde  with  a  formula  of  another  kind,  called  a 
verifiecUion,  or  an  averment.  The  verification  is  of  two 
kinds, — common  and  special.  The  common  yerifi- 
[  *4S4  ]  cation  is  that  *which  applies  to  ordinary  cases, 
and  is  in  the  following  form :  "  And  this  the  said 
plaintiff"  (or  defendant)  "is  ready  to  Yerify."(p)  The 
special  verifications  are  used  only  where  the  matter 
pleaded  is  intended  to  be  tried  by  record,  or  by  some 
other  method  than  a  jury.  They  are  in  the  following 
forms: — "And  this  the  said  plaintiff "  (or  defendant)  *' is 
ready  to  verify  by  the  said  record,"  or,  "  And  this  the  said 
plaintiff"  (or  defendant)  '•  is  ready  to  verify,  when,  where, 
and  in  such  manner  as  the  court  here  shall  order,  direct, 
or  appoint'Xg) 

The  origin  of  this  rule  is  as  follows : — 

It  was  a  doctrine  of  the  ancient  law,  little,  if  at  all 
noticed  by  modem  writers,  that  every  pleading,  affirma 
tive  in  its  nature,  must  be  supported  by  an  offer  of  some 
tnode  of  proof  ;{r)  and  the  reference  to  a  jury  (who,  as 
formerly  explained,  were  in  the  nature  of  witness  to  the 
fact  in  issue,X^)  ^^  considered  as  an  offer  of  proof,  within 
the  meaning  of  the  doctrine.(^)    When  the  proof  proposed 

(n)  Ck>]n.  Dig.  Pleader,  (E.  82),  (E.  83)  ;  Co.  Litt.  803  a ;  Finch,  Law, 
859. 

(o)  Vide  inpra,  p.  SSO. 

(p)  See  the  rarioiu  examples  of  pleadings  given  in  the  course  of  thia 
work. 

iq)  Vide  sapra,  pp.  232,  283.  (r)  See  Appendix,  Notb  (77). 

(s)  Vide  supra,  p.  183.  (0  See  Appendix,  Nots  (78). 
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was  that  by  jurj^  the  offer  was  made  in  the  viyft  voce 
pleading,  by  the  words  prest  cTaverrer,  or  prest, 
&Q,f{u)  which  in  the  record  was  translated,  *Et  [  *435  ] 
hoe  parattu  est  verificare.{v)  On  the  other  hand, 
where  other  modes  of  proof  were  intended,  the  record  ran, 
M  hocparatus  est  verificare  per  recordum^  or,  M  hoc  paratus 
est  verificare  quocurujue  modo  curia  coT^sideraverit.(x)  But 
while  these  were  the  forms  in  general  observed,  there  was 
the  following  exception,  that  on  the  attainm&fit  of  an  issue, 
to  be  tried  by  jury,  the  record  marked  that  result  by  a 
change  of  phrase,  and  substituted  for  the  yerification,  the 
conclusion  ad  patriam — to  the  country, (y)  The  written 
pleadings,  (which  it  will  be  remembered  are  framed,  in 
general,  according  to  the  ancient  style  of  the  record,)(z) 
still  retain  the  same  formulae  in  these  different  cases,  and 
with  the  same  distinctions  as  to  their  use.  They  preserve 
the  conclusion  to  the  country,  to  mark  the  attainment  of 
an  issue  triable  by  jury,  but  in  other  cases  conclude  with 
a  translation  of  the  old  Latin  phrase,  Et  hoc  paratus,  &c. : 
and  hence  the  rule — that  an  affirmative  pleading  that  does 
not  conclude  to  the  country,  must  conclude  with  a  verifica- 
tion.(a) . 

*As  the  ancient  rule  requiring  an  offer  of  proof  [  *436  ] 
extended  only  to  affirmative  pleadings  (those  of  a 
negative  kind  being  in  general  incapable  of  proof,)  so  the 
rule  now  in  question  applies  to  the  former  only,  no  verifi- 
cation being  in  general  necessary  in  a  negative  pleading  ]{b) 

(«)  See  Appendix,  Note  (79). 

(o)  See  10  E.  HI.  23 ;  ibid.  25 ;  and  the  Year  Books  passim. 

(x)  In  the  pleading,  this  was  expressed  thas :  prest  d'averrer  ou  devomus^ 
40  B.  m.  20. 

(^)  See  10  E.  m.  25,  26,  &c. 

(«)  Vide  snpra,  p.  28. 

(a)  "Erery  plea  or  bar,  replication,  &c.,  mua  be  offered  to  be  proved  true 
bj  saying  in  the  pica,  Et  hoc  paratus  est  rerificare, — which  we  call  an  aver- 
ment.'* Finch.  Law,  359.  This  gives  confirmation,  it  will  be  observed,  to 
the  aoconnt  of  the  origin  of  this  mle  contained  in  the  text. 

(6)  Co.  Litt.  303  a ;  Milner  v.  Crowdall,  1  Show.  338. 
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T)ut  it  is  nevertheless  the  practice  to  conclude  with  a  yeri- 
fication  all  negative  as  well  as  affirmative  pleadings  that 
do  not  conclade  to  the  country. 

The  rule  in  question  has  no  longer  any  value  or  mean- 
ing as  regards  the  object  it  originally  proposed,  for  till  the 
trial  of  the  issue  it  is  no  longer  necessary  for  either  party 
now  to  refer  to  his  proofs.  But  as  a  rule  of  form,  it  is 
attended  with  convenience,  as  serving  to  mark  whether  the 
pleading  be  intended  to  amount  to  a  tender  of  issue. 


EULE  vn. 

Ul  A.LL  PLBADIJI08  WHBRI  A  DBID  IB  ALLiaiD,  UNDBR  WHICH  THH  PABTT  CLADCS 
OB  JUSTiriBS,  PBOFBBT  OF  SUCH  DBBD  MUST  BB  MADB.(e) 

Where  a  party  pleads  a  deed,  and  claims  or  justifies 
under  it,  the  mention  of  the  instrument  is  accompanied 

with  a  formula  to  this  effect: — ''one  part  of  which 
[  "^487  ]   said  indenture"  (or  other  deed,)  ^sealed  with  the 

seal  of  the  said ,  the  said now  brings 

here  into  court,  the  date  whereof  is  the  day  and  year  afore- 

This  formula  is  called  making  profert  of  the  deed.  Its 
present  practical  import  is,  that  the  party  has  the  instru- 
ment ready  for  the  purpose  of  giving  oyer, '(e)  and  at  the 
time  when  the  pleading  was  vivfi  voce,  it  implied  an  <iett£al 
production  of  the  instrument  in  open  court  for  the  same  pur- 
pose. 

The  rule  in  general  applies  to  deeds  only.  No  profert, 
therefore,  is  necessary  of  any  written  agreement  or  other 
instrument  not  under  seal,(/)  nor  of  any  instrument  which, 
though  under  seal,  does  not  fall  within  the  technical  defini- 
tion of  a  deed;  as,  for  example,  a  sealed  will  or  award.(^) 

(c)  Com.  Dig.  Pleader,  (O.  1)  ;  Leyfield'i  Case,  10  Bep.  92  a. 
(</)  See  the  example,  sapra,  p.  36.  (0)  As  to  oyer,  see  p.  €6. 

(/)  Com.  Dig.  Pleader,  (O.  8)  5  Aylesbury  v.  Harvey,  8  Ler.  205. 
ig)  Com.  Dig.  Pleader,  (O.  8)  ;  2  Saand.  62  b,  n.  (5). 
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This,  howeyor,  is  subject  to  exception  ia  the  case  of  letters 
testamentary  and  letters  of  administration; — executors  and 
administrators  being  bound  when  plaintif^A)  to  support 
their  declaration,  by  making  profert  of  these  instruments. 

The  rule  applies  only  to  cases  where  there  is  occasion  to 
ineniion  the  deed  in  pleading.    When  ^the  course  of 
allegation  is  not  such  as  to  lead  to  any  mention  of  [  *488  ] 
the  deed,  a  profert  is  not  necessary  though  ia  fact 
it  may  be  the  foundation  of  the  case  or  title  pleaded. 

The  rule  extends  only  to  cases  where  the  party  claims 
under  the  deed,  or  justifies  under  it;  and  therefore  when 
the  deed  is  mentioned  only  as  inducement  or  introduction 
to  some  other  matter,  on  which  the  claim  or  justification  is 
founded,  or  alleged  not  to  show  right  or  title  in  the  party 
pleading,  but  for  some  collateral  purpose,  no  profert  is 
necessary  .(t) 

The  rule  is  also  confined  to  cases  where  the  party  relies 
on  the  direct  and  intrinsic  operation  of  the  deed.{k)  Thus,  in 
pleading  a  feoffment  no  profert  is  necessary,  for  the  estate 
passes  not  by  the  deed  but  the  livery.  So  in  pleading  a  con- 
veyance by  lease  and  release  under  the  statute  of  uses,  it  is 
not  necessary  to  make  profert  of  the  lease,  because  it  is  the 
statute  that  gives  effect  to  the  bargain  and  sale  for  a  year, 
and  the  deed  does  not  intrinsically  establish  the  title.  But 
in  pleading  the  release  it  would  seem  that  profert  ought  to 
be  made,  as  the  same  reason  does  not  apply. 

*  Another  exception  to  the  rule  obtains  where  [  *489  ] 
the  deed  is  hst  or  destroyed  through  time  or  acci- 
dent, or  is  in  the  possession  of  the  opposite  party, {I)   These  cir- 
cumstances dispense  with  the  necessity  of  a  profert ;  and  the 

* 

(A)  Bat  semb.  that  thej  are  not  boand  to  make  profert  where  they  have 
occasion  to  plead  the  letters  testamentary,  ftc.,  as  defendants.  See  Marsh  v. 
Newman,  Popham,  163,  164 ;  cites  36  Hen.  VI.  36. 

(0  Bellamy's  Case,  6  Rep.  88  a  ;  Holland  v.  Shelley,  Hob.  303 ;  BanflU 
0.  Leighy  8  T.  B.  471 ;  Com.  Dig.  Pleader,  (O.  8),  (O.  16)  ;  1  Sannd.  9  a, 
n.  1. 

ik)  Bead  o.  Brookman,  3  T.  B.  156. 

(/)  Bead  v.  Brookman,  3  T.  B.  156 ;  Carrer  v.  Pinkney,  3  Ler.  82. 
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formula  is  then  as  follows :  "  Which  said  writing  obligatory," 
(or  other  deed,) '' haying  been  lost  by  lapse  of  time,"  (or 
"destroyed  by  accidental  fire,"  or,  ''being  in  the  possessioa 
of  the  said  ")  "  the  said cannot  produce  the 

same  to  the  court  here."(w>) 

The  reason  assigned  for  the  rule  requiring  profert  is^  that 
the  court  may  be  enabled  by  inspection  to  judge  of  the  suffi- 
ciency of  the  deed.(n)  The  author,  however,  presumes  to 
question,  whether  the  practice  of  making  profert  originated 
in  any  view  of  this  kind.  It  will  be  recollected,  that  by  an 
ancient  rule,  all  affirmative  pleadings  were  formerly  required 
to  be  supported  by  an  offer  of  some  mode  of  proof.(o)  As 
the  pleader,  therefore,  of  that  time,  concluded  in  some  cases 
by  oflFering  to  prove  by  jury,  or  by  the  record,  so  in  others 
he  maintained  his  pleading  by  producing  a  deed  as  proof  of 
the  case  alleged.  In  so  doing,  he  only  complied  with  the 
rule  that  required  an  offer  of  proof.  Afterwards 
[  *440  ]  the  trial  by  jury  becoming  *more  universally  pre- 
valent, it  was  often  applied,  as  at  the  present  day, 
to  determine  questions  arising  as  to  the  genuineoess  or 
validity  of  the  deed  itself  so  produced ;  and  from  this  time, 
a  deed  seems  to  have  been  no  longer  considered  as  a  me- 
thod of  proof,  distinct  and  independent  of  that  by  jury. 
Consequently  it  became  the  course  to  introduce  as  well  in 
pleadings  where  the  party  relied  on  a  deed,  as  in  other  cases, 
the  common  verification,  or  offer  to  prove  by  jury  ;  and  the 
true  object  of  the  profert  was  in  this  manner  not  only  super- 
seded but  forgotten,  though  in  practice  it  still  continued  to 
be  made.(^) 

The  actual  value  of  the  rule,  whatever  its  origin  or  an- 
cient object,  consists  in  enabling  the  adverse  party  to  obtain 
inspection  (by  demanding  oyer)  of  the  instrument  of  which 
profert  is  made.     Where  the  instrument  is  such  that  no 

(m)  2  ChittT,  153,  let  edit. 

(fi)  Lejfield's  Case,  10  Bep.  92  b ;  Co.  Litt.  85  b. 

(o)  Vide  supra,  p.  434  (/>)  See  Appendix,  Notb  (80). 
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profert  need  be  made  of  it,  he  has  no  such  means  of  obtain 
ing  inspection,  and  he  is  therefore  obliged  to  resort  to  the 
less  convenient  course  of  applying  to  a  judge  for  an  order 
that  inspection  be  granted.  But  an  order  of  this  kind  will 
in  general  be  made  as  a  matter  of  course,  with  respect  to  all 
instruments  which  either  party  sets  forth  in  the  pleading, 
and  which  are  of  such  a  kind  as  not  to  require  profert 

*EULE  Vm.  [  ♦441  ] 

ALL  PLBADnrGS  VV8T  BB  PBOPBRLT  nrmLVD.{q)[Z't] 

The  manner  of  intitling  the  pleadings  has  been  very  re- 
cently fixed  by  rule  of  court,  By  rule  M.  T.  8  W.  IV.,  it  is 
provided  that  every  declaration  shall  in  future  be  intitled 
in  the  proper  court,  and  of  the  day  of  the  month,  and  year, 

(q)  1  Chitty,  261,  527,  528,  Ut  edit. ;  1  Arch.  72,  168 ;  Topping  v.  Fnge, 
1  Marsh.  341. 

[37]  [Bulb  x. — all  plsadikob  kubt  br  propbblt  intitlbd  of  thb 
COUBT  AND  TBBM.   (1  Chittj,  261,  527,  528.  1  Arch.  72,  162.    1  Marsh.  341.) 

With  respect  to  the  title  of  the  courif  it  ooDsisti,  in  general,  of  a  enperscrip- 
tion  of  the  name  of  the  court;  thus, — ''In  the  King's  Bench," — *' In  the 
Common  Pleas,"— or,  *'In  the  Exchequer."  (1  Chitty,  262,  527.  Com. 
Dig.  Pleader  (C.  7.)  See  the  examples,  supra,  pp.  37,  61,  &c.)  But  in  a 
declaration  by  bill,  in  the  King's  Bench,  it  consists  of  a  superscription  of  the 
name  of  the  prothonotary. 

With  respect  to  the  title  of  the  temt,  it  is  either  gmeral,  thus,  **  Trinity 
term,  in  the  fourth  year  of  the  reign  of  King  George  the  Fourth,"— or  ipeeial, 
thus, — "  Monday  next,  after  fifteen  days  of  the  Holy  Trinity,  in  the  fourth 
year  of  the  reign  of  King  George  the  Fourth." 

Such  title  refers  to  the  time  when  the  party  is  supposed  to  deliver  his  oral 
allegation  in  open  court ;  and  as  it  was  only  in  term  time  that  the  court 
anciently  sat  lo  hear  the  pleading,  it  is  therefore  always  of  a  tenn  that  the 
pleadings  are  intitled,  though  they  are  often  in  fact  filed  or  delirered  in  vaca- 
tion time.  The  term  of  which  any  pleading  is  intitled,  is  usually  that  in 
which  it  is  actually  filed  or  delivered ;  or,  where  this  takes  place  in  vacation 
time,  the  title  is  of  the  term  last  preceding. 

The  most  frequent  practice  is  to  intitle  generally  (according  to  the  first 
form  above  given.)  But  it  is  to  be  observed  that  a  pleading  so  intitled  is,  by 
construction  of  law,  presumed,  unless  proof  be  given  to  the  contrary,  to 
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when  it  is  filed  or  delivered.  And  bj  Bule  H.  T.  4  W.  IV^ 
every  pleading  as  well  as  the  declaration  shall  be  intitled 
of  the  day  of  the  month,  and  year,  when  the  same  was 
pleaded,  and  shall  bear  no  other  time  or  date.  Of  the  man- 
ner of  intitling  conformably  to  the  rule,  examples  have 
been  given  in  the  different  specimens  of  pleading  inserted 
in  this  work. 


RULE  IX. 

ALL  PLBADDIA8  OUGHT  TO  Bl  TBirS.(r) 

While  this  rale  is  recognized,  it  is  at  the  same  time  to 
be  observed,  that  in  general  there  is  no  means  of  enforcing 
it,  because  regularly  there  is  no  proper  way  of  proving  the 
falsehood  of  an  allegation,  till  issue  has  been  taken,  and 

trial  had  upon  it. 
[  *442  ]      ^Persons  engaged   in  vexatious  defences  have 

taken  advantage  of  this  difficulty  by  resorting  to 
the  practice  of  what  is  called  sham  pleading,  that  is  pleading, 
for  the  mere  purpose  of  delay,  a  matter  which  the  pleader 
knows  to  be  false. 

(r)  Bac.  Ab.  Fleas,  &c.  (6.  4 ;)  Slade  o.  Dnke,  Hob.  295 ;  Smith  o. 
Teomans,  1  Sannd.  816. 


hare  been  pleaded  on  the  Jirat  day  of  the  term.  And  the  effect  of  this  is, 
that  if  a  general  title  be  nsed,  it  will  sometimes  occasion  an  apparent  objec- 
tion. Thns,  in  the  case  of  a  declaration  so  intitled,  it  may  appear  in  eridence 
on  the  trial,  that  the  caose  of  action  arose  in  the  course  and  after  the  first 
daf  of  the  term  of  which  the  declaration  is  intitled,— or  this  ipay  appear  on 
the  face  of  the  declaration  itself;  and  in  either  case,  this  objection  would 
ftfise — ^that  the  plaintiff*  wonld  appear  to  have  declared  before  his  cause 
of  action  occurred ;  whereas  the  cause  of  action  ought  of  course  alwajs  to 
exist  at  the  time  the  action  is  commenced.  The  means  of  avoiding  this 
difficulty,  is  to  intitle  specially  (according  to  the  second  form  abore  given), 
of  the  particular  day  in  the  term,  when  the  pleading  was  actually  filed  or 
delivered. — Stephen  PI.  1st  ed.  pp.  442-444.  See  also  S  £dw.  I.,  cap.  29  ;  2 
Just.  213,  215. 
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The  plea  that  has  been  most  commonly  adopted  for  this 
purpose  is  the  plea  of  judgment  recovered.  But  to  prevent 
that  use  of  it  for  the  future,  it  has  been  lately  ordered,  by 
Bule  Hil.  4  W.  lY.,  that  in  the  margin  of  that  plea  shall  be 
always  stated  the  date  of  the  judgment,  and  if  it  be  in  a 
court  of  record,  the  number  of  the  roll  in  which  the  pro- 
ceedings are  entered ;  in  default  of  which  the  plaintiff  shall 
be  at  liberty  to  sign  judgment.  In  other  cases,  if  a  plea 
contain  very  improbable  matter,  and  the  frame  of  it  is 
subtle  and  intricate,  so  as  to  lead  to  the  inference  that  it 
is  pleaded  for  a  dilatory  purpose,  the  court  will,  on  motiorr^ 
supported  by  affidavit  of  its  falsehood,  allow  judgment  to 
be  signed  by  the' plaintiff  as  for  want  of  plea,  and  make 
the  defendant  or  bis  attorney  pay  the  costs.(d)  And  the 
court  has  in  all  cases  power  to  punish  for  sham  pleading, 
and  has  often  strongly  censured  the  practice. 

*It  may  be  further  remarked  under  this  head,  [  *448  ] 
that  in  order  to  prevent  the  use  of  pleas  in  abate- 
ment for  a  dilatory  purpose,  it  is  provided  by  4  Ann.  c.  16, 
8. 11,  that  pleas  of  that  class  must  be  verified  by  affidavit, 
or  some  probable  matter  must  be  shown  to  the  court,  tend- 
ing to  prove  them  true. 

Lastly,  there  is  an  exception  to  the  rule  in  question,  in 
the  case  of  certain  fictions  established  in  pleading,  for  the 
convenience  of  justice.  Thus,  the  declaration  in  ejectment 
always  states  a  fictitious  demise,  made  by  the  real  claimant 
to  a  fictitious  plaintiff:  and  the  declaration  in  trover  uni- 
formly alleges,  though  almost  always  contrary  to  the  fact, 
that  the  defendant /ot^nc2  the  goods,  in  respect  of  which  the 
action  is  brought. 

(«)  Thomas  v.  Vandermoolen,  2  Barn.  &  Aid.  197  ;  Bartley  v.  Godslakef  1 
B.  &  Aid.  199  ;  ShadweU  v.  Berthond,  5  Barn,  k  Aid.  750,  751 ;  Richley  v. 
Proone,  1  Bam.  &  Cresi.  386 ;  Merrington  v.  Becket,  S  Bam.  &  Crest.  81 ; 
Bell  V.  Alexander,  6  M.  &  S.  133;  Young  r.  GadSerer,  I  Bing.  383;  Smith 
V.  Blackwell,  4  Bing.  512 ;  Jones  v,  Stadd,  4  Bing.  663 ;  Vere  v.  Caraen,  5 
Bing.  413:  Smith  p.  Hardy.  8  Bing.  435$  Miley  v.  Walls,  1  Dowl.  618. 
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RULE  X. 

IP  THBRiS  IS  Att  RXCBPTIOH  IH  THK  BRACTIRa  CLAVBB  OF  A.  BTATUTS  OB  Dl  TBI 
ORNRRAL  CLAUSB  OF  A  WRITTKH  IRBTBVMBHT,  THB  FABTT  PLBADOIO  MUBT 
BHOW  THAT  BIS  ADYBRSART  IS  ROT  WITHIlf  THB  BXOBPTIOR  ;  BUT  IF  THBBB  IB 
AM  BXCBPTION  IN  A  BDB8BQUBRT  CLAUSB  OB  BUBBBQUBRT  BTATITTB,  THAT  IB  XATTEB 
OF  DRFRRCB,  ARD  IB  TO  BB  BHOWR  BY  THB  OTBBB  FABTT. 

A  difficulty  sometimes  arises  where  an  exeq>tion(a)  or 
proviso{b)  either  occurs  in,  or  is  by  reference  imported  into 
a  general  clause  in  a  written  instrument;  the  difficulty 
being  in  determining  whether  the  party  who  relies  upon 
the  general  clause  should  aver  that  the  particular  case 
does  not  fall  within  the  exceptive  provision,  or  whether  it 
should  be  left  to  the  party  who  relies  upon  that  provision 
to  avail  himself  of  it. 

The  rule  usually  laid  down  upon  this  subject  is,  that 
where  matter  is  introduced  by  way  of  exception  into  a 
general  clause,  the  pleader  must  show  that  the  particular 
case  does  not  &11  within  such  exception,  whereas  a  proviso 
need  not  be  noticed  by  him,  but  must  be  pleaded  by  the 
opposite  party .(c)  '*  The  difference  is,  where  an  exception 
is  incorporated  in  the  body  of  the  clause,  he  who  pleads 
the  clause  ought  also  to  plead  the  exception;  but  when 
there  is  a  clause  for  the  benefit  of  the  pleader,  and  after* 
wards  follows    a   proviso  which   is  against  him,  he  shall 

(a)  Logically  speaking,  an  exception  ought  to  be  of  that  which  would 
otherwise  be  included  in  the  category  from  which  it  is  excepted ;  but  there  are 
a  great  many  examples  to  the  contrary.  Lord  Campbell  in  Gnrly  o.  Gnrly, 
8  CI.  &  Fin.  764. 

(6)  The  office  of  a  proviso  in  a  statute  is,  either  to  except  something  from 

the  enacting  clause,  or  to  qualify  or  restrain  its  generality,  or  to  exclude  some 

possible  ground  of  misinterpretation  of  it  as  extending  to  cases  not  intended 

.  by  the  legislature  to  be  brought  within  its  purview.     Minis  v.  Hie  United 

States,  15  Peters,  445. 

(c)  Spieres  v.  Parker,  1  T.  B.  141.  The  King  v.  Jukes,  8  T.  R.  542. 
The  King  o.  Jarris,  1  East,  643,  note.    Broom  Max.  650,  4th  London  ed. 
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plead  the  clause,  and  leave  it  to  the  adversary  to  show  the 

proviso.'Xc?) 

HeQce,  if   a    statute  or    a    private    instrument  contain 

in  it,  first,  a  general  clause,  and  afterwards  a  <  separate 
and  distinct  clause,  which  has  the  effect  of  taking  out 
of  the  general  clause  something  which  would  otherwise  be 
included  in  it,  a  party  relying  on  the  general  clause  in 
pleading  may  set  out  that  clause  only,  without  noticing 
the  separate  and  distinct  clause  which  operates  as  an  ex- 
ception. But  if  the  exception  itself  be  incorporated  in 
the  general  clause,  then  the  party  relying  upon  it  must  in 
pleading  state  it  with  the  exception ;  and  if  he  state  it  as 
containing  an  absolute  unconditional  stipulation,  without 
noticing  the  exception,  it  will  be  a  variance.(e)  '*When 
there  is  an  exception  so  incorporated  with  the  enacting 
clause,  that  the  one  cannot  be  read  without  the  other,  then 
the  exception  must  be  negatived."(/) 

The  reason  of  the  rule  is  obvious,  and  is  simply  this : 
Unless  the  exception  in  the  enacting  clause  of  a  statute,  or 
in  the  general  clause  in  a  contract,  is  negatived  in  pleading 
the  clause,  no  offence  or  no  cause  of  action  appears  in  the 
indictment  or  declaration,  when  compared  with  the  statute 
or  contract.(^)  But  when  the  exception  or  proviso  is  in 
a  subsequent  substantive  clause,  the  case  provided  for  in 
the  enacting  or  general  clause  may  be  fully  stated  without 
negativing  the  subsequent  exception  or  proviso.     A  primd 

id)  Per  Trobj,  C.  J.,  in  Jones  v,  Axen,  1  Lord  Baym.  120.  7  T.  B.  31. 
4  Johns.  306.     Bossell  v,  Ledsam,  14  M.  &  W.  574. 

(«)  Jadgment  in  Vayasonr  v.  Ormrod,  6  B.  &  C.  430,  and  9  Dowl.  &  Byl. 
597.  Grand  Junction  Baiiway  Co.  v.  White,  8  M.  &  W.  221.  Thibault  o. 
Gibson,  12  M.  &  W.  94.  Palk  v.  Force,  12  Q.  B.  672.  Teel  v.  Yellis  & 
Fonda,  4  Johns.  304.  Smith  v.  Moore,  6  Greenl.  274.  The  State  o.  Nor- 
man, 2  Dey.  222.  Beynolds  v.  The  State,  2  Nott  &  McCord,  365.  Com- 
monwealth o.  Sheffield,  11  Cosh.  178.  Archbold  Crim.  PI.  (14th  London 
ed.)  53.    PorceU  Crim.  PI.  81. 

(/)  Baylej,  J.,  in  Steel  v.  Smith,  1  B.  &  Aid.  99.  Commonwealth  r« 
Maxwell,  2  Pick.  139. 

(ff)  Plowd.  Com.  410. 
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facie  is  stated,  and  it  is  for  the  party,  for  whom  matter  of 
excuse  is  famished  by  the  statute  or  the  contract,  to  bring 
it  forward  in  his  defence.(A) 

In  accordance  with  the  first  of  the  above  rules,  where 
one  section  of  a  statute  creates  an  offence,  and  a  subsequent 
section  specifies  certain  exceptions  thereto,  the  exceptions 
need  not  be  negatived  by  the  party  prosecuting.(i)  So 
where  the  exception  is  created  by  a  distinct  subsequent 
statute,  as  well  as  where  it.  occurs  in  a  subsequent 
section  of  the  same  statute,  the  rule  applie&(y)  It  has 
likewise  been  held  applicable  where  an  exception  was 
introduced  by  way  of  proviso  in  a  sabsequent  part 
of  a  section  of  a  statute  which  imposed  a  penalty,  and 
on  a  former  part  of  which  section  the  plaintiff  suing  for 
the  penalty  relied.(A;)  "There  is,"  said  Mr.  Baron  Al- 
derson,  "a  manifest  distinction  between  a  proviso  and  an 
exception.  If  an  exception  occurs  in  the  description  of 
the  offence  in  the  statute,  the  exception  must  be  negatived, 
or  the  party  will  not  be  brought  within  the  description. 
But,  if  the  exception  comes  by  way  of  proviso,  and  does 
not  alter  the  offence,  but  merely  states  what  persons  are  to 
take  advantage  of  it,  then  the  defence  must  be  specially 
pleaded,  or  may  be  given  in  evidence  under  the  general 
issue,  according  to  circumstances. "(2) 

The  word  ''  except*'  is  not  necessary  in  order  to  consti- 
tute an  exception  within  the  rule.  The  words  "  unless," 
"other  than,"  "not  being,"  "not  having,"  etc.,  have  the 
same  legal  effect,  and  require  the  same  form  of  pleading.(m) 

(A)  Judgment  in  Commonwealth  0.  Hart,  11  Cosh.  135. 

(0  Van  BoTen'B  Case,  9  Q.  B.  669.    Broom  Max.  651,  4th  London  ed. 

(j)  Judgments  of  Lord  Abinger,  C.  B.,  and  Parke,  B.,  in  Thibanlt  v. 
Gibson,  12  M.  &  W.  94-96.    Broom  Max.  651,  4th  London  ed. 

(Jc)  Simpson  v.  Ready,  12  M.  &  W.  736,  as  to  which  case  see  per  Alderson, 
B.,  in  Major  of  Salford  v.  Ackers,  16  M.  &  W.  88. 

(/)  Simpson  o.  Readj,  12  M.  &  W.  740. 

(m)  Gill  V,  Scrivens,  7  T.  R.  27.  Spieres  ».  Parker,  I  T.  B.  141.  The 
King  v.  Palmer,  1  Leach  (4th  ed.),  102.  Wells  v.  Iggnlden,,  5  Bowl,  h 
Rjl.  19.  Commonwealth  r.  Maxwell,  2  Pick.  139.  1  East  P.  C  166, 167. 
Commonwealth  v.  Hart,  11  Cash.  130,  136 
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There  is  a  middle  class  of  cases,  namely,  where  the  ex- 
ception is  not,  in  express  terms,  introduced  into  the  enact- 
ing  clause,  but  only  by  reference  to  some  subsequent  or 
prior  clause,  or  to  some  other  statute.  As  when^  the  words 
"except  as  hereinafter  mentioned,"  or  other  words  referring 
to  matter  out  of  the  enacting  clause,  are  used.  The  rule 
in  these  cases  is,  that  all  circumstances  of  exemption  and 
modification,  whether  applying  to  the  offence  or  the  person, 
which  are  incorporated  by  reference  with  the  enacting 
clause,  must  be  distinctly  negatived.  Verba  relata  irhesse 
viderUur.{n)  This  rule  may  be  thus  illustrated.  Where  an 
exception  was  introduced  into  the  reservation  of  rent  in  a 
demise,  not  in  express  terms,  but  by  reference  only  to  some 
subsequent  matter  in  the  instrument,  viz.,  by  the  words 
"except  as  hereinafter  mentioned,"  and  the  plaintiff  in  his 
declaration  stated  the  reservation  without  the  exception,  re- 
ferring to  a  subsequent  proviso,  this  was  held,  according  to 
the  above  rule,  to  be  a  variance.(o) 

(fi)  VaTasoor  v.  Ormrod,  9  Dowl.  &  Bjl.  597,  and  6  B.  &  C.  iSO.  The 
King  V.  Pratten,  6  T.  B.  559.  Metcalf,  J.,  in  Commonwealth  v.  Hart,  11 
CoBh.  137. 

(o)  YaTasonr  v.  Onnrod,  6  B.  &  C.  430,  and  9  Dowl.  &  Byl.  697. 


CONCLUSION. 

To  the  view  that  has  been  taken  in  this  work,  of  the 
principles  of  the  system  of  pleading,  it  may  be  useful  to 
subjoin  a  few  remarks  on  the  merits  of  that  system,  con- 
sidered in  reference  to  its  effects  in  the  administration  of 
justice. 

When  compared  with  other  styles  of  proceeding,  it  has 
been  shown(a)  to  possess  this  characteristic  peculiarity — 
that  it  produces  an  issue;  that  is,  it  obliges  the  parties  so  to 
plead,  as  to  develop,  by  the  effect  of  their  own  allegations, 
some  particular  question,  as  the  subject  for  decision  in  the 
cause.  With  respect  to  the  degree  of  particularity  with 
which  such  question,  or  issue,  is  developed,  we  have  seen,  in 
the  first  place,  that  it  is  always  distinctly  defined,  as  consist- 
ing either  of  fact  or  law^ —  because,  in  the  former  case,  it 
arises  on  a  traverse, —  in  the  latter,  it  presents  itself  in  the 
very  different  shape  of  a  demurrer.  But  independently  of 
this  distinction,  it  will  be  remembered,  that  the  issue  pro- 
duced is  required  to  be  certain,  or  specific.(&)  It  is  true,  that 
some  issues  are  framed  with  much  less  certainty  than 
others.  Thus  the  general  issue,  in  assumpsit,  and  other 
actions  of  trespass  on  the  case,  presents  a  question  abund- 
antly more  general  than  that  on  the  execution  of  a  release 
by  duress,  which  occurred  by  way  of  example,  in  a  former 
part  of  this  work  ;(c)  and,  with  respect  to  the  whole  class 
of  general  issues,  it  will  be  observed,  that  they  raise  ques- 
tions much  less  circumstantial  than  those  which  occur  after 
special  pleas.    Still,  however,  it  is  the  universal  property 

(a)  Supra,  p.  145.  (6)  Vide  supra,  pp.  15S-155. 

(c)  Vide  supra,  p.  79. 

(444) 
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of  all  issues,  to  define  the  question  for  decision,  in  a  shape 
more  or  less  specific.  Even  the  general  issue  in  assumpsit, 
which  is  one  of  the  most  indefinite  in  its  nature,  raises  this 
question,  viz.  whether  the  defendant  be  liable  to  the  de- 
mand circumstantially  stated  in  the  declaration ;  and  thus 
presents  to  the  mind  a  distinct  and  practical,  though  gene- 
ral, idea  of  the  matter  to  be  tried. 

That  prior  to  the  institution  of  any  proceeding  for  the 
purpose  of  decision,  the  question  to  be  decided,  should  be, 
by  some  means,  publicly  adjusted,  as  consisting  either  of 
fiict  or  law,  and  this,  too,  with  some  certainty  or  specifica- 
tion of  circumstance,— is  evidently  required,  by  the  nature 
of  the  English  common  law  system  of  jurisprudence.  For, 
by  the  general  principles  of  that  system,  questions  of  law 
are  determinable  exclusively  by  the  Judges;  while  ques- 
tions of  &ct  (some  few  instances  excepted,)  can  be  decided 
only  by  a  jury ;  and,  in  those  excepted  cases,  are  referred 
to  other  appropriate  modes  of  trial.  Unless,  therefore, 
some  public  adjustment  of  the  kind  above  described  took 
place  between  the  parties,  they  would  be  unable,  after  the 
pleading  had  terminated,  to  pursue  &rther  their  litigation. 
For  they  might  disagree  upon  the  very  form  of  the  pro- 
ceeding, by  which  the  decision  was  to  be  obtained ;  or,  if 
they  both  took  the  same  view  of  the  general  nature  of  the 
question,  so  that  they  both  referred  their  controversy  to 
the  same  method  of  determination, — for  example,  trial  by 
jury, — they  might  yet  difier  as  to  the  shape  of  the  question 
to  be  referred. 

A  public  adjustment  of  the  point  for  decision,  of  the 
specific  kind  above  described,  being,  for  this  reason,  neces- 
sary, there  are  two  ways  in  which  it  might  conceivably  be 
effected — either  by  a  retrospective  selection  from  the  plead- 
ing, or  by  the  mere  operation  of  the  pleading  itsel£  The 
law  of  England,  in  producing  an  issue,  pursues  the  latter 
method.    For,  as  has  been  shown,  the  alternate  allegations 
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are  so  managed,  that,  by  the  natand  result  of  that  oonten- 
tion,  the  undisputed  and  immaterial  matter  is  constantly 
thrown  oS,  until  the  parties  arrive  at  demurrer,  or  tra- 
verse ; — ^upon  which  a  tender  of  issue  takes  place,  on  the  CHie 
hand,  and  an  acceptance  of  it,  on  the  other;  and  the  ques- 
tion involved  in  the  demurrer,  or  traverse^  is  thus  mutually 
referred  to  decision. 

The  production  of  an  issue,  when  thus  defined  and  ex- 
plained, appears  to  be  attended  with  considerable  advan- 
tage, in  the  administration  of  justice — for  the  better  com- 
prehension of  which,  it  will  be  useful  to  advert  to  those 
styles  of  juridical  proceeding,  in  which  no  issue  is  pro- 
duced. 

In  almost  every  plan  of  judicature  with  which  we  are 
acquainted,  except  that  of  the  common  law  of  England,  the 
course  of  proceeding  is,  to  make  no  public  adjustment 
whatever  of  the  precise  question  for  decision.  For,  as  all 
matters,  whether  of  law  or  fisu^t,  are  decided  by  the  Judge, 
and  by  him  alone,  upon  proo&  adduced  on  either  side,  by 
the  parties,  the  necessity  upon  which  that  practice  has  been 
shown  to  be  founded  in  the  English  common  law  system, 
does  not  arise.  Consequently,  the  mutual  all^ations  are 
allowed  to  be  made  cU  large^  as  it  may  be  called ; — ^that  is, 
with  no  view  to  the  exposition  of  the  particular  question  in 
the  cause,  by  the  effect  of  the  pleading  itself  The  liti- 
gants, indeed,  before  they  proceed  to  proof  must  explore 
the  particular  subject  in  controversy,  in  order  to  ascertain 
whether  any  proof  be  required,  and  to  guide  them  to  the 
points  to  which  their  proof  is  to  be  directed.  And,  upon 
the  hearing  of  the  cause,  the  Judge  must,  of  course,  also 
ascertain,  for  liis  own  information,  the  precise  point  to  be 
decided,  and  consider  in  what  panner  it  is  met  by  the 
evidence.  But  in  these  proceedings,  neither  the  court  nor 
the  parties  have  any  public  exposition  of  the  point  in  con- 
troversy, to  guide  them;  and  they  judge  of  it,  as  a  matter 
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of  private  discretion,  upon  retrospective  examination  of  the 
pleading8.((2) 

This,  as  already  stated,  is  the  almost  universal  method ; 
bat  there  is  another,  which  also  requires  notice  ;^viz.  that 
which  at  present  prevails  in  the  Scottish  judicature. 
Since  the  trial  by  jury,  in  civil  causes,  has  been  engrafted 
upon  the  juridical  system  of  Scotland,  it  has,  of  course, 
been  found  necessary  to  adjust  and  settle  publicly,  between 
the  parties,  the  particular  question,  or  questions,  on  which 
the  decision  of  the  jury  is  to  be  taken.  But,  instead  of 
eliciting  such  question  (called,  by  analogy  to  the  law  of 
England,  the  issue,)  by  the  mere  effect  and  operation  of  the 
pleading  itself,  according  to  the  practice  of  the  English 
courts,  the  course  taken  has  been,  to  adjust  or  settle  the 
issue  retrospectively  from  the  allegations,  by  an  act  of  court ; 
— and  these  allegations  have,  consequently,  continued  to  be 
made  at  large^  according  to  the  definition  of  that  term, 
already  given.(c) 

Now,  the  English  common  law  method,  as  compared 
with  either  of  those  that  have  been  just  described,  pos- 
sesses this   advantage,  that  the  undisputed  or  immaterial 

(fi)  The  practice  of  the  courts  of  equity  ^  in  this  country,  forms  no  exception 
to  this  general  statement  For,  though  the  common  replication  offers  a  for- 
mal contradiction  to  the  answer, — a  contradiction  which  imitates,  in  some 
measure,  the  form  of  an  issue  in  the  common  law,  and  borrows  its  name,  yet, 
in  substantive  effect,  the  two  results  are  quite  different ; — ^for  the  contradiction 
to  which  the  name  of  an  issue  is  thus  given  in  the  equity  pleading,  is  of  the 
most  general  and  indefinite  kind,  and  develops  no  particular  question  as  the 
subject  for  decision  in  the  cause. 

(e)  It  is  to  be  understood,  however,  that  the  issues  are  not  extracted  fronr 
the  pleadings,  in  the  full  latitude  of  allegation  sometimes  allowed  to  them  by 
the  Scottish  law ; — ^bnt  from  allegations  of  a  more  succinct  and  specific  cha- 
racter, called  oondeseendences  and  answert ;  which  the  partiee  are  directed  to 
give  in,  as  the  materials  from  which  the  court  are  to  adjust  the  issue.  Tet» 
even  these  condescendences  and  answers  are  pleadings  <U  large^  in  the  sense 
in  which  the  author  uses  that  term ;  for  they  do  not  develop  the  point  in  con- 
troversy, by  their  intrinsic  operation. 

25 


448  CONGLUSIOy. 

matter  which  every  controversy  more  or  less  involves,  is 
cleared  away  by  the  effect  of  the  pleading  itself;  and  there* 
fore,  when  the  allegations  are  finished  the  essential  matter 
for  decision  necessarily  appears.  Bat  under  the  rival  plans 
of  proceeding,  by  which  the  statements  are  allowed  to  be 
made  at  large,  it  becomes  necessary,  when  the  pleading  is 
over,  to  analyze  the  whole  mass  of  allegation,  and  to  effect 
for  the  first  time  the  separation  of  the  undisputed  and  im- 
material matter,  in  order  to  arrive  at  the  essential  question. 
This  operation  will  be  attended  with  more  or  less  difficulty, 
according  to  the  degree  of  vagueness  or  prolixity  in  which 
the  pleaders  have  been  allowed  to  indulge ;  but  where  the 
allegations  have  not  been  conducted  upon  the  principle  of 
coming  to  issue,  or,  in  other  words,  have  been  made  at 
large,  it  follows,  from  that  very  quality,  that  their  close- 
ness and  precision  can  never  have  been  such  as  to  preclude 
the  exercise  of  any  discretion,  in  extracting  from  them  the 
true  question  in  controversy, — for  this  would  amount  to 
the  production  of  an  issue.  Therefore  it  will  always  be  in 
some  measure  doubtful,  or  a  point  for  consideration,  to 
what  extent,  and  to  what  exact  sense,  the  allegations  on 
one  side,  are  disputed  on  the  other,  and  also  to  what  extent 
the  law  relied  upon  by  one  of  the  parties,  is  controverted 
by  his  adversary.  And  this  difficulty,  while  thus  inherent 
in  the  mode  of  proceeding,  will  be  often  aggravated,  and 
present  itself  in  a  more  serious  form,  from  the  natural  <en- 
dency  of  judicial  statements,  when  made  at  large,  to  the 
faults  of  vagueness  and  prolixity.  For  where  the  pleaders 
state  their  cases  in  order  to  present  the  materials  from 
which  the  mind  of  the  Judge  is  afterwards  to  inform  itself 
of  the  point  in  controversy,  they  will  of  course  be  led  to 
indulge  in  such  amplification  on  either  side,  as  may  put  the 
case  of  the  particular  party  in  the  fullest  and  most  advan- 
tageous light,  and  to  propound  the  facts  in  such  form  as 
may  be  thought  most  impressive  or  convenient,  though  at 
the  expense  of  clearness  or  precision.  On  the  other -hand, 
it  is  evident,  that  upon  the  English  common  law  method, 
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the  pleaders  haying  no  object  but  to  produce  the  issue,  are 
without  the  least  inducemeat,  either  to  an  uncertain,  or  a 
too  copious,  manner  of  statement;  and,  on  the  contrary, 
have  a  mutual  interest  to  effect  the  result  at  which  they 
aim,  in  the  shortest  and  most  direct  manner. 

The  difficulty  that  must  thus  be  always,  in  some  measure, 
found  under  the  method  of  pleading  at  large,  in  ascertain- 
ing the  precise  extent  of  the  mutual  admissions  of  fact  or 
law,  is  attended  with  this  obvious  inconvenience — that  a 
party  may  be  led  to  proceed  to  proof  or  trial  upon  matters 
not  disputed,  or  not  considered  as  material  to  be  disputed, 
on  the  other  side, — or  'to  omit  the  proof  or  trial  of  matters 
which  are  meant  to  be  disputed,  and  which  are  in  fact  es- 
sential to  the  final  determination  of  the  cause.  The  Judge 
may  consequently  find,  upon  examination  of  the  whole 
process,  and  hearing  the  farther  allegations  and  arguments 
of  the  parties,  that  the  investigation  of  fact  has  either  been 
redundant,  and  therefore  attended  with  useless  expense  and 
delay, — or  defective,  so  as  not  to  present  him  with  the  ma- 
terials on  which  he  can  properly  adjudicate.  On  the  other 
hand,  these  evils  are  unknown  to  the  English  system  of 
judicature,  except  in  a  very  partial  degree;  and  to  that 
degree  they  arise,  as  will  be  afterwards  explained,  in  conse- 
quence of  the  l&titude  of  some  of  the  general  issues ; — in 
other  words,  firom  a{)artial  abandonment  of  its  own  peculiar 
principle. 

On  the  whole,  then,  it  may  be  fairly  concluded,  that  the 
system  of  pleading  is  not  only  distinguished  from  other 
methods  of  judicial  allegation,  by  its  production  of  an  issue, 
but  is  in  this  respect  advantageously  distinguished  from 
them,  and  derives  from  this  singularity  of  proceeding  con 
siderable  protection  from  inconveniences  to  which  they  are 
severally  subject 

It  also  appears  to  deserve  high  praise,  in  respect  of  such 
of  its  rules  as  are  classed  in  this  work,  by  their  tendency 
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to  prevent  obscurity,  or  confusion,  prolixity,  or  dtlay,{f) 
Here,  indeed,  the  objects  pnrsned  are  not  pecnliar  to  the 
English  system;  for  the  avoidance  of  such  faalts  is  <tf 
conrse,  in  some  measure,  the  aim  of  every  enlightened 
plan  of  judicature.  But  in  general,  there  is  either  a  want 
of  regulation  to  enforce  the  object,  or  the  r^ulaticm  is 
found  to  be  ineffectuaL*  On  the  contrary,  the  system  <^ 
pleading  has  various  rules  specifically  designed  to  promote 
precision  and  brevity  in  the  method  of  all^ation, — ^rules 
exclusively  its  own,  and  extremely  strict  and  efficacious  in 
their  character.  Accordingly,  it  has  ever  been  proverbially 
&mous  for  the  former  of  these  qualities;  and  in  modem 
times,  and  under  the  influence  of  enlightened  Judges^  the 
principle  of  avoiding  the  introduction  oi  unnecessary  mat- 
ter(^)  has  been  so  rigorously  applied,  and  the  cases  of  un- 
necessary allegation  have  been  so  well  defined  and  under- 
8tood,(A)  as  very  considerably  to  remove  its  not  less  ancient 
and  notorious  reprocuJi  of  amplification  and  prolixity. 

While  the  system  of  pleading  is  thus  in  general  distin- 
guished for  the  excellence  of  its  structure,  it  cannot  be 
denied  that  there  are  points  on  which  its  merit  is  ques- 
tionable. 

1.  There  is  something  not  satisfactory  in  its  tendency  to 
decide  the  cause,  upon  points  of  mere  form. 

It  will  be  observed,  that,  in  general,  whenever  a  demur- 
rer occurs  in  respect  of  insufficiency  in  the  manner  of  state- 
ment, and  not  for  insufficiency  in  substance, — or  where  an 
issuer  either  in  fact  or  law,  is  joined  upon  a  plea  in  abate- 
ment, the  issue  joined  in  such  cases,  involves  a  question  of 
form  only.    And  as  the  issue,  whatever  be  its  nature^  is  in 

(/)  Sapm,  pp.  878-420. 
ig)  Vide  rapra,  p.  417. 

(A)  This  10  by  the  effect  of  the  mleB  tending  to  limit  or  rostnia  the  degnt 
of  certaintj  in  allegation.    Vide  snpra,  pp.  34S-377. 


CONCLUSION.  451 

general  decisive  of  the  fate  of  the  cause,  (i)  it  follows  that 
where  issue  is  so  joined,  the  action  must  commonly  be  de- 
cided upon  a  point  of  form,  and  not  upon  the  merits  of  the 
case, —  a  result  that  seems  inconsistent  with  sound  justice. 
Thus,  if  the  plaintiff  in  an  action  of  trespass,  should  hap- 
pen to  omit  in  his  declaration,  to  state  the  day  or  time  at 
which  the  trespass  was  committed,  and  the  defendant 
should  demur  specially  for  this  omission,  and  the  issue 
joined  on  this  demurrer  should  be  decided  (as  it  would  be) 
in  favor  of  the  defendant, — by  the  regular  consequence, 
judgment  would  be  also  given  for  the  defendant,  and  the 
plaintiff's  claim  would  be  defeated  by  the  omission  of  a  few 
words  in  his  declaration.  Yet  we  have  seen  that  the  time, 
if  alleged,  need  not  have  been  proved  as  laid  ;(A;)  and  its 
omission,  therefore,  is  a  fault  of  the  most  strictly  formal 
kind.  Again,  if  the  defendant  should  plead  in  abatement, 
that  he  is  sued  by  a  wrong  Christian  name,  and  the  plain- 
tiff should  choose  to  take  issue  in  fact  upon  the  plea,  and 
go  to  trial,  the  verdict,  if  given  for  the  plaintifif,  entitles 
him  to  judgment  quod  recuperet,  and  ha  consequently  re- 
covers his  demand.(Q  On  the  other  hand,  if  given  for  the 
defendant,  it  is  followed  by  judgment  of  breve  (or  billa) 
cassetur  ;{m)  and  thus  the  action  in  one  case, — and  in  the 
other,  both  the  action  and  the  demand  itself,  are  disposed 
of  upon  a  mere  question  relating  to  the  Christian  name  of 
the  defendant 

But  if  any  objection  attach,  on  this  ground,  to  the  system 
of  pleading,  its  weight,  at  least,  is  much  diminished,  by  the 
liberality  with  which  amendments  are  allowed  in  the  mo- 
dem practice.    Thus,  in  the  case  of  demurrer  above  sup- 

(0  Vide  supFA,  p.  125. 

ik)  Vide  snpra,  p.  812. 

(/)  Vide  Bupn,  p.  126.  2  Wils.  367.  The  cam  is  othenrise,  howerer, 
if  the  plaintiff  saooeedi  on  an  israe  in  law  on  a  plea  in  abatement,  for 
there  the  judgment  is  respondeat  ouster  only.     Ibid. 

(n)  Vide  snpra,  p.  128. 
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posed,  if  the  plaintiflF  should  impradently  join  in  demarrer 
(instead  of  applying,  as  he  ought,  for  leave  to  amend,)  the 
court  would  nevertheless,  after  joinder  in  demurrer,  and 
even  after  the  demurrer  had  come  on  to  be  argued,  allov 
him  to  amend ;  and  the  only  inconvenience  that  he  would 
sufferi  would  be  the  payment  of  costs.  The  second  case, 
indeed,  viz.  that  in  which  an  issue  in  fact  is  joined  upon  a 
plea  in  abatement,  is  such  as  would  not  allow  of  amend- 
ment, unless  applied  for  before  the  cause  had  come  on  for 
trial.  But  even  in  this  instance,  it  is  not  probable  that  any 
hardship  or  injustice  would  arise  by  the  final  determination 
of  the  cause,  upon  the  point  of  form, — for  if  the  unsuc- 
cessful party  had  had  any  substantial  case  upon  the  merits^ 
he  would  presumably  have  applied  to  amend,  without  ha- 
zarding the  trial. 

2.  Again,  some  doubt  may  reasonably  be  felt  with  re- 
spect to  the  advantage  of  that  part  of  the  system,  which 
relates  to  the  singleness  of  the  issue.  Provided  only,  that 
a  party  be  restrained  from  raising  issues  inconsistent  with 
each  other,  or  such  as  he  knows  to  be  without  foundation 
in  fact,  it  may  be  questioned  whether  any  sufficient  consid- 
erations of  utility  or  convenience  can  be  urged  at  the  pre- 
sent day,  in  favor  of  the  object  of  singleness.  At  all  events, 
some  presumption  must  arise  against  the  value  of  this  ob- 
ject, in  modern  pleading,  when  we  recollect  that  the  long 
permitted  use  of  several  counts,  in  respect  of  the  same  cause 
of  action,  and  the  provision  of  the  statute  of  Anne,  allowing 
the  use  of  several  pleas,  have  declared  it  as  the  sense  both 
of  the  bench  and  the  legislature,  that  if  the  original  prin- 
ciple deserved  to  be  retained,  it  required  at  least  material 
mitigation.  However,  it  is  clear  that  the  principle  of  sin- 
gleness, is  so  far,  at  least,  a  right  and  valuable  one,  as  it 
may  tend  to  prevent  the  parties  from  offering  inconsistent 
allegations,  or  sitch  as  they  may  know  to  he  false.  For, 
though  the  interests  of  justice  seem  to  require,  in  many 
oases,  the  allowance  of  several  counts  or  pleas  in  respect  of 


CONCLUSION.  468 

the  same  demand,  they  are,  on  the  other  hand,  directly  op- 
posed  to  the  allowance  of  repugnant  ones, — and  where  one 
of  the  matters  alleged  must  evidently  be  false,  the  party 
should,  of  course,  be  obliged  to  make  his  election  between 
them ;  and  so,  in  allowing  a  party  to  make  different  allega- 
tions, he  ought,  if  possible,  to  be  excluded  from  such  as 
(whether  inconsistent  or  not  with  what  has  been  previously 
pleaded)  he  must  know  to  be  without  foundation  in  fact. 
Yet  these,  which  are  perhaps  the  only  beneficial  results 
that  can  flow  from  the  principle  of  singleness,  the  present 
state  of  the  law  against  duplicity,  unfortunately  fails  to 
produce.  For,  first,  a  plaintiff  is  at  liberty  to  adopt  as 
many  counts  as  he  pleases,  however  apparent  it  may  be 
that  the  cases  which  they  respectively  state,  cannot  all  be 
true.  So  a  defendant  is  allowed,  under  the  provision  of  the 
statute  of  Anne,  to  plead,  with  scarcely  any  exception, 
matters  directly  inconsistent  with  each  other, — ^for  ex- 
ample, he  may  plead  in  trespass,  for  assault  and  battery, 
not  guilty  (namely,  that  he  did  not  commit  the  trespasses,) 
and  also,  son  assault  demesne,  viz.  that  he  committed  them 
in  self-defence(n)— or,  in  debt  on  bond,  uon  est  factum  (viz. 
that  he  did  not  execute  the  deed,)  and  also,  that  he  exe- 
cuted it  under  duress  of  imprisonment.(o)  Again,  a  party 
is  not  restrained  by  the  present  system,  from  adding  to  his 
true  case,  another  that,  though  consistent  with  it,  he  knows 
to  be  false.  And,  accordingly,  a  defendant,  at  the  same 
time  that  he  pleads  a  special  plea  founded  on  his  real  mat- 
ter of  defence,  almost  always  resorts  to  the  general  issue, 
or  some  other  plea  by  way  of  traverse,  in  order  to  put  the 
plaintiff  to  the  proof  of  his  declaration — without  having, 
in  truth,  the  least  reason  to  deny  the  allegations  which  it 
contains.  The  statute  of  Anne,  indeed,  provides  a  check 
against  this,  by  a  provision  of  which  the  general  effect  is 

(ii)  I  Arch.  226. 

(o)  Ibid.    And  see  other  instances  open,  In  some  measore,  to  the  sum 
objection  of  inconsistency,  sapra,  p.  293. 
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as  follows — that,  where  the  defendant  has  pleaded  several 
pleas,  and  the  issue  upon  any  one  of  them,  is  found  for  the 
plaintifT,  the  court  may  give  the  plaintiff  the  costs  of  every 
such  issue,  unless  the  Judge  of  nisi  prius  shall  certify  that 
the  defendant  had  probable  cause  to  plead  the  matter  found 
against  him.  But  the  construction  and  effect  given  to  this 
provision,  in  practice,  seem  to  have  rendered  it  inadequate 
to  the  object  which  it  contemplates.(|>) 

8.  Another  feature  of  doubtful  character,  in  the  system 
of  pleading,  is  the  wide  effect  which  belongs,  to  certain 
actions,  to  the  general  issue.  In  debt  on  simple  contract, 
— in  assumpsit, — ^and  trespass  on  the  case  in  general, — the 
general  issue  embraces  almost  every  ground  of  defence  to 
which  the  defendant,  at  the  trial,  may  choose  to  resort — 
the  questions  offered  by  these  issues,  being,  in  effect,  nearly 
these — whether  the  defendant  be  indebted  to  the  plaintiff, 
as  alleged  in  the  declaration— or  whether  he  be  liable  to 
the  plaintiff's  demand,  as  set  forth  in  the  declaration.(9) 
Now,  these  questions  are  so  general  and  vague  as  to  pro* 
duce,  but  in  a  limited  and  inferior  degree,  the  advantages 
which  attend  the  production  of  a  more  strict  and  special 
issue.  For,  first,  they  do  not  fully  effect  the  separation  of 
matter  of  fact  from  matter  of  law.  To  understand  this,  it 
must  be  considered  that,  though  the  parties  cannot  go  to 
trial  on  a  mere  question  of  law  (a  traverse  of  matter  of  law 
not  being  allowable,XO  yet  it  is,  in  the  nature  of  many 
issues  in  fact,  to  involve  some  subordinate  legal  question, 
the  decision  of  which  is  essential  to  the  decision  of  the 
issue.  And  the  wider  and  more  general  the  form  of  the 
issue,  the  more  likely  it  is  to  comprise  these  subordinate 
questions  of  law.  For  example : — in  an  action  of  debt  on 
simple  contract — or  assumpsit,  if  the  defendant  rely  on  a 
release  executed  by  the  plaintiff,  he  may  give  this  in  evi 

(p)  See  II  East,  263.    2  Biirr.  753. 

ig)  Vide  sapra,  pp.  177,  181,  183.  (r)  Vide  fapn,  p.  215. 
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dence  under  the  general  issue  (nil  debet,  or  non-assumpsit,) 
because  it  tends  to  show  that  he  is  not  indebted,  or  is  not 
liable,  as  alleged — and,  if  the  plaintifif 's  answer  to  the  re- 
lease, be,  that  it  was  obtained  by  duress,  this  will,  of  course, 
be  also  offered  in  evidence  under  the  same  issue.  Upon 
this  point  of  duress,  two  questions  xpaj  be  supposed  to 
arise — first,  whether  the  execution  of  the  deed  under  du- 
ress, would  defeat  the  effect  of  the  deed — secondly,  whether 
the  deed  were,  in  fact,  executed  under  duress.  Before  the 
jury  can  find  a  verdict  either  for  the  plaintiff  or  defendant, 
both  these  questions  must  be  disposed  of.  But  the  first  is 
a  question  of  mere  law,  and  their  decision  upon  it,  must  be 
guided  by  the  direction  of  the  Judge.  Here,  then,  is  a 
question  of  law  involved  under  the  issue  in  fact.  Now,  if, 
on  the  other  hand,  a  form  of  action  be  supposed,  in  which 
the  pleading  is  more  special,  and  the  general  issue  less  com- 
prehensive, for  example,  the  action  of  covenant,  this  very 
same  question  will  be  distinctly  developed,  as  a  point  of 
law,  upon  the  pleading^ — by  way  of  demurrer.  For  the  de- 
fendant cannot,  under  non  est  factum  (which  is  the  general 
issue  in  that  action,)  set  up  the  release,  but  must  plead  it 
specially — and  the  plaintiff  must,  consequently,  plead  the 
duress  in  reply;  and  then,  if  the  defendant  disputes  the 
legal  consequence  of  the  duress,  his  course  is  to  demur  to 
the  replication.  Of  such  demurrer,  occurring  in  the  very 
case  here  imagined,  the  reader  has  already  seen  an  example 
in  the  course  of  this  work(^)-^and  to  this  he  may  be  again 
referred,  for  farther  illustration. 

It  thus  appears,  then,  that  it  is  the  effect  of  the  wider 
general  issues  to  render  less  complete,  than  it  otherwise 
would  be,  the  separation  of  fact  from  law.  And  the  inoon- 
Tcnience  of  this  is  felt,  in  the  great  frequency  with  which 
difficult  legal  questions  arise  for  the  opinion  of  the  Judge 
at  nisi  prius, — the  numerous  motions  for  new  trials  cbnse- 

(<}  Vide  snpra,  p.  80. 
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qaently  made  in  the  court  in  bank,  to  obtain  a  reyisioa  of 
each  opinions, — and  the  delay  and  expense  necessarily  at* 
tendant  on  a  proceeding  of  this  kind,  when  compared  with 
the  regular  method  of  demurrer. 

Again,  it  is  an  inconvenience  arising  from  general  issues 
of  this  description,  that  they  tend  to  conceal  from  each 
party,  the  case  meant  to  be  made  by  his  adversary,  at  the 
trial.  Thus,  in  the  instance  above  supposed,  the  plain- 
tiff would  have  no  notice  from  the  nature  of  the  issue,  nil 
debet  or  non-assumpsit,  that  the  defendant  meant  to  set  up 
a  release,  nor  would  the  defendant,  on  the  other  hand,  have 
any  intimation  that  it  was  to  be  met  by  the  all^ation  of 
duress.  And  thus  id  defeated,  in  some  measure,  another  of 
the  advantages  otherwise  attendant  on  the  production  of  an 
issue — viz.  that  of  apprising  the  parties  of  the  precise  na- 
ture of  the  question  to  be  tried,  and  enabling  them  to  shape 
their  proofs  without  danger  of  redundance  on  the  one  hand, 
or  deficiency  on  the  other. 

4.  Another  objection  to  the  system  of  pleading,  and  one 
more  formidable,  perhaps,  than  any  that  has  been  above 
suggested,  is  to  be  found  in  the  excessive  subtlety,  and 
needless  precision,  by  which  some  parts  of  it  are  charac- 
terized. The  existence  of  these  faults  cannot  fairly  be 
denied — nor  that  they  bring  upon  suitors,  the  frequent 
necessity  of  expensive  amendments, —  and  sometimes  oc- 
casion an  absolute  frtilure  of  justice,  upon  points  of  mere 
form.  Yet  is  their  inconvenience  less  severely  felt  in  prac- 
tice, at  the  present  day,  than  a  mere  theoretical  acquaintance 
with  the  subject  would  lead  the  student  to  suppose.  Many 
of  the  intricacies  and  mysteries  of  pleading, — those,  for 
example,  which  relate  to  color,  and  special  traverses, — long 
discouraged  by  the  courts, — are  rapidly  falling  into  disuse, 
and,  on  the  whole,  have  but  little  effect  in  the  actual  opera^ 
tion  of  the  system ;  and,  with  respect  to  the  science  in  gene- 
ral, it  may  be  remarked,  that  its  increasing  cultivation  has 
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made  the  coarse  of  practice  more  uniformly  correct  than  in 
former  times,  and  the  occasions  for  formal  objections  con- 
siderably less  frequent. 

Such  are  the  principal  observations  which  a  long  prac- 
tical  acquaintance  with  Pleading,  has  suggested  to  the 
author,  on  the  merits  of  that  celebrated  system  of  alle- 
gation. Founded  as  they  are  on  experience,  he  does  not 
hesitate  to  offer  them  to  the  public,  though  the  limits 
which  he  has  prescribed  to  himself,  in  this  part  of  the 
work,  have  obliged  him  to  condense  them  in  a  form  more 
summary  than  befits  the  interest,  the  importance,  and  the 
difficulty  of  the  subject. 
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Note  (1.)    See  p.  2. 

PUe  in  French,  in  Englisli  plea,  were  anciently  used  to 
signify  suit  or  action.  While  used  in  this  sense,  they  gave 
rise  respectively  to  the  words  plider  and  to  plead;  of  which 
the  primary  meaning  was  accordingly  to  litigate;  but  which 
in  the  latter  English  law  have  been  taken  in  the  more 
limited  sense  of  maMng  allegation  in  a  cause.  Hence  the 
name  of  that  science  of  pleading,  to  which  this  work  re- 
lates. 

This  variable  word  to  plead  has  indeed  still  another  and 
more  popular  use,  importing  the  forensic  argument  in  a 
cause,  but  it  is  not  so  employed  by  the  profession. 

Whether  pUe  and  pUder  were  derived  from  the  parallel 
Latin  terms  pladtum  and  placitare,  is  somewhat  doubtful.(a) 
If  so,  it  must  have  been  through  the  gradation  of  the  more 
ancient  French  word  plaids,  which  according  to  Houard,(() 
at  first  signified  the  assemblies  of  the  kings  and 
great  men  of  the  realm;  and  afterwards  applied  [  *ii  J 
to  *ordinary  courts  of  justice.  With  respect  to 
pladtum  itself,  it  is  most  probably  of  Soman  origin,  for  it 
is  clear  that  both  the  rescripts  of  the  emperors  and  the 
judicial  decisions  in  the  Roman  empire  had  that  name.(c) 
It  has,  however,  been  considered  by  some  writers  as  de- 
rived from  phie^  (a  Qerman  word  for  campu8\  quod  in  campo 

(a)  Spelman  considers  the  word  plea  as  of  Saxon  origin.  (See  Spelm. 
Gloss.)  Bat  the  almost  universal  deriration  of  our  juridical  terms  from  the 
language  of  the  Normans  wonld  seem  to  render  this  exception  an  improbable 
one. 

(6)  Anciennes  Loix  des  Francois,  &c.,  sect.  10. 

(c)  See  Brisson  de  Verborum  signif. 
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tenerentur  placiia.{d^    Either  of  thes^  thoagb  a  less  amas 
iog,  is  perhaps  a  more  satisfK^torj  oonjectore,  than  that 
which  derives  placitum  from  placefulo—^niiL  bene  placitaro 
super  omnia  pLioet(e) 

Note  (2.)    See  p.  8. 

This  part  of  oar  ancient  judicial  system,  viz.  the  use  of 
original  writs,  as  essential  formulae  for  the  institution  of  a 
suit,  is  not  only  connected  with  the  whole  scheme  of 
actions,  but  will  appear,  in  the  course  of  this  work,  (see 
page  426,)  to  have  an  important  relation  to  pleading  in 
particular.  It  is  also  remarkable  as  being  (in  modem  times 
at  least)  unknown  to  the  practice  of  the  courts  of  other 
countries,  and  a  peculiarity  of  the  national  law.  These 
circumstances  naturally  excite  some  curiosity  to  investigate 
its  origin ;  yet  the  subject  is  involved  in  considerable  ob- 
scurity. Though  we  know  that  some  of  the  brevia  are  at 
least  as  ancient  as  the  time  of  Henry  II.  (being  found  in  the 
work  of  Glanville,  who  wrote  in  the  king's  reign),  the  stu- 
dent will  in  vain  search  the  books  of  the  science  for  any 
distinct  and  satisfactory  account  of  their  original  invention. 
It  is  said  on  high  authority,  that  the  more  common  and 

ordinary  writs  were  '*de  communi  consilio  totius 
[  *iii  ]   regni  concessa  et  approbata ;''(/)  and  also  that 

*some  writs  existed  "  long  before  the  Conquest  f{g) 
while  another  learned  writer  asserts,  that  the  more  ancient 
of  them  were  brought  from  Normandy  :(h)  and  these  vague 
and  somewhat  inconsistent  statements  seem  to  constitute 
the  whole  substance  of  the  information  to  be  derived  from 
professional  sources  on  this  subject.  If  we  turn  for  farther 
elucidation  to  the  antiquarians,  we  shall  find  little  beyond 

id)  Dncange,  GIom,  Terbo  Fladtum.  («)  Co.  Litt.  17. 

(/)  Bract.  413  b. 

{g)  Co.  Pref.  to  10  Bep.  This  proposition  of  Lord  Coke's  seems  to  luiTe 
been  satisfactorily  refuted  bj  Hickes.  See  the  Dissertatio  Epistolaris  in  his 
Thesanms. 

(A)  Oilb.  Hist,  of  C.  P.  8,  5. 
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vague  conjecture;  and  even  in  this  a  great  discordance^ 
both  as  to  the  origin  of  the' instrument,  and  the  derivation 
of  its  name.  While  one  learned  writer  refers  the  origin  of 
the  term  breve,  to  a  new  application  among  the  Normans 
of  a  word  derived  from  their  Scandinavian  ancestors,  signi- 
fying a  letter  or  epistle  ;(t)  others  speak  of  it  as  borrowed 
from  the  imperial  and  pontifical  constitution?,  and  as  ulti- 
mately derived  from  the  word  brevi8,{k)  Again,  the  lan- 
guage of  these  instruments  is  supposed,  on  great  authority ,(Z) 
to  have  owed  much  to  the  Boman  forms ;  though  on  the 
other  hand,  an  illustrious  antiquarian  declares,  that  it  has 
the  most  remote  English  extraction,  and  has  hardly  a  word 
derived  from  the  GaBsarean  law.(m). 

Whatever  may  be  the  authority  for  the  opinion,  that 
brevia,  for  the  institution  of  suits,  were  in  existence  in  this 
country  before  the  Conquest,  it  is  at  least  certain 
that  there  is  no  mention  of  them  in  the  laws  of  [  *iv  ] 
the  *Anglo'Saxons  now  extant  ;(n)  but  that  they 
were  in  use,  both  in  substance  and  in  name,  in  the  ancient 
laws  of  Normandy,  is  a  fact  well  known  to  all  who  have 
looked  into  the  Grand  Coustumier.  Op  this,  however,  as 
on  many  other  features  common  to  the  laws  of  England 
and  Normandy,  the  doubt  has  been,  to  which  of  the  two 
nations  the  original  invention  is  to  be  ascribed;  for  it 
seems  to  be  clear,  that  if  the  English  at  first  received  the 
institutions  of  their  conquerors,  they  in  turn  began  to 
impart  their  own  improvements;  and  the  Grand  Coustu- 
mier is  confessedly  of  date  long  posterior  to  the  treatise  of 
Glanville.(o)  The  remark  of  a  learned  foreigner  not  only 
tends  to  decide  this  question,  but  at  the  same  time  throws 

(t)  Hickes,  Thess.  Diss.  Epist.  in  notis,  p.  3, 

ik)  Spelm.  Gloss,  tit.  Brere;  Crsgii  Jos  Fend,  lib.  ii.  D.  17,  S3,  26,  Sd- 
den's  notes  on  Hengham. 

(/)  Bftrrington  on  the  Ancient  Statutes,  c.  88,  90. 

(m)  Seld.  Diss,  ad  Fletam,  e.  9,  s.  1. 

(fi)  Hickes,  Thes.  Diss.  Epist.  p.  S. 

(o)  See  Hale's  Hist,  of  Common  Law,  c.  Ti« 
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more  ligbt  on  the  ulterior  origin  of  the  brevia,  than  can 
be  obtained  from  any  writer  of  our  own  country.  It  is 
well  Known  that  the  use  of  forensic  formulsB,  obtained 
among  the  semi-barbarous  tribes  who  governed  Europe 
during  the  middle  a^es,  at  least  among  the  French  and  Lom- 
bards—nations both  distinguished  among  their  neighbors 
by  the  superior  refinement  of  their  jurisprudence.^?)  The 
author  in  question,  who  speaks  of  the  Brevia  of  Olanville, 
as  Brefn  Angh-Normanda,  from  their  equal  adoption  in  both 
countries,  points  out  their  similarity  to  certain  forms  pre- 
served by  Marculphus,  and  which,  under  the  different 
names  of  prmceptiones  and  indiculi,  were  used  among  the 
Franks  during  the  two  first  races  of  the  monarchy .(9)  The 
resemblances  in  their  general  conception  will  be  found 
strong  enough  to  lead,  with  great  probability^  to  the  infer 
ence,  that  the  English  brevia  were  derived  through  Nor- 
mandy from  a  Francic  source — an  inference  confirmed  by 
the  fact  ^elsewhere  stated  by  the  same  author,  that 
[  *v  ]  at  this  early  period  the  judicial  usages  of  Nor- 
mandy, were  in  the  main  the  same  with  those  of 
France  at  large.(r)  The  reader  may  judge  of  the  degree  of 
similarity  between  the  Brevia  of  Olanville  and  the  Praecep- 
tiones  of  the  Franks,  by  comparing  the  following  formu- 
lary from  Marculphus,  with  the  English  fvrit  of  right,  "  Ille 
Bex,  vir  inluster,  illo  comiti.  Fidelis  Deo  propitio,  noster 
ille,  ad  prsMcntiam  nostram  veniens,  clementisd  regni  nostri 
suggessit  eo  quod  pagensis  vester  ille,  eidem,  terram  suam 
in  loco  nuncupante  illo,  per  fortiam  tulisset,  et  poet  se  re- 
tineat  injnste,  et  nullam  justitiam  ex  hoc,  apud  ipsum,  oon- 
sequi  possit;  Propterea  ordinationem  presentem  ad  vos 
direximus,  per  quam  omnino  jubemus,  ut  ipso  illo  taliter 
constringatis,  qnaliter,  sit  ita  agitur,  banc  causam  contra 
jam  dicto  illo,  legibus  studeat  emendare.  Certe  si  noluerit, 
et  ante  vos  recte  non  finitur,  memorato  illo,  multis  fide  jua- 

(p)  J.  G.  Heinee.  Elem.  Qenn.  lib.  iii.  tit.  ii.  sect.  Ixxxii.  Ixzxiii. 
(9)  HonArd,  Anc.  Loix  des  Frmncf,  &c.  yoI.  ii.  p.  9>16. 
(r)  Honard,  Diet.  Analjtique,  &c.  verbo  Droit. 


soribus,  Kalendas  illas,  ad  nostram  cum  omnimodis  dirigere 
facialis  prseaentiam/X^) 

The  following  will  be  found  to  have  a  close  affinity  with 
the  Anglo-Norman  writ  of  trespass  for  an  assault. 

"Ille  Bex,  vir  inluster,  illi.  Fid  el  is  noster  ille  ad  prae- 
sentiam  nostram  veniens,  nobis  suggessit  quod  vos  eum, 
nulla  manente  causa,  in  via  adsalissetisj  et  graviter  livo- 
ras  setis,  et  rauba  sua  in  solidos  tantos,  eidem  tuUissetis, 
vol  post  vos  retineatis  indebite,  et  nuUam  justitiam  ex 
hoc,  apud  vos,  consequere  possit.  Propterea,  prasentem 
*indiculum  ad  vos  direximus,  per  quern  omnino 
jubemus  ut  si  taliter  agitur,  de  prsBsente  hoc  con-  [  *vi  ] 
tra  jam  dicto  illo,  legibus  studeatis  emendare. 
Certe  si  nolueritis,  et  aliquid  contra  hoc  habueritis  quod 
opponere,  non  aliter  fiat  nisi  vosmet  ipsi  per  hunc  indicu- 
lum  commoniti,  Kalendas  illas  proximas,  ad  nostram  veni- 
atis  prsesentiam,  eidem  ob  hoc,  integrum  et  legale  dare 
responsum.'XO  ^^^  opinion  that  the  English  Brevia  are 
of  French  extraction,  is  not  peculiar  to  Houard.  It  is 
held,  as  has  been  already  observed,  by  L.  C.  B.  Gilbert ;  and 
a  writer  on  the  feudal  law,  the  learned  Craig,  observes  of 
them,  Usum  in  Gallia,  antiquissimum  puto;  in  Normania, 
adhuc  in  usu  sunt.  Gulielmus  Conquasstor  cum  armis, 
etiara  leges  Normannicas  Angliae  intulit;  inde  factum,  ut 
omnes  fere  causa  in  Anglia,  adhuc  per  Brevia  deducan- 
tur.(w) 

To  attempt  to  trace  them  further  may  appear  superflu- 
ous, yet  it  may  be  observed,  that  one  of  the  earliest  refine- 
ments in  forensic  science  was  that  of  classifying  the  various 
subjects  of  litigation,  and  allotting  to  each  class,  an  appro- 

(«)  Marculphi  Fonnolamm,  lib.  i.  S3.  The  reader  who  wishes  to  compare 
with  this,  the  Anglo-Norman  formula  in  the  original  Latin,  will  find  it  in 
Olanyille,  lib.  i.  c.  6.  And  it  may  be  remarked,  that  it  has  a  decided  advan- 
tage over  the  French  model,  in  point  of  Latinity  ;  the  latter  being  indeed  in 
inch  a  barbarous  dialect  as  to  be  scarcely  intelligible. 

(t)  Marc.  Form.  lib.  i.  29. 

(ii)  Crag.  Jns.  Feud.  lib.  ii.  D.  17,  23,  25. 
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priate  formula  of  complaint  or  olaim ;  a  metliod  deyised 
in  a  view,  probably,  to  the  more  certain  definition  of  the 
nature  of  tbose  injuries  for  whicb  the  law  afforded  redress^ 
and  perhaps,  also,  to  saye  the  trouble  of  inventing  new 
modes  of  expression  for  each  particular  case  of  wrong  as 
it  might  arise.  Whatever  the  object,  it  is  certain  that  such 
was  the  practice  of  ancient  Rome,  and  that  from  a  period 
almost  as  early  as  the  introduction  of  the  laws  of  the  twelve 
tables  ;(a;)  and  so  severely  were  these  formula  observed, 
that  any  deviation  from  them  was  fatal  to  the 
[  ♦vii  ]  *cause.(y)  This  strictness  evidently  tended  to  in- 
justice ;  and  we  accordingly  find  that  it  was  ban- 
ished from  the  Boman  law,  by  Constantine,  who  abolished 
the  judicial  formulffi.(s)  Yet  form  was  not  altogether  ex- 
tirpated. Certain  general  distributions  of  the  subjects  of 
litigation  were  recognized  under  the  title  of  action$  Xa)  and 
considerable  attention  continued  to  be  paid  to  the  frame  and 
wording  of  the  complaint.(J)  When,  therefore,  we  find  the 
rude  judicature  of  the  nations  who  were  in  possession  of 
Europe  at  the  fall  of  the  Boman  Empire,  exhibiting,  at  a 
very  remote  period,  the  same  contrivance  of  fixed  judicial 
formulsB,  we  are  naturally  led  to  refer  it  to  an  imitation 
either  of  the  ancient  or  more  modern  system  of  their  pre- 
decessors. Yet  whether  it  were  the  result  of  such  adoption, 
or  the  fruit  of  original  invention,  it  is  certainly  not  easy, 
nor  perhaps  very  important,  to  decide. 

Note  (3.)    See  p.  9. 

Ejectment   has  been   latterly  often   ranked  as   a  mixed 
action  ;(c)   because  the  plaintiff  has  judgment  for  specific 

(x)  Dig.  Lib.  i.  tit.  2 ;  Cic.  pro  Rose.  Com.  c.  8,  ftc. 
(^)  Qainctil.  lib.  vii.  c.  3 ;  Brisson  de  Formal,  lib.  r.  xl. 
(«)  Brisson,  ibid,  lib^  r.  xl.  liii. ;  Voet.  ad  Pandect,  lib.  ii.  tit.  xiii. 
f.  9. 

(a)  Inst.  lib.  4,  tit.  6 ;  Car.  Sigon.  de  Jndiciis. 

(b)  Vide  Inst,  and  Voet.  nbi  snpra. 
(e)  Vide  3  Bl.  Com.  199. 
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recovery  of  the  term  itself,  as  well  as  nominal  damages  for 
the  ejection.  And  the  framers  of  the  late  statute  8  &  4 
Will.  IV.,  have  followed  and  fixed  that  classification.  With 
deference,  however,  it  is  conceived  that  the  class  of  an  ac- 
tion depends  not  on  the  form  of  judgment,  but  on  the  form 
of  writ  and  declaration;  and  that  the  question  is,  not 
whether  specific  recovery  be  adjudged,  but  whether  it  be 
claimed  in  the  form  of  the  proceeding.  (See  the  definition 
of  real  and  mixed  actions,  supra,  p.  S.)  Now  it  is 
clear,  ♦that,  in  the  form  of  writ  and  declaration,  [  *viii  ] 
an  ejectment  is  no  more  than  a  species  of  the  tres- 
pass, and  as  such  it  has  been  most  anciently  considered. 
Ejectione  firmsB  n'est  que  un  action  de  trespass  en  son 
nature,  &c.  Fitz.  Abr.  tit.  Eject.,  firm.  2,  cited  3  Bl.  Com. 
200. 

Note  (4.)    Sfee  p.  20. 

Until  the  passing  of  the  statute  2  W.  4.  c.  89  (commonly 
called  the  act  of  Uniformity  of  Process);  which  established 
•a  simple  and  uniform  course  of  proceeding  for  the  com- 
mencement of  personal  actions,  viz.  (by  summons^  where  the 
defendant  is  not  to  be  arrested,  and  by  capiat  where  he  is, 
vide  p.  14),  the  three  superior  courts  at  Westminster  dif- 
fered greatly  from  each  other  in  their  modes  of  process  in 
actions  of  this  description;  and  even  the  same  court  ad- 
mitted a  considerable  variety  of  methods  according  to  the 
circumstances  of  the  case.  The  following  account  of  the 
Btate  of  the  law  on  this  subject,  is  given  by  the  common 
Law  Commissioners  in  their  first  report,  p.  74. 

"  The  varieties  as  to  process  in  personal  actions  may  be 
summed  up  thus : — In  each  of  the  courts  the  proceeding 
against  attorneys  and  officers,  in  the  King's  Bench  and 
Exchequer,  that  against  prisoners,  also,  is  by  bill  without 
process;  and  in  other  cases,  their  processes,  or  modes  of 
commencing  the  suit  are  as  follows : — 
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In  the  King^s  Bench. 

By  Original : — 

Original  Writ  adapted  to  the  Action. 
By  Bill : 

I  2.  Not  bailable. 

..  -..    -•   -^    ^.11     «  -»*•.  "•  11         f  !•  Bailable, 
t  *«  ]     '2.  Bill  of  Middlesex  |  ^  ^^^  ^^^^^^ 

.   ^    .  (1.  Bailable. 

'•^'»*** -^   "   Notbailable. 


1.  With  ao  etiam  or  bail- 
1.  Attachment  of  Privilege -{  able. 


U: 


4.  Bill  and  Sammons. 

In  the  Common  Pleas. 

By  Original : — 

1.  Original  Writ  adapted  to  the  Action. 

2.  Original  Wrijb  of  quare  clausum  fregit. 

on  n    •  f    1*  Bailable. 

8.  Common  Capias "s    «   ^t  .  i_  -i  i_i 

^  \  2.  Not  bailable. 

By  Bill  :— 

1.  Attachment  of  Privilege. 

2.  Bill  and  Summons. 

In  the  Exchequer. 

1.  Venire  ad  Bespondendum. 

2.  Subpoena  ad  Respondendum. 
8.  Quo  Minus  Capias. 

4.  Venire  of  Privilege. 
6.  Capias  of  Privilege. 
6.  Bill  and  Summons." 

The  Commissioners  then  proceed  as  follows : — 
"  Having  thus  shown  that  there  is  an  inconvenient  and 
unnecessary  variety  in  the  several  primary  writs  of  process 
in  personal  actions,  and  that  each  of  them,  individually  con- 
sidered; is  also  open  to  considerable  objectioUi  we  beg  leave 
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to  recommend,  as  the  first  and  most  obvious  amendment  in 
this  branch  of*  the  law,  that  as  the  object  of  all  these  writs 
is  either  simply  to  enforce  the  defendant's  appearance,  or  to 
enforce  it  in  such  manner  as  to  obtain  security  at  the  same 
time,  for  ultimate  execution  on  his  person  *in  sat- 
isfaction of  the  debt,  so  the  primary  forms  of  pro-  [  *x  ] 
cess  should  be  reduced  to  two,  viz.,  summons  and 
capias,  the  first  to  be  used  where  the  plaintiff  intends  merely 
to  compel  appearance,  the  latter  where  (being  entitled  to 
proceed  by  way  of  arrest)  he  has  it  in  view  also  to  secure 
the  defendant's  person. 

**•  In  the  event  of  its  being  found  expedient  to  retain  the 
use  of  real  actions,  (a  subject  which  belongs  to  a  subsequent 
period  of  our  inquiry),  there  seenjs  to  be  no  reason  why 
the  suggestion  here  made  should  not  extend  to  these  as  well 
as  to  personal  suits;  for  a  writ  of  summons  would  in  its 
nature  be  well  adapted  to  every  case  of  action  real.  Whe- 
ther ejectment  and  replevin  should  follow  the  same  rule,  or 
be  allowed  to  form  exceptions  (as  at  present)  to  the  ordi- 
nary course,  is  a  question  which  it  is  not  easy  to  decide  till 
the  time  shall  arrive  when  these  actions  shall  come  specifi- 
cally into  discussion.  In  the  mean  time,  however,  we 
incline  to  tl;e  opinion  .that  ejectment  might  more  advan- 
tageously commence,  like  other  suits,  by  summons;  and 
that  the  bond  taken  by  the  sheriff  in  replevin  should  be 
conditioned  for  prosecuting  the  suit  directly  in  one  of  the 
courts  at  Westminster  by  an  ordinary  summons,  instead  of 
filing  a  plaint  in  the  first  instance  in  the  county  court. 
Much  certainty  would  be  gained  in  both  cases,  in  point  of 
simplicity  and  uniformity,  by  the  change ;  and  in  replevin 
it  would  alsa  be  attended  with  a  considerable  saving  of 
expense.  But  whether  these  particular  actions  should  be 
excepted  or  not,  we  have  no  doubt  that  in  other  cases, 
whatever  be  the  court,  the  cause  of  action,  or  the  quality 
of  the  plaintiff  or  defendant,  it  would  be  practicable  and 
highly  expedient  that  the  mode  of  commencing  a  personal 
suit  should  uniformly  be  by  summons  or  capias,  adapted 
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with  sligbt  differences  to  the  nature  of  the  particular  de- 
mand or  complaint ;  and  that  all  other  methods  of 
[  *xi  ]  instituting  saits  ^(including  the  filing  of  biUs 
withoat  process)  should  at  once  be  abolished.  The 
summons  and  capias  should  not  be  framed  upon  the  model 
of  any  of  the  existing  writs,  these  (as  already  shown)  being 
both  expensive  and  inconvenient  in  'their  construction,  but 
they  should  be  adapted  with  the  utmost  brevity  and  sim- 
plicity to  the  purpose  in  view,  and  no  fees  should  be  paid 
upon  them,  either  to  the  attorney  employed  or  to  the  offi- 
cers of  the  court,  beyond  what  may  form  a  fair  compensation 
for  the  trouble  and  expense  actually  incurred  in  their  pre- 
paration." 

NoTK  (5.)    See  p.  23. 

That  the  appearance  was  actually  in  the  time  of  Hen.  II. 
seems  sufficiently  proved  by  the  following  passages  in 
Glanville: — Utroqne  litigantum,  apparerUe  in  curia  petens 
ipse  loquelam  suam  et  clameum  ostendat,  in  hunc  modum — 
Peto  versus  istum  H.,  &c.  Audita  vero  loquela  et  clameo 
petentis,  in  electione  ipsius  tenentis  erit,  se  versus  petentem 
defendere  per  duellum,  &c^e)  TJtroqne  praesente  in  curia,  is 
qui  petit,  jus  suum  in  hsdc  verba  vorsus  adversarium  suum 
proponat,  Peto,  &c.  Audita  autem  clameo,  &c.(/)  The 
forms  of  expression  which  occur  in  Bracton,  in  the  time  of 
Hen.  III.,  everywhere  lead  to  the  same  conclusion.  For 
exiimple,  comparentibua  tam  peteute  quam  tenente,  petens 
actionem  qua  agere  velit,  et  intentionem  suam,  proponere, 
debit  coram  Juatitiariis,  &c.  Et  audita  Brevi  de  Becto,  dicat 
sic  petens  vel  ejus  advocatus  in  prassentia  Justitiariorum  pro 
tribunali  residentium.    Hoc  ostendit  vbbis  A.,  &c.(^) 

It  is  said  that  it  was  the  statute  of  Westminster 

\  *xii  ]  2  (13  *Ed.  I.  o.  10,)  which  first  gave  the  general 

liberty  to  all  persons  of  suing  and  defending  by 

(«)  Clan.  lib.  ii.  c.  3. 
(/)  Ibid.  lib.  iv.  c  6. 
(^)  Bract.  372  b.  ;  and  see  10  £.  3,  19,  pi.  21. 
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attorney;  and  that,  before  that  statute,  a  special  warrant 
from  the  crown,  for  that  purpose,  was  required.(A)  It  seems, 
however,  that  this  is  only  to  be  understood  of  appearance 
by  attorney,  and  not  to  the  contract  of  the  suit  by  attorney 
after  appearance  once  made.  For  it  is  clear  that  long  prior 
to  the  13  Ed.  I.  and  even  in  the  time  of  Glanville,  a  party 
might,  upon  appearance  first  made  by  himself  in  person, 
appoint  a  responsalis  (whose  office,  though  in  some  respects 
different,  was  in  substance  the  same  with  that  of  an  attor- 
ney) to  represent  him  during  the  subsequent  progress  of 
the  cause,  "  ad  lucrandum  vel  perdendum  pro  eo."(i)  And 
it  is  not  said  by  Glanville  that  this  required  a  warrant  from 
the  crown.(A) 

NoTB  (6.)    See  p.  23. 

For  proof  that  in  the  time  of  Hen.  II.  and  Hen.  III.  the 
pleading  was  oral^  it  will  be  sufficient  to  refer  to  the  pas- 
sages cited  from  Glanville  and  Bracton  in  the  last  note ;  and 
to  observe  that  not  the  least  allusion  is  made,  in  either 
author,  to  the  use  of  written  pleadings,  the  introduction  of 
which  is  generally  supposed  not  to  have  taken  place  till  the 
middle  of  the  reign  of  Edw.  III.(Z) 

Note  (7.)    See  p.  83. 

As  to  the  practice  of  oral  pleading  among  the  Lombards, 
see  Muratori,  in  a  note  to  his  edition  of  the  Leges 
LangobardicsB,(m)  *where  he  says  that  the  plead-  [  *xiii  ] 
ings  among  that  nation  appear  to  have  been  non 
scripto  judici  tradita,  sed  petitione  verbali  pronunciata  co- 
ram judicibus.  As  to  the  German  tribes  in  general  (compri- 
sing the  Franks),  see  the  Elementa  Juris  Germanici(n)  of 
Heiueccius,  who  says,  formulas  non  scriptas  offerebant  sed 
vivfi  voce  pradcinebant. 

(A)  I  Tidd,  54,  8th  edit. ;  Gilb.  C.  P.  32,  33 ;  2  Reeres,  169. 

(i)  GUn.  lib.  xi.  c.  1. 

{k)  See  Beecher's  case,  3  Bcp.  58  b.  ace.  (/)  3  Beeres,  95. 

(m)  Marat.  Script.  Rer.  Ital.  toI.  i. 

(n)  Lib.  tit.  ir.  sect.  clri. 
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Note  (8.)    See  p.  24. 

The  use  of  professional  pleaders  or  advocates  may  be 
traced  among  some  of  the  contineDtal  nations  to  a  period 
extremely  remote.  The  Lombards  had  the  following  law : 
Si  forsitan  aliquis  per  simplicitatem  suam  causam  agere 
nescit  vescit  ad  placitum,  et  si  Bex  aut  Judex  prasviderit 
quod  Veritas,  sit  tunc  debeat  dare  ei  hominem  qui  causam 
ipsius  agat.(o) 

In  the  Francic  Formulas  apud  Lindenbrog,  contained  in 
the  Capitularies  by  Baluzius,  there  is.  a  record  of  a  cause 
between  a  bishop  and  a  private  individual,  where  the  bishop 
pleads  by  his  advocate,  and  the  other  in  his  own  person. 

In  the  Assizes  de  Jerusalem,  one  of  the  most  curious 
and  important  relics  of  the  jurisprudence  of  the  middle 
age,  and  fully  recognized  as  an  authentic  compilation  from 
the  laws  of  France,  made  towards  the  close  of  the  eleventh 
century ,(jp)  we  have  a  full  account  of  the  office,  duties,  and 
proper  qualifications  of  a  pleader. — Doit  chascun  de  ceaus 
qui  veont  pleideer  en  la  haute  court,  demander  conseill  an 
*8eignor,  avant  que  il  comance  a  pleideer.  II  doit 
[  *xiv  ]  demander  au  seignor,  a  conseil,  le  meillour  plei- 
deoir  de  la  court  a  son  escient,  se  il  est  pleideoir 
ou  se  il  ne  I'est;  pour  ce  que  se  il  pe  est  pleideoir,  que  son 
conseill  li  sache  sa  raison  garder  et  sa  querele  desreigner 
de  ce  dont  il  est  requeroir,  et  deffendre  de  ce  dont  il  est 
defiendoir,  et  se  il  est  pleideoir,  pour  ce  que  il  ait  plus  de 
conseil ;  qu'il  n'est  nul  si  sage  pleideoir,  qui  ne  puisse  bien 
Bouvent  estre  averti  el  plait  de  ce  que  bon  li  est,  par  un, 
autre  pleideoir  o  lui;  que  deus  pleideoirs  saventplus  que 
un,  &c.  ch.  ix.  .  •  Qui  a  conseill  et  se  veaut  clamer  d'ome 
ou  de  feme  qui  est  present  en  la  court,  il  doit  faire  dire  pai 
son  conseill,  au  seignor,  si  que  celui  de  qui  il  se  clame  on 

(o)  Leges  Langobard.  apvd  Lindenbrog,  650. 

ip)  Onrrage  pr6cienx,  says  Mably  (in  his  Obseryations  snr  I'Histoire  de 
France,  toI.  ii.  346),  et  tres  propre  k  nous  donner  des  lami^ices  snr  Tipoqae 
de  I'origine  de  nos  diff&rentes  coutomes. 
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veaut  clamer,  Voje,  Sire  tel  se  dame  a  vou  de  tel  chose,  et 
en  veaut  avoir  droit  par  vous  et  par  la  court ;  et  le  nomCi 
et  die  de  qui  il  se  clame,  et  as  plus  briefves  paroles  que  il 
pora,  face  son  clame,  &c.,  ch.  xxvii.  II  convient  a  celui  que 
est  bon  pleideoir  et  soutill,  que  il  soit  sage  de  son  naturel, 
et  que  il  ait  esprit  sein,  et  sutill  engin,  et  que  il  ne  soit 
doutiff  ne  esbay,  ne  hontous,  ne  hatif,  ne  son  chaillant  el 
plait,  ne  que  il  ait  s'entente  ne  sa  pencee  aillors  tant  com  il 
pleidoie,  et  que  il  se  garde  se  trop  corroucer  ne  agrier  ne 
ehmouvoir  en  pleidoiant,  cb.  xziv.  As  a  translation  of 
this  barbarous  dialect  may  save  the  reader  some  trouble, 
the  following  very  literal  one  is  offered : — '*  Every  person 
about  to  plead  in  the  Supreme  Court,  ought,  before  he 
begins,  to  pray  the  lord  to  appoint  him  counsel.  He  ought 
to  pray,  for  his  counsel,  the  best  pleader  in  the  court ;  and 
this,  whether  he  is  himself  a  pleader,  or  not;  because,  in 
the  latter  case,  he  will  need  counsel  to  defend  his  right,  and 
establish  his  claim  or  defence;  and  even  in  the  former  he 
will  do  well  to  have  counsel;  since  there  is  no 
pleader  so  wise,  that  he  *may  not  be  often  advised,  [  *xv  ] 
on  his  pleading,  by  another  pleader ;  as  two  plea- 
ders know  more  than  one,  &c.  He  who  has  counsel,  and 
wishes  to  make  claim  on  some  man  or  woman  present  in 
court,  ought  to  say  by  his  counsel  to  the  lord,  so  that  the 
other  party  may  hear, — Sir,  such  an  one  makes,  before  you, 
such  a  claim — and  hopes  to  obtain  justice,  in  that  behalf, 
from  you  and  the  court ; — and  then  he  shall  say  what  he 
claims,  and  in  the  shortest  way  possible,  &c. — A  good 
pleader  ought  to  have  good  sense,  a  sound  understanding, 
and  a  subtle  genius;  he  should  be  free  from  the  faults  of 
indecision,  timidity,  false  shame,  haste,  and  non-chalance ; 
while  he  pleads,  he  should  keep  his  attention  from  wander- 
ing to  any  other  subject,  and  should  also  take  care  to  avoid 
undue  heat  and  asperity."  Some  of  these  admonitions 
seem  to  deserve  the  attention  of  the  nineteenth,  no  less 
than  the  eleventh  century. 

The  U3e  of  advocates  was  not  confined  to  the  Franks  and 
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Lombards.  It  obtained  at  the  same  period  among  the  con- 
tinental nations  in  general.  Heineccius  speaks  of  them  as 
generally  allowed  throughoat  the  German  tribes,  though 
under  permission  to  be  previoasly  obtained  from  the  judge 
— which,  as  he  incidentally  observes,  explains  the  modern 
practice,  of  not  allowing  all  persons  indiscriminately  to 
plead  causes,  but  confining  the  privilege  to  a  certain  num- 
ber appointed  by  authority .(^)  With  respect  to  the  Franks, 
in  particular,  he  says,  in  foro  littigantibus  eo  magis  opus 
erat  jurisperitorum  auxilio,  quo  pluribus  formulamm  ac 
sollemnitatum  tricis,  implicata  erat  eorum  jurisprudentia; 
et  quo  facilius  in  his  verbis  labi  possunt  homines  plebeii, 
et  aliis  distracti  negotiis.(r)  He  makes  a  similar 
[  *xvi  ]  remark  as  to  *the  Lombards: — Quum  enim  et 
hsBC  gens  paullo  plus  tribueret  juri  subtiliori  et 
formulario,  homines  plebeii  et  harum  rerum  imperiti  vix 
poteraut  advocatorum  jurisperitorum  opera  carere.(5) 

Hachenberg  also  lays  it  dovv^n  as  a  general  feature  in  the 
judicial  system  of  the  Germans  of  the  middle  ages: — Ade- 
rant  in  judicio  advocati-^nos  Glamatores  et  Ferendarios 
priscas  leges  vocant— qui  causes  litigantium  nuda  simpli- 
cique  oratione,  sine  ullo  verborum  circuitu,  tractare  jube- 
bantur.(^) 

In  England,  though  the  particular  degree  and  denomina- 
tion of  barrister  is  supposed  by  Blackstone  (1  Bl.  Com.  2S) 
not  to  be  more  ancient  than  20  Ed.  I.,  yet  it  appears  that 
there  were  persons  learned  in  the  law,  and  skilful  in  plead- 
ing causes,  at  least  as  early  as  the  reign  of  William 
Bufus;(tt)  and  Bracton  makes  express  mention  of  counsel 
pleaders,  and  advocates,  in  the  reign  of  Henry  IIL(a;)  And 
not  only  were  such  professional  persons  employed,  but  (as 
btated  in  the  text)  the  rule  seems  to  have  been  already  es- 

(q)  Elem.  Jar.  Germ.  lib.  iii.  tit.  ii.  sect.  zdx. 

(r)  Ibid. ;  sect.'  Ixxxii. 

(«)  Elem.  Jar.  Germ.  sect.  Izxxiii. 

(0  Hach.  Germ.  Media,  p.  97. 

(u)  1  Beeyes,  228.  (x)  Bract.  412  a,  879  b. 
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tablished,  excluding  all  but  regular  advocates  from  plead- 
ing in  causes  in  which  they  were  not  personally  concerned. 
This  point  appears  to  be  sufficiently  proved,  even  by  the 
following  extract  from  the  Placitorum  Abbreviatio,  a  com- 
pilation published  a  few  years  since,  from  our  earliest 
judicial  records: — Abell.de  Sancto  Martino  venit  et  nar- 
ravit  pro  Episcopo.  Et  non  fuit  Advocates.  Ideo  in  Miseri' 
cordia  cu8tod%atur,{y)  And  additional  evidence  of  the  same 
proposition  is  supplied  by  the  following  curious 
passage  in  the  VitieB  viginti  trium  Sancti  Albani  [  *xvii  ] 
Abbatum,  *by  the  historian  Matthew  Paris, 
written  about  the  same  period  with  the  preceding  extract. 
After  complaining  of  certain  oppressions  which  the  abbey 
had  sustained  from  a  person  protected  and  encouraged  by 
John  Mansel,  the  historian  proceeds: — Nee  quicquam  juris 
vel  ultionis  assistente  memorato  Johanne  Begis  lateribus 
et  conciliis,  potuimus  obtinere.  Quinimo,  metus  et  per- 
suasio  ipsius  Johannis,  omnium  Justiciariorum  et  placitan- 
tium  Advocatorum  {quos  Band  narratores  vulgariter  appella- 
mus)  ora  penitus  obturavit.  Ita  ut  multo  totiens  oportuit 
Dominum  Willielmum  tunc  cellarium  (virum  scilicet  cir- 
cumspectum  et  facundum)  suum  sermonem  et  querelam  in 
persona  propria  coram  Justiciariis,  imo  etiam  coram  Bege 
et  Barnagio  proponere.  Et  protestati  sunt  Justiciarii, 
secretins  in  aure  dicti  Domini  Willielmi  instillantes, — quod 
quo  tunc  temporis  in  regno  dominabantur,  scilicet  Comes 
Bichardus,  et  Johannes  Mansel — contra  quos  non  audebant 
Bententiare.(z) 

Note  (9.)    See  p.  24. 

All  the  authorities  prove  that  questions  of  law  have  at 
all  times  been  the  exclusive  province  of  the  judges.  Thus, 
in  the  Placitorum  Abbreviatio  there  is  an  entry,  in  the 
6th  year  of  Bichard  I.,  that  sub  jvdidhus  lis  et  contentio 

(y)  Plac.  Ab.  137  ;  Kane.  rot.  22,  temp.  32  Hen.  III. 
(c)  Matt.  Par.  Hist.  p.  1077. 
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faity  utram  carta  prsddicta  debet  teneri  versus  paerum  qui 
infra  »tatem.(a) 

And  again  in  the  fourth  year  of  king  John,  the  jury  upon 
an  inquisition,  declare — non  pertinet  ad  eos  de  jure  discer- 
nere,{b) 

[♦xviii]  ♦NOTB(10.)    Seep.  25. 

This  phrase  of  issue^  occurs  at  the  very  commencement 
of  the  Year-books,  viz :  1  Ed.  II. ;  but  the  author  has  not 
traced  it  to  an  earlier  period.  In  some  instances  the  ex- 
pression tser  (Templer  occurs,  which  may  be  translated  to 
get  out  of,  or  finish  the  pleading ;  and  clearly  marks  the  mean- 
ing and  derivation  of  the  term  issue. 

In  the  reign  of  Edward  lY.,  we  find  the  Latin  term  thus 
regularly  used  in  the  same  sense  in  Normandy.  See  Com* 
mentaries  de  Terrien,  lib.  ix.  c.  xxvii. 

The  terms  issite  en  ley,  and  issue  en  fet,  occur  as  early  as 
the  third  year  of  Ed.  II.    See  the  Year-book,  S  Ed.  II.,  59. 

NoTB  (11.)    See  p.  26. 

Lord  Coke  defines  a  record  as  a  '*  memorial  or  remem- 
brance in  rolls  of  parchment  of  the  proceedings  or  acts  of 
a  court  of  justice,"  &c. ;  and  observes  that  *'the  rolls,  being 
the  records  or  memorials  of  the  judges  of  the  courts  of  re- 
cord, import  in  them  such  uncontrollable  credit  and  verity, 
as  they  admit  no  averment,  plea,  or  proof  to  the  contrary." 
Co.  Litt.  260  a.  The  origin  of  the  practice  of  recording 
(another  peculiarity  of  the  English  law,)  appears  to  have 
eluded  our  legal  antiquarians  as  much  as  that  of  the  Bre- 
via,  (vide  sup.  Note(2);)  but  it  is  no  doubt  referable  to 
the  same  source.  The  term  record  is  itself,  in  its  imme- 
diate derivation,  French  ;  and  the  law  of  records  is  copi- 
ously discussed  under  that  name  in  the  Grand  Coustumier, 
the  most  ancient  depository  of  the  Norman  customs-     The 

(a)  Flac.  Ab.  5  Warr.  temp.  6  Kic.  I. 
(6)  Plac.  Ab.  40  Line.  temp.  4  Johan. 
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manner  *in  which  it  is  there  treated  might  alone 
be  sufficient  to  show  that  France  was  its  native  [  *xix  ] 
soil;  and  that  it  had  not  been  adopted  from  the 
English  courts ;  not  only  because  no  allusion  is  there  made 
to  any  recent  introduction  of  the  practice, —  but  because 
the  practice  appears  in  the  Norman  courts  in  a  shape  ob- 
viously more  consonant  with  the  original  meaning  and 
derivation  of  the  term  than  that  which  it  bears  in  England. 
For  it  appears  that  in  the  Norman  law,  recorder  anciently 
signified,  to  recite  or  testify  on  recollection  as  occasion  might 
require,  what  had  previously  passed  in  court ;  and  that  this 
was  the  duty  of  the  judges  and  other  principal  persons  who 
presided  at  the  Flacitum — thence  called  recordeura.  On  the 
other  hand,  we  find  faint  vestiges  only,  of  this  the  proper 
and  ancient  meaning,  existing  in  England.  Of  these  ves- 
tiges, one  example  occurs  in  our  phrase  of  recorder,  as  ap- 
plied to  a  borough  judge ;  which  is  plainly  a  derivative  or 
secondary  application  of  the  Norman  word  recordeur;  and 
another,  that  may  be  mentioned,  is  the  principle  anciently 
recognized,  that  the  record  is  properly  not  in  the  parchment, 
hut  in  the  breast  of  the  judge.  Thus  we  find  it  is  said  in  the 
Year-book,  7  Hen.  VI.,  p.  28. —  Le  Record  est  tout  temps  en 
les  coeurs  de  Justices,  et  le  Boll  n'est  forsque  remembrance 
pur  le  melior  suerty.  But  what  decisively  removes  all 
doubt,  as  to  the  national  character  of  this  judicial  practice 
is,  that  while  no  trace  of  it  is  to  be  discovered  among  the 
Anglo-Saxons  (for  their  loose  historical  notices  now  extant, 
of  some  few  important  controversies,  are  evidently  of  a 
quite  different  kind,X<^)  ^it  existed  in  the  law  of 
France  at  large,  at  least  as  early  as  at  the  Nor-  [  *xx  ] 
man  conquest,  and  in  a  shape  exactly  similar  to 

(c)  See  the  Apographnm  Saxonicnm,  published  bj  Hiekes  (Thes.  Diss. 
Epist.  p.  2,  and  the  obserrations  on  that  instrament  by  Hallam,  rol.  ii.  p. 
141.) — See  also  the  plea  in  the  coonty  court  between  Gundolf  and  Fichot 
(Hiekes,  Thes.  Diss.  Epist.  S3),  and  the  plea  of  Pinenden,  in  the  county 
court,  in  the  reign  of  Wil.  I.,  mentioned  by  Lord  Coke  (preface  to  9  Rep.)  ; 
—the  narratives  of  which  are  all  in  the  same  style. 
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that  which  it  bore  in  Normandy.  It  is  one  of  the  direc- 
tions given  to  litigants  in  the  assizes  de  Jerusalem  (com- 
piled as  early  as  1099,  and  presamably  referring  to  a  state 
of  law  some  time  established,)  that  they  should  collect  as 
many  of  their  own  friends  as  possible,  in  court,  and  request 
them  to  be  attentive  to  what  is  said,  with  a  view  of  ena* 
bling  themselves  to  retain  and  record  it  properly  at  the  time 
of  judgment  or  trial.  Qui  veaut  tost  son  plait  atteindre,  il 
doit  faire  estre  en  la  court,  tant  de  ses  amis  com  il  pora, 
et  prier  les,  que  il  soient  ententis  as  paroles  qui  seront  dites 
as  plais,  et  bien  entendre  et  retenir, —  si  que  il  sachent  bien 
le  recorder,  as  esgars  et  as  connoissances,  se  mestier  li  est.{d) 
It  is  also  recommended,  that  if  there  should  be  an  adjourn- 
ment of  the  proceedings,  and  a  further  day  appointed  for 
the  hearing  of  the  parties,  both  the  plaintiff  and  defendant 
should  take  care  to  piU  damn  in  writing,  the  nature  of  the 
claim  that  has  been  made,  the  day  and  place  of  the  adjourn- 
ment, and  the  names  of  those  who  were  present  at  the  first 
hearing: — and  the  plaintiff  is  advised  to  rehearse  this 
writing  before  the  adjournment  day,  to  such  of  those  per- 
sons as  he  considered  most  friendly  to  himself,  in  qrder  to 
refresh  their  memories,  and  enable  them  to  testify  [recorder) 
at  that  adjourned  meeting,  if  it  should  be  necessary,  both 
the  day  and  place  of  the  adjournment^  and  the  words  in 
which  the  claim  or  other  allegations  were  first  made:  it 
being  assigned  as  a  reason  for  this  particularity,  that  a  va- 
riance from  the  claim  first  made,  would  entitle  the  defend- 
ant to  a  new  enlargement  of  the  time  for  answering.(e)  It 
is  easy  to  conceive  though  not  to  trace  the  progress  by 
which  the  occasional  memorandum  thus  drawn  up  by  the 
Francio  pleader  *to  confirm  the  recollection  of 
f  ^zzi  ]  his  judges,  took  the  shape  of  an  official  contem- 
poraneous minute  of  the  proceedings:  and  no 
longer  merely  subordinate  to  a  record  or  judicial  report — 
became    itself   invested  with    that    name  and    character. 

id)  Assizes  de  Jerasalem,  xlir.  (e)  Ibid,  zliz* 
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Whether  this  change  had  fully  taken  place  at  the  date  of 
Olanville's  treatise  (in  the  reign  of  Hen.  11.)  that  work  does 
not  enable  us  accurately  to  decide.  He  speaks,  indeed,  fre- 
quently of  records,  and  lays  down  the  maxim,  that  the 
curia  regis,  and  no  other  court,  was  properly  and  generally 
a  court  of  record ;(/)  but  it  is  not  clear,  whether  the  writ- 
ten memorial,  though  already  designated  as  the  record  and 
officially  prepared,  was  made  contemporaneously  with  the 
proceedings  themselves,  or  considered  as  intrinsic  evidence 
of  them,  or  in  any  other  light  than  as  an  aid  to  the  memory 
of  judicial  reporters.  However,  we  find  at  least  very 
shortly  after  this  period,  the  practice  of  recording  in  the 
present  sense  of  the  term,  was  in  full  operation.  The  series 
of  records  now  extant  begins  with  the  reign  of  Ric.  I.(^) 
Curious  extracts  from  some  of  the  earliest  of  them  have 
been  printed,  and  are  to  be  seen  in  the  Placitorum  Abbre- 
viatio. 

The  following  passage  in  an  able  publication,  confirms 
the  account  that  the  author  has  above  given  of  the  origin 
and  true  meaning  of  recording.  In  reference  to  the  laws  of 
the  Scandinavians  it  is  observed — *'No  record  or  register, 
authenticated  the  judgment  of  the  court;  which  was  pre- 
served only  by  the  recollection  and  knowledge  of  the 
judges  who  pronounced  the  decree,  or  of  the  assembled 
people  who  ratified  the  sentence.  This  usage  of  oral  plead- 
ings, and  of  proving  legal  proceedings  by  oral 
testimony  *might  be  thought  to  be  inconsistent  [*xxii] 
with  the  assumption  of  the  antiquity  of  written 
laws  in  Scandinavia,  did  we  not  know  that  the  same  practice 
was  adopted  by  other  systems  of  jurisprudence  which  are 
more  familiar  to  us — such  as  the  Custumal  of  Normandy 
and  the  assizes  of  the  kingdom  of  Jerusalem.  In  Nor- 
mandy a  judgment  pronounced  by  the  king,  sitting  as  Duke 

(/)  Sciendam  qnod  nulls  curia  recordum  habet  generaliter  pneter  curiam 
domini  regis.     Glan.  lib.  viii.  c.  iz. 

(^)  See  the  Beport  of  the  Commissionen  on  Public  Records,  and  I  Beeves, 
S18, 
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of  Normandy,  was  recorded  by  his  testimony,  added  to  that 
of  one  witness ;  or  the  royal  judge  might  substitute  three 
other  witnesses  in  his  stead :  seven  witnesses  were  required 
for  the  record  of  the  Exchequer  of  the  Assize :  In  these 
proofs  it  is  clear  that  the  compilers  of  the  Custumal  did 
not  contemplate  the  production  of  any  written  document, 
as  evidence  of  past  decrees  or  proceedings.  The  recorders 
swore  as  to  what  they  had  heard,  and  what  had  been  said,** 
&c. — Edinburgh  Review  for  August,  1820. 

Note  (12.)    See  p,  27. 

It  is  to  be  observed  on  the  subject  of  suing,  appearing, 
or  defending  by  attorney,  that  there  are  certain  persons, 
viz.  infants,  married  women,  (when  sued  without  their  hus- 
bands,) and  idiots^  who  are  incapable  of  appointing  an 
attorney  to  appear  for  them  in  court.  The  appearance  and 
pleadings  of  such  persons  must  consequently  not  purport 
to  be  by  attorney,  nor  be  so  entered  on  record,  whether  an 
attorney  be  in  fact  employed  or  not.  As  for  the  mode  in 
which  thp  appearance  and  pleadings  of  such  persons  should 
be  entered,  see  1  Tidd,  87,  88,  94,  8th  ed. ;  1  Arch.  Prac. 
22 ;  see  also  2  Saund.  212,  n.  (4) 

[•xxiii]  ♦Nt)TB(18.)    See  p.  27. 

There  can  be  no  pleading  till  appearance  is  effected. 
And  in  a  personal  action  there  can  till  then  be  no  judgment 
given,  nor  other  act  done  in  court  beyond  the  issuing  and 
return  of  the  process.  But  in  a  real  action,  if  the  tenant 
hold  out  against  him,  and  the  demandant  will  recover 
the  land.  See  Booth,  12,  19,  24,  &c. ;  Com.  Dig.  Pleader, 
(Y.);  2  Saund.  48,  n.  (1.) 

Note  (14.)    See  p.  29. 

Besides  these  changes  in  the  practical  method  of  con- 
ducting  the  pleadings,  it  may  be  proper  to  notice  the  alter- 
ations that  have  taken  place  in  the  tongue  or  language  used. 
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It  has  been  the  general  opinion,(A)  that  among  the  badges 
of  servitude  imposed  by  the  Conqueror  was  the  introduce 
tion  of  the  French  language,  by  his  oommand,  into  the 
courts  of  justice;  but  an  ingenious  and  learned  writer(t) 
has'  controverted  this  notion  with  great  plausibility,  and 
even  doubts  whether  that  language  was  used  in  the  courts 
till  a  much  later  period.  That  the  French  was  not  intro* 
duced  hy  command,  his  arguments  render  extremely  prob- 
able; but,  on  the  other  hand,  when  the  history  of  the 
conquest  is  recollected,  there  are  many  obvious  reasons  for 
supposing  that  the  curia  regis,  or  superior  court  of  justice, 
(which  was  itself  of  Norman  introduction,)(i) 
would  follow  in  its  pleadings  the  language  of  the  [•xxiv] 
^conquerors;  and  the  considerations  adduced  by 
this  author  are  not  sufficient  to  outweigh  the  probability  of 
that  supposition. 

It  is  however  clear  beyond  dispute,  that  whatever  was 
the  most  ancient  language  of  the  pleading^  the  record  was 
from  the  earliest  period  to  which  that  kind  of  document 
can  be  traced  in  the  Latin  language.  For  this  it  is  sufficient 
to  refer  to  the  still  extant  series  of  records  from  whence 
the  Flacitorum  Abbreviatio  is  extracted,  though  Black- 
stone  seems  to  have  fallen  into  an  error  on  this  subject, 
and  to  have  supposed  that  the  enrolment  in  Latin  began 
with  the  statute  36  Edw.  III.  c.  16,  and  in  pursuance  of  its 
provisions.(Z) 

It  is  clear,  too,  that  the  pleading  was  in  French,  if  not 
from,  the  Conquest,  at  latest  from  the  time  of  John  or 
Edward  I.,(m)  and  so  remained  till  by  the  stat.  36  Edw.  III. 
St.  1,  c.  15,  it  was  enacted,  that  henceforth  the  pleading 
should  be  no  longer  in  French,  but  in  English,  and  should 
continue  to  be  enrolled  or  recorded  in  Latin.  Afterwards 
on  the  introduction  of  paper  pleadings,  they  followed  in 

(A)  2  Reeres,  449  ;  4  Bis.  Com.  416. 

(0  See  Law  TractB  bj  Mr.  Luders.  (Ic)  1  Beevei,  46. 

(0  See  S  BU.  Com.  318,  319.  (m)  Laden,  ubi  sapra. 

2T 
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the  language  as  well  as  in  other  respects  the  style  of  the 
record,  and  were  therefore  drawn  up  in  Latin.  This  ooo- 
tinued  to  be  the  practice  till  a  period  so  late  as  4  GecII. 
c.  26,  when  it  was  provided,  ihM  hoik  the  pleadings  and  the 
record  should  thencrforward  he  framed  in  English;  and  it  is 
in  this  language  that  they  have  been  since  drawn;  the 
ancient  terms  of  art  and  forms  of  expression,  which  had 
been  so  long  known  exclusively  in  a  French  and  Latin 
dress,  being  now  literally  translated  into  English,  but,  with 
that  exception,  remaining  undisturbed. 

[  •xxv  ]  *NoTK  (15.)    See  p.  29. 

The  practice  of  framing  the  allegations  in  the  caase,  ic- 
cording  to  technical  rule  and  method,  or  in  other  words  the 
science  of  pleading — was  no  doubt  derived  from  the  system 
of  jurisprudence  with  the  writ  itself,  viz.  from  that  of  Nor- 
mandy.   Yide  supra,  Note  (2.)    It  is  certain,  at  least,  that 
the  use  of  stated  forms  of  pleading  is  not  to  be  traced  among 
the  Anglo-Saxons ;  and  the  general  account  given  by  the 
learned  Hicks  of  their  manner  of  litigation  is  as  follows:— 
Quisqae  causam  suam  sine  solemniorihus  juris  formuUs^  yel 
ipse  agebat,  vel  causidicum  et  patronum  sibi  adscivit;  quern 
amicitia,  quem  propinquitas  quem  charitas,   aut  benevo- 
lentia — vel  denique  quem  sors  ipsa,  nonnunquam — obtu- 
lerit.(n)    And  the  specimen  he  gives  of  the  proceedings  in 
a  county  court  in  a  time  of  Canute,(o)  strongly  corroborates 
the  opinion  that  they  were  strangers  to  any  regular  or  arti- 
ficial forms  of  statement.    On  the  other  hand  it  appears, 
that  such  forms  were  known  among  that  great  family  of 
continental  tribes,  of  which  the  Franks  stood  foremost  in 
forensic  refinement.      Actor  breviter  proponebat  actionem 
simili  fere  formula  qua  olim  Romani  uti  solebant.    Quem- 
admodum  enim  hi  non  prolixis  libellis  actiones  intentabant, 
sed  formulis  utebantur,  quas  vel  jure-consulti  vel  pnetores 

(a)  Hicks,  Thes.  Diss.  Epist.  p.  8.  (o)  Ibid.  p.  3. 
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prodiderant ;  e.  g.  aio  hunc  fandum  qui  in  Campania  est, 
mettm  esse  ex  jure  Quiritium — aio  Titium  mihi  centum  ex 
mutuo  dare  oportere,  &c.  ita  simili  brevitate  magnopere 
delectatoa  esse  animadvertimus  majores  nostros.  Tales  sale 
sunt  formul»  agendi  in  lege  Alam,  &c,{p) 

•Note  (16.)    Seep.  SO.  [♦xxvi] 

Tbe  counts  in  real  and  mixed  actions  are  entitled  in  this 
work  of  the  day,  of  the  month,  and  year,  instead  of  the  term, 
as  in  the  former  practice ;  it  being  conceived  that  the  New 
Rules  of  H.  T.  Will.  IV.  extend  to  real  and  mixed  as  well  as 
personal  actions,  though  it  has  been  decided  that  the  pre- 
vious rules  of  M.  T.  8  Will.  IV.  did  not.  Doe  d.  Gillett  v. 
Roe,  4  Tyr.  649.  The  declaration  in  ejectment,  however, 
has  been  entitled  in  the  old  way,  viz.  as  of  the  term,  as  it 
is  apprehended  that  this  action  was  not  intended  to  be 
reached  by  the  Rules  of  H.  T.  4  Will.  IV.  so  far  at  least  as 
regards  the  entitling  of  declarations. 

Note  (17.)    See  p.  44. 

A  demurrer  cometh  from  the  Latin  word  "demorari — 
to  abide,  and,  therefore,  he  which  demurreth  in  law,  is 
said  he  that  abideth  in  law — moratur  or  demoratur  in 
lege.» 

We  find  from  the  Year-Books  that  the  pleaders  some- 
times put  themselves  upon  the  judgment  of  the  court  upon 
»a  matter  of  law,  in  the  following  form  of  words: — "Nous 
demurroina  en  vos  discretions  si  nous  etions  mest  a  respond/' 
&c.(«)  Sometimes  in  the  following — sur  c6o  demurromus  en 
judgment,  &c.(<)  These  expressions  clearly  indicate  the 
manner  of  the  derivation. 

(p)  Heinee.  Elem.  Jar.  Qerm.  lib.  iii.  tit.  it.  s.  dri. 
(r)  Co.  Litt.  71  b.  (s)  1  Edw.  II.  8. 

(0  10  Edw.  m.  S3. 
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Note  (18.)    See  p.  46. 

This,  it  will  be  observed,  is  a  narrower  senile  of  the  term 
to  plead  than  it  otherwise  bears;   for  in  its  more  general 
meaning,  as  elsewhere  stated,(ti)  it  imports  ma- 
[*xxYii]  king  *any  allegation  in  the  cause:   and  so  taken, 
would   include  the  case  of  a  demurrer  to  9l  de- 
claration. 

Note  (19.)    See  p.  46. 

Exceptionnm  qn»dam  sunt  dilatorise,  qa»dam  peremp- 
toriae,  et  bsdc  est  prima,  et  brevis,  diviso.(x)  This  diTision 
was  borrowed  from  the  canon  or  civil  law.  Thus  it  is  said 
bj  the  canonist,  Est  summa  exceptionum  divisio,  quod  aut 
sunt  dilatoriffi,  aut  peremptori».(y)  And  it  is  laid  down  in 
the  Digest,  Exceptiones  aut  perpetu»  et  peremptori»  sunt, 
aut  temporales  et  diIatoria3.(z) 

NoTB  (20.)    See  p.  46. 

"Pleas  are  variously  distinguished.  The  more  general 
division  of  them  is,  that  of  being  dilatory  or  peremptory ; 
— or  they  are,  first,  pleas  of  abatement, —  secondly,  such  as 
suspend  the  action,  or  thirdly,  such  as  bar  the  action  for 
ever.(a) 

*  The  plea  is  either  to  the  jurisdiction  of  the  .courts  or  sus- 
pending the  action,  as  in  the  case  of  parol  demurrer,  or  in 
abatem^entf  or  in  bar  of  the  action."(J) 

The  pleas  to  the  jurisdiction  are  frequently  mentioned  as 
pleas  in  ahatement:  but  inaccurately ;  for  in  their /orm  they ' 
are  not  pleaded  as  grounds  for  abating  the  action^  but  for 
refusing  to  answer  in  the  court    in   which    the  action  is 
brought.    It  is  true,  that  in  their  effect,  they  defeat  the 

(if)  Vide  Bupra,  Notb  (I.) 

(ar)  Bract.  399,  b.  (y)  Conrin.  Jos.  Canon,  lib.  iiL  tit.  32. 

(z)  Dig.  Lib.  xHt.  tit.  i.  sect.  3. 

(a)  Bac.  Ai.  Pleas,  ftc.  (A.) 

(6)  1  Chitty,  243,  Ist  edit. ;  see  also  Bac.  Ab.  ubi  supra,  Bract.  399  b. 
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action ;  but  the  case  is  the  same  with  pleas  in  bar,  which 
are  yet  essentially  distinguished  fVom  pleas  in 
abatement.  *'*A  plea  to  the  jurisdiction  is  not  [*xxviii] 
properly  a  plea  in  abatement,  though  in  its  conse- 
quence it  be  so ;  and  therefore  is  to  have  its  proper  conclu- 
sion, as  respondere  rum  debet,  or  si  curia  cognoscere  velit;  and 
not  quod  lilla  cassetur, ^^{c) 

All  dilatory  pleas  including  those  in  suspension^  as  well  as 
pleas  to  the  jurisdiction,  are  sometimes  inaccurately  classed 
as  pleas  in  ahatement. 

NoTB  (21.)    See  p.  47. 

One  of  these  pleas  in  suspension  was  the  infancy  of  the  de- 
fendant or  plaintiff.  This  plea,  mentioned  in  the  books  un- 
der the  head  oi parol  demurrer^  has  been  lately  abolished  by 
the  statute  11  Geo.  IV.  &  1  Wm.  IV.  c.  47,  s.  10. 

Another  plea  in  suspension  of  the  suit,  is  that  of  aid 
prayer  ;  as  to  which  see  Com.  Dig.  Aide  (B.  5,)  (B.  6 ;)  Booth, 
60 ;  Lightfood  i;.  Lenet,  Gro.  Jac.  421 ;  Onslow  v.  Smith,  2 
Bos.  &.  Pul.  884. 

Excommunication  of  the  plaintiff  is  another  plea  in  suspen- 
sion.   See  1  Chitty,  450, 1st  edit.    Eeg.  Plac.  179,  180. 

NoTK  (22.)    See  p.  47. 

A  plea  in  abatement  is  called  by  Bracton,  exceptio  ad  hreve_ 
prostemendum  ;{d)  and  is  described,  about  the  same  time  in 
French,  as  exception  per  brefe  abatre,*{e)  whence  the  words 
abate  and  qiatement. 

Oassare  was  another  word  applied,  as  well  as  prosternere, 
to  express  the  abatement  of  the  writ ;(/)  and  from  cassare 
is  derived  to  quash,  as  to  abate  from  abattre. 

(c)  Bae.  Ab.  Pleas,  &c.  (£)  S ;  see  Bowjer  v.  Book,  5  Mod.  146  ;  Cartfa. 
363 ;  1  Salk.  297,  8.  C. 

(<f )  Brae.  431  b.  (e)  Britton,  48. 

if)  See  Hengham'B  Snmma. 
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*NoTB  (23.)    See  p.  61. 

The  alterations  as  to  tbe  pleas  of  mUruymer  and  nvn-joinAef^ 
are  in  substance  founded  on  the  recommendation  of  the 
Common  Law  Commissioners.  They  thus  state  the  objec- 
tions to  the  former  state  of  the  law  with  respect  to  the  plea 
of  non-joinder, 

"In  actions  on  contracts  it  is  also  a  rale,  that  if  there 
are  several  joint  contractors  they  mast  all  be  joined  as 
defendants;  and  if  any  one  be  omitted,  the  non-joinder 
may  be  pleaded  in  abatement,  the  effect  of  which  plea  is, 
to  oblige  the  plaintiff  to  abandon  his  action,  and  commence 
another. 

"This  is  attended,  in  many  cases,  with  great  hardship,  for, 
under  particular  circumstances,  it  is  often  very  difiBcult  for 
the  plaintiff,  when  he  commences  his  suit,  to  determine 
how  many  persons  may,  in  construction  of  law,  have  been 
parties  to  the  contract,  or  to  ascertain  with  precision  their 
names,  or  to  discover  their  residence ;  and  even  where  not 
in  ignorance  on  these  points,  the  residence  of  parties 
abroad  may  make  it  impossible  for  him,  as  the  law  now 
stands,  to  proceed  against  them,  except  by  incurring  the 
expense  and  delay  of  outlawry.  Supposing  none  of  these 
difficulties  to  occur,  he  may  yet  find  himself  as  against 
some  one  of  the  parties,  without  the  means  of  proper  proof, 
and  on  that  ground  may  be  obliged  to  omit  him,  in  order 
to  avoid  the  danger  of  nonsuit  at  the  trial.  Though  these 
good  reasons  may  exist  for  omitting  a  joint-contractor,  yet 
the  omission  is  always  at  the  peril  of  a  plea  in  abatement ; 
and  after  the  pleading  of  such  plea,  and  when  it  has  had 
the  effect  of  compelling  the  plaintiff  to  discontinue  his 
action,  he  often  finds  himself  prevented  by  some  of  the 
same  difficulties  from  safely  instituting  another.  For  if 
the  omitted  defendant  *be  out  of  the  kingdom,  or 
[  *xxx  ]  the  means  of  proving  his  partnership  in  the  con- 
tract are  not  in  the  plaintiff's  power,  the  impedi- 
mentR  are  not  removed  by  the  plea,  and  the  plaintiff's  situ- 
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ation  is  just  as  embarrassing  as  before.'*(^)    Their  remarks 
on  the  plea  of  misnomer  are  as  follows : — 

"  The  efifect  of  this  plea  is,  that  if  the  plaintifif  admits 
the  misnomer,  either  the  proceedings  must  be  quashed  or 
the  expense  and  delay  of  an  amendment  must  be  incurred ; 
while,  on  the  other  hand,  if  he  thinks  fit  to  take  issue  on 
the  name,  or  to  reply  that  the  party  is  as  well  known  by 
one  denomination  as  the  other,  the  verdict,  if  given  in  favor 
of  the  defendant,  abates  the  suit,  and  throws  its  costs  upon 
the  plaintiff;  and  if  given  against  the  defendant,  entitles  the 
plaintiff  to  a  peremptory  judgment  for  the  debt  or  damages, 
without  any  inquiry  into  the  merits  of  the  cause. 

"  We  think  it  manifestly  wrong  to  permit  a  formal  issue 
to  be  thus  joined  upon  a  mere  mistake  of  name,  and  to 
apply  to  it  the  expensive  apparatus  of  a  trial  by  jury,  or 
to  allow  it  under  any  form  of  proceeding  to  operate  deci- 
j9ively  on  the  cause.  The  injustice  and  inconvenience  of 
such  a  course  of  practice  are  the  greater,  because  the  error 
is  (generally  speaking)  one  of  the  most  probable  occurrence, 
and  most  venial  description ;  and  this  remark  applies  more 
particularly  to  the  fr^uent  case  of  a  misnomer  of  one  of 
the  parties  of  a  mercantile  Jiouse,  whose  name  is  not  ex- 
pressed in  the  firm,  or  of  a  defendant  sued  as  a  negotiator 
of  a  mercantile  instrument,  whose  person  is  unknown  to 
the  plaintiff,  and  who  has  used  initials  only,  in  the  signa- 
ture of  his  Christian  name.  In  criminal  proceedings,  an 
amendment  in  this  branch  of  the  law  has  been 
recently  carried  into  effect.  In  civil  actions  there  [*xxxi] 
*is,  we  believe,  a  general  and  strong  opinion,  that 
"the  plea  of  misnomer  ought  to  be  abolished ;  and  it  is  one 
in  which  we  entirely  concur."(A) 

(^)  See  3d  Report  of  Common  Law  Commissioners,  p.  10. 
(A)  Ibid.,  p.  2S. 
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NoTB  (24.)    See  p.  51. 

A  plea  in  bar,  is  called  by  Bracton,  after  tbe  civiliaDs, 
exceptio  peremptoria.  In  the  French  of  Britton,  it  is  de- 
scribed as  an  exertion,  pur  barrer  le  pleintyffe  de  sa  de- 
7naunde.{i)  It  is  observable  that  the  terms  barrer  and  barre 
were  in  common  use  in  the  law  language  of  France,  in  the 
year  1720  ;(A;)  which  is  about  the  same  period  when  they 
first  made  their  appearance  in  the  English  pleading. 

Note  (25.)    See  page  52. 

Traverse  is  the  most  proper  and  ancient  term.({)  In  the 
modern  language  of  pleading,  however,  deny  is  often  sub- 
stituted for  it;  and  pleas  in  denial,  is  a  term  often  used 
instead  of  pleas  by  vxiy  of  traverse.  The  reason  is,  that 
traverse  is  a  word  that  also  occurs  in  a  more  limited  sense, 
being  oft»n  applied  to  a  particular  form  of  denial^  of  which 
there  will  be  occasion  in  the  course  of  this  work,  to  speak; 
and  the  word  deny,  as  preventing  confusion,  is  therefore 
usually  adopted  as  the  more  convenient  expression  for  the 
general  idea.  In  this  treatise,  however,  denial,  in  general, 
is  called  by  its  proper  appellation  of  traverse;  and  th^  par- 
ticular kind  of  denial,  above  mentioned,  is  denominated  by 
the  appropriate  phrase,  viz.  a  special,  or  formal,  traverse. 
Any  confusion  is  thus  sufficiently  avoided,  and  the  regular 
and  ancient  terms  of  art  are  preserved. 

[»xxxii]  *NoTB(26.)    See  p.  58. 

As  a  party  who  makes  a  statement  of  fact  is  said  to  pkad^ 
by  way  of  distinction  from  demurring, — so  such  statement, 
or  allegation,  is  in  strictness  called  a  plea;  and  when 
opposed  to  the  declaration,  is  denominated  a  plea  to  the 

(0  Britton,  92.  {l)  Dncange,  OIom.  rerbo  Barra. 

(/)  See  1  Chitty,  576,  1  edit.,  and  the  attthoritiee  there  cited.  Bac.  Ab 
Pleat,  ftc.  (H)  ;  Finch,  Law,  396,  397. 
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jurisdiction  in  suspension,  in  dbatemeiity  or  in  bar, — at  subse- 
quent stages,  a  plea  by  way  of  reply,  by  way  of  rejoinder, 
&o.,  according  to  the  stage  at  which  it  occurs.  But  as  the 
name  of  pleu  is,  in  practice,  generally  understood  to  refer 
to  that  particular  answer  in  fact  which  the  defendant 
opposes  to  the  declaration,  and  to  that  only,  the  word 
pleading  will  (to  avoid  ambiguity)  be  substituted,  in  this 
work,  to  express  a  statement  of  fact,  in  general,  as  opposed 
to  a  demurrer. 

NoTB  (27.)    See  p.  69. 

The  civilians  and  canonists  describe  their  pleadings  in  a 
somewhat  similar  manner ;  viz.  as  intentio,  exceptio,  replication 
&c.  Dig.  lib.  xliv.  tit.  1,  sect.  2 ;  Corv.  Jus.  Canon,  lib.  iii. 
tit.  32. 


NoTfi  (28.)    See  p.  62. 

Nothing  has  been  here  attempted  but  a  practical  expla* 
nation  of  the  manner  of  coming  to  issue.  If  considered 
in  a  view  to  its  abstract  principle,  it  will  be  found  to  consist 
in  an 'application  of  that  analytical  process  by  which  the 
mind,  even  in  the  private  consideration  of  any  controversy, 
arrives  at  the  development  of  the  question  in  dispute. 
For  this  purpose  it  is  always  necessary  to  distribute  the 
mass  of  matter  into  detached  contending  propositions,  and 
to  set  them  consecutively  in  array  against  each  other,  till 
by  this  logical  conflict,  the  state  of  the  question 
is  ^ultimately  ascertained.  This  ranks  in  the  [  *xxxiii  ] 
present  day  among  those  ordinary  logical  ope- 
rations which  it  is  easier  to  practise  than  to  define,  and 
which  it  would  be  superfluous  to  attempt  to  reduce  to 
scientific  rule.  It  was,  however,  as  applied  to  the  purpose 
of  forensic  disputation,  a  very  favorite  topic  with  the 
ancient  writers  on  dialectics  and  rhetoric;  and  there  was 
no  subject  connected  with   these    sciences   on  which   they 
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bestowed  more  elaborate  attention.  Status  excogitandij 
(says  Sigonius)  atque  eo  probationes  omnes  conferendi, 
artificinm,  in  libris  oratoriis/  znaltis  verbis  est  demon* 
stratum;  neque'enim  in  aliis  prseceptis,  antiqui  rhetores, 
tam  Oraoci,  qnam  Latini,  plus  studii  ant  opene  consump- 
8erunt.(Z)  The  question  in  controversy  is  described  among 
these  writers  by  the  different  terms  xptuo/ttvou,  suroma  qaasstio 
res  de  qua  agitur,  quaestio  ez  qua  causa  nascitur,  judicatio, 
and  others  of  similar  import,  all  expressive  of  the  same 
general  idea,  though  slightly  distinguished  from  each  other 
in  their  particular  application.(m)  When  this  question 
was  developed,  there  was  said  to  be  a  status^  or  constih^, 
causes.  Of  these  status  there  were  many  classes,  according 
to  the  different  kinds  of  questions  which  might  arise,  in- 
volving not  only  the  distinction  recognized  in  our  pleading, 
between  questions  oi  fact  and  of  law  (status  conjecturales 
et  legales)  but  additional  distributions  into  status  finitivsei 
translativsB,  and  many  others,  corresponding  with  the 
various  logical  divisions  under  which  the  different  subjects 
of  civil  dispute  may  be  considered.  As  a  specimen  of  this 
obsolete,  but  curious  learning,  and  at  the  same  time  as  to  the 
'  best  illustration  of  what  is  the  natural  pi:ogres8 
[  ^xxxiv  ]  of  the  mind  in  effecting  that  ^development  of 
which  we  have  spoken,  the  following  passage 
of  Quinctilian  deserves  attention.  In  that  part  of  his  work 
which  relates  to  the  dispositio,  or  the  art  of  oratorical 
division  and  arrangement, — after  noticing  the  importance 
of  a  prudent  selection  of  the  point  of  argument,  and  a  dis- 
creet statement  of  the  general  question,  and  observing  that 
the  choice  should  be  determined  by  the  nature  of  the  case 
which  the  orator  was  to  support, — he  proceeds,  "I  will 
explain  my  own  method  in  this  particular,  which  I  attained 
partly  by  precept,  and  partly  by  the  natural  deductions  of 

(/)  Car.  Sigonius  de  Jadiciis.    See  also  Qninctil.  lib.  iii.  c.  6.     Clc  la 
Topic,  c.  2S.     Ger.  Vossins,  Instit.  Orat. 
(m)  Qainctil.  at  Cic.  ubi  supra. 
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reason,  and  of  which  I  never  attempted  tp  make  a  mystery. 
In  all  forensic  controversies  I  took  care,  in  the  first  place, 
to  inform  myself  of  all  the  different  matters  involved  in 
the  cause.  I  say  in  forensic  controversies,  for  as  to  the  dis- 
putes of  the  schools,  the  operation  is  annecessary,  as  they 
consist  merely  in  the  discussion  of  a  few  questions  dis- 
tinctly discriminated  at  the  outset  as  the  subjects  for  decla- 
mation, and  denominated  ^sfiara  by  the  Greeks,  by  Cicero 
proposita.  After  thus  placing  then  the  whole  matter  of  the 
controversy  distinctly  in  my  view,  it  was  my  habit  to 
analyze  it,  as  well  on  the  part  of  my  adversary,  as  on  my 
own.  And  first,  I  applied  myself  to  that  which,  though 
easily  described,  requires  a  peculiarly  attentive  perform- 
ance, I  mean  I  ascertained  what  case  it  was  the  object  of 
either  party  to  make,  and  by  what  allegations  such  cases 
might  be  respectively  supported.  With  this  view,  I  began 
by  considering  what  might  be  alleged  by  the  plaintiff. 
This  statement  would  necessarily  either  T^e  admitted  or 
denied  on  the  part  of  the  defendant.  If  admitted,  •  no 
question  could  at  that  stage  arise.  I  therefore  proceeded 
to  consider  what  would  be  the  defendant's  answer;  and  to 
this  I  applied  the  same  dilemma  of  admission  or 
denial  by  *the  plaintiff.  Accordingly,  sometimes  [  *xxxv  ] 
the  matter  of  the  answer  would  be  admitted ;  but 
at  all  events  there  would,  at  some  period  of  the  process, 
arise  a  contradiction  between  the  parties ;  and  it  is  then 
that  the  question  in  the  cause  is  first  ascertained.  For 
example —  You  hilled  such  a  man.  Admitted.  We  proceed. 
The  defendant  must  now  assign  some  reason  for  this  act,  It 
was  lawful  to  kill  him^  as  surprised  in  adultery  with  my  wife. 
There  is  no  doubt  of  the  law :  we  must  therefore  seek,  in 
some  other  point,  the  subject  of  contention. — The  parties 
surprised  were  not  committing  adultery, — They  were, — This 
then  is  the  question — and  it  is  a  question  of  fact''  (con- 
jectura,  i.  e.  status  conjecturalis.)  *' In  some  cases,  how- 
ever, there   might  be  a  further  admission. — They  were  in 
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adultery,  hiU  you  had  no  right  to  kill  him,  for  you  were  an 
exile^  and  infamovs  person^  And  here  arises  a  qaestion  of 
law.  On  the  other  hand,  if  to  the  first  allegation,  you  killed^ 
it  had  been  answered,  I  did  not  kill^ — the  question  had  been 
ascertained  at  the  outset.  By  this  kind  of  process  is  the 
matter  in  dispute,   or  main  question  in  the  cause,  to  be 

investigated-'^'*) 

This  oratorical  analysis  of  Qninctilian  exhibits  exactly 

the  principle  of  the  English  pleading ;  and  when  it  is  con- 
sidered that  the  logic  and  rhetoric  of  antiquity  were  the 
favorite  studies  of  the  age  in  which  that  science  was  prin- 
cipally cultivated,  and  that  the  judges  and  pleaders  were 
doubtless  men  of  general  learning,  according  to  the  fashion 
of  their  times,  it  is,  perhaps,  not  improbable,  that  the 
method  of  developing  the  point  in  controversy  was  im- 
proved from  these  ancient  sources.  On  the  other  hand,  how- 
ever, it  seems  not  to  have  been  wholly  derived 
[*xxxvi]  from  them,  *for  the  same  method  will  appear  in 
one  of  the  following  notes(o)  to  have  been  sub- 
stantially in  the  possession  of  the  barbarous  Franks  and 
Lombards,  with  whom  it  was,  presumably,  a  native  inven- 
tion. "  Whatever  merit,"  says  Gibbon,  **  may  be  discovered 
in  the  laws  of  the  Lombards,  they  are  the  genuine  fruit  of 
the  reason  of  the  barbarians,  who  never  admitted  the  bishops 
of  Italy  to  a  seat  in  their  legislative  councils."(j>) 

Note  (29.)    See  p.  76. 

Trial  has  been  long  used  to  express  the  investigation  and 
decision  oi  fact  only;  but  would  appear  to  have  originally 
signified  decision,  in  general.  For  by  Bracton,  in  the  reign 
of  Henry  III.,  the  word  triare  seems  to  be  taken  in  that 
larger   sense  Nunc   dicendum   ubi   trianda  sunt    actiones 

(n)  Qainctil.  lib.  tu.  c.  I. 

(o)  Vide  p<wt,  NoTB  (87.)  * 

ip)  Decline  and  Fall,  &c.  vol.  iii.  p.  157. 
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civiles,  &c.{q)  And  Britton  applies  the  French  word  trier 
in  the  same  way.  Thus  in  speaking  of  the  assize  of  dar- 
reign  presentment,  he  says,  se  il  aveigne  que  ils  se  consen- 
tent  en  un  clerke,  sans  faire  trier  le  droit,  4;c.(r)  As  for 
the  origin  of  the  word  trial,  it  appears  by  these  quotations, 
that  it  is  like  almost  every  term  of  English  law,  of  French 
extraction;  being  derived  from  trier J^s)  Indeed,  on  this 
subject  we  shall  find  the  observation  of  the  learned  Craig 
perpetually  verified :  Omnia  vocabula,  quaa  vocabula  artis 
dicunter,  quibusque  hodie  in  foro  Angli  utunter,  Gallica 
sunt;  nihilque  cum  Saxonica  lingua  babent  affine.(^) 

,  *NoTE  (30.)    See  p.  81.  [*xxxvii] 

Originally  an  action  was  triable  only  in  the  court  where 
it  was  brought.  But  it  was  provided  by  Magna  Charta,  in 
ease  of  the  subject,  that  assizes  of  novel  disseisin  and  mortan* 
cester  (which  were  the  most  common  remedies  of  that  day,) 
should  thenceforward,  instead  of  being  tried  at  "Westmin- 
ster, in  the  superior  court,  be  taken  in  their  proper  counties, 
and  for  this  purpose  justices  were  to  be  sent  into  every 
county,  once  a  year,  to  take  these  assizies  there.(ti)  These 
local  trials,  being  found  convenient,  were  soon  applied  not 
only  to  assizes,  but  other  actions;  for  by  the  Statute  of 
Nisi  Prius  (13  Ed.  I.  c.  30,)  it  is  provided,  as  the  general 
course  of  proceeding,  that  writs  of  venire  for  summoning 
juries  to  the  superior  courts  shall  be  in  the  following  form : 
Prracipimus  tibi  quod  venire  facias  coram  justitiariis  nostris 
apud  Westm.  in  octabis  Sancti  Michaelis,  nisi  talis  et  talis 
tali  die  et  hco  ad  partes  illas  venerint^  duodecim,  &c.  Thus 
the  trial  was  to  be  had  at  Westminster,  only  in  the  event 
of  its  not  previously  taking  place  in  the  county,  before  the 
justices  appointed  to  take  the  assizes.    This  clause  of  nisi 


(9)  Bract.  105  a.  (r)  Britton,  c.  92. 

(5)  It  19  said  by  one  writer,  however,  to  be  derired  from  the  Saxon.     See 
Ducange,  Gloss,  yerbo  Triare. 

(0  Crag.  Jus.  Feud.  lib.  i.  d.  7.  («)  1  Reeves,  246. 
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or  nisi  prius,  is  not  now  retained  in  the  venire ;  bat  it 
occurs  in  the  nisi  prius  record  (vide  sap.  p.  78,)  and  in  the 
Judgment  Boll.  (Yide  p.  113.)  And  it  is  this  provision 
of  the  statute  of  Nisi  Prius,  enforced  by  the  subsequent 
statute  of  14  Ed.  III.  c.  16,  which  authorizes,  at  the  present 
day,  a  trial  before  the  justices  of  assize,  in  lieu  of  the 
superior  court,  and  gives  it  the  name  of  a  trial  at  nisi 
priusJ(x) 

[♦xxxviii]  *N0TE(31.)    See  p.  96. 

The  ancient  law,  indeed,  provided  one  means  of  appeal 
from  a  verdict  of  a  jury  in  certain  cases,  viz.  by  writ  of 
attaint;  upon  which  there  was  a  kind  of  new  trial  by  twenty- 
four  new  jurors.(y)  But  this  proceeding  is  now  obsolete; 
and,  indeed,  was  applicable  only  to  a  case  where  the  jury 
knowingly  and  wilfully  give  a  false  verdict. 

Note  (32.)    See  p.  97. 

The  Statutes  of  Jeofails  are  so  called  from  •7'  ay  faiJU^ 
an  expression  used  by  the  pleader  of  former  days,  when  he 
perceived  a  slip  in  his  proceedings.(z)  The  Statutes  of 
Jeo&ils  and  amendments  are— 14  Ed.  III.  c.  6 ;  9  Hen.  Y. 
c.  4 ;  4  Hen.  YI.  c.  8 ;  8  Hen.  YI.  c.  12,  15  ;  32  Hen.  YIII. 
c.  80;  18  Eliz.  c.  14 ;  21  Jac.  I.  c.  13 ;  16  &  17  Car.  11.  c. 
8;  4  &  6  Ann.  c.  16;  9  Ann.  c.  20;  5  Geo.  I.  c.  13.(a) 

Note  (88.)    See  p.  101. 

Without  entering  into  the  well  contested  field  of  contro- 
versy on  the  question  whether  the  method  of  trial  by  jury 
was  of  Anglo-Saxon  or  Norman  origin,  it  .may  be  sufficient 

(jr)  For  further  information  on  this  subject,  see  Introd.  to  Sellon's  Practioe, 
IxY.;  3  BU.  Com.  58 ;  1  Reeyes,  245,  383;  2  Reeres,  170;  2  Inst.  424;  4 
Inst.  159. 

(jf)  See  3  Bla.  Com.  402 ;  1  Keeyes,  370 ;  2  Reeves,  117,  434 ;  4  Reerst, 
263. 

(c)  8  Bla.  Com.  407.    Termes  de  la  ley. 

(a)  3  Bla.  Com.  407  ;  2  Tidd,  954,  8th  ed. 
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to  sum  up  tbe  result  of  the  dispute  tbus :  There  is,  on  the 
one  hand,  some  evidence  of  the  occasional  existence  of  an 
inquisitio  patriae,  or  inquisition  by  a  jurata  of  twelve,  in 
England,  before  the  Conquest;  though  with  what  fre- 
quency it  may  have  then  occurred,  it  is  very  diflBcult  to 
determine.  On  the  other  hand,  it  clearly  existed 
as  an  ^ordinary  mode  of  decision  among  the  [*xxxix] 
Scandinavian  ancestry  of  the  Norman  invaders.(&) 
The  same  species  of  inquisition  also  existed  among  the 
Normans  themselves,(c)  and  was  in  force  in  Normandy  at 
least  as  late  as  the  year  1664 ;  for  in  the  Gommentaires  de 
Terrien,  published  in  that  year,  it  is  said,  Enqueste  est  recog- 
noissant  de  veritd  de  la  chose  de  quoy  est,  par  le  serment 
de  douze  chevaliers,  ou  de  douze  autres  preudes  hommes 
{prohoa  homines)  creables,  et  qui  ne  soyent  pas  soup9on- 
neux.((2)  And  the  same  author  observes,  Far  la  couatume 
du  pays,  un  faict  ne  chet  point  en  enqueste,  en  tel  cas  (i.  e. 
matiere  heredital)  s'il  n'est  ou  pent  estre  notoire  au  voi- 
sind.(c) 

Whatever  may  have  been  the  ultimate  origin  of  this 
method  of  decision,  it  is  at  all  events,  clear,  that  it  was 
occasionally  in  use  in  this  country,  at  least  as  early  as  the 
reign  of  Hen.  II.,  for  it  is  expressly  mentioned  by  Glanville 

(6)  Hiec  Nembds  ratio  etiam  hodie,  non  in  Dania  tantam,  sed  etiam  in 
Anglia  sapentes  est,  ex  eo  procul  dnbio  jare  qaod  Dani  et  Normanni  olim  in 
Angliam  invexerant. — Stiernhook  de  Jnre  Sue.  et  Goth.  lib.  1,  c.  4.  Apud 
▼eteres  Danos,  Bnecos  et  Norwegos  mnlta  de  hoc  institato,  qnod  Namd  vel 
Nsmd  nnnc  Nembd  yocant,  iegnntur.  Namd  aatem,  i.  e.  nomininatio  yocator 
apud  eos  daodecimyiralis  jaratornm  nnmenu,  &c.  —  Hickes,  Thes.  Diss. 
Epist.  89.  The  latter  anthor,  at  the  same  time,  combats  the  opinion  that 
the  method  was  known  among  the  Anglo-Saxons,  and  attempts  to  show  that 
the  passages  cited  in  support  of  that  opinion  hare  been  misunderstood.  In 
this,  howeyer,  he  opposes  himself  to  Coke,  Spelman  and  Selden ;  and  the 
authority  of  these  great  names  is  fortified  bj  the  coincident  opinion  of  Mr.  J. 
Blackstone. 

(c)  Vide  the  Grand  Constumier,  Ixxxiy,  &c. 

(d)  Comment  de  Terrien,  liy.  ix.  ch.  xxxiii. 

(e)  Ibid.  liy.  ix.  ch.  xxyii. 
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under  the  name  of  Jurata  patrise  sive  visineti.(/)  Bat  it 
is  equally  clear,  on  the  same  authority,  that,  it 
[  *xl  ]  was  not  then  *in  ordinary  use.  Prior  to  a  certain 
law  of  Hen.  II.,  not  now  extant,  it  seems  that  this 
mode  of  decision  had  belonged  only  to  a  few  speeific  cases^ 
the  enumeration  of  all  or  most  of  which  may  be  found  in 
Glanville.  But  in  the  reign  of  that  monarch,  the  law 
abovp  mentioned  passed,  authorizing  the  application  of  the 
jurata  patria8,  or  inquisition  of  twelve  men,  to  certain  ques- 
tions of  seizin;  which  appear  before  that  time  to  have  been 
decided  by  wager  of  battle,  only.  This  ordinance,  like  other 
laws  of  that  day,(^)  was  called  assiza,  or  an  assize;  and 
when  an  inquisition  by  a  jurata  patriae  took  place  by  virtue 
of  its  provisions,  such  inquisition  was  called  a  recognition 
of  assize.  The  recognition  of  assize  became  so  popular,  that 
suitors  were  led  to  adopt  the  same  method  by  mutual  con- 
sent, or  by  advice  of  the  court,(A)  even  for  the  decision  of 
questions  for  which  the  ordinance  of  Hen.  II.  did  not  pro- 
vide, and  which  they  would  otherwise  have  been  obliged 
to  settle  by  wager  of  battle.  The  proceeding,  when  thus 
instituted  by  consent  of  the  parties,  or  advice  of  the  court, 
was  called  jurata  ex  consensu,  to  distinguish  it  from  the 
regular  recognition  of  assize  appointed  bylaw.  This/urcUa 
ex  consensu,  which  is  the  modern  trial  by  jury,  continually 
increased  in  favor,  from  the  time  of  Glanville;  and,  at  the 
date  of  Bracton's  work,  had  become  the  most  ordinary 
method  of  deciding  &ct.(t) 


(/)  Glan.  lib.  ix.  c.  11,  lib.  vii.  c.  16,  lib.  t.  c.  4. 

Ig)  See  Co.  Litt.  159,  b. 

(A)  Tunc  ex  consensu  ipsarum  partium,  Tunc  etiam  de  oonsilio  curiie. 
Glan.  Lib.  xiii.  c.  2.     And  see  Plac.  Ab.  146.     Berk.  147.  Sup.  &c. 

(t)  The  same  account  of  the  establishment  of  trial  by  jurj,  is  given  by 
Bir.  Beeves,  vol.  i.  177,  S34;  and  is  perhaps  stated  in  no  other  work  with 
snfBeient  precision.  A  careful  perusal  of  Glanyillo  and  Bracton  will  leara 
no  doubt  as  to  its  correctness. 
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♦NoTK  (84).    See  p.  103. 

Such  of  the  different  modes  of  trial  now  in  use  as  are  of 
extraordinary  and  limited  application,  are  the  relics  of  a 
very  ancient  system  of  deciding  fact,  established  before  the 
full  introduction  of  trial  by  jury.{k)  And  in  addition  to 
these,  there  were  the  trial  by  battle,  by  the  grand  assize,  by 
wager  of  law,  and  by  inspection,  all  now  abolished,  though 
extant  up  to  a  very  recent  period.  (Vide  sup.  p.  77.) 
The  wager  of  battle  and  the  grand  assize  occurred  upon 
writs  of  right  The  former  was  a  judicial  combat  between 
armed  persons  to  try  ''  whether  the  tenant  or  the  demand- 
ant had  the  greater  right.''  The  latter  was  a  trial  by  four 
knights  and  twelve  ordinary  jurors,  to  try  an  issue  of  the 
same  description.  The  wager  of  law  occurred  principally 
m  the  action  of  debt  on  simple  contract,  upon  the  issue 
whether  the  defendant  owed  the  debt  demanded.  And  the 
course  of  proceeding  was  for  the  defendant  to  bring  into 
court  with  him  eleven  of  his  neighbors,  and  for  the 
defendant  himself  to  make  oath  that  he  did  not  owe  the 
money,  and  for  the  eleven  to  swear  that  they  believed  him 
to  speak  the  truth  ;  upon  which  the  defendant  was  entitled 
to  judgment.(Z)  The  trial  by  inspection  occurred  in  some 
oases,  where  issue  was  taken  on  the  nonage  of  one  of  the 
parties;  and  the  course  of  proceeding  was  to  bring  the 
party  himself  into  court,  to  be  inspected  by  the  judges.(m) 

Though  it  would  be  foreign  to  the  present  pur- 
pose to  ^attempt  to  explain  fully  the  meaning  and  [  *xlii  ] 
policy  of  this  curious  system,  yet  there  is  one  gene- 
ral observation  which  throws  so  much  light  on  that  subject, 
that  it  may,  without  impropriety,  be  here  introduced.    The 

(k)  Considerable  insight  into  this  ancient  STstem  of  trial  may  be  obtained 
by  an  altentiye  perasat  of  .the  work  of  Glanyille,  the  earliest  and  best 
anthority.  It  is  a  subject,  howerer,  that  has  nerer  yet  been  thoroaghly 
elucidated. 

(/)  3  Bl.  C.  343.  This  proceeding  seems  to  hare  been  of  Norman  origin^ 
ite  Grand  Constum.  cxxvi. 

(«)  Vin.  Ab.  Trial,  (B.  2),  10,  cites  S9  Ap.  zxzrii.  19,  (E.  2.) 
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obBervation  relates  to  the  defective  state,  daring  those  bar* 
baroas  ages  when  the  foundations  of  this  system  were  laid, 
of  the  proper  and  rational  soarces  of  judicial  proofl  In 
times  when  the  arts  of  reading  and  writing  were  compara- 
tively rare,  and  when  parchment  had  not  yet  been  super- 
seded by  the  invention  of  paper,  written  documents  were 
of  course  by  no  means  so  frequently  in  use  as  the  occasion 
of  life  would  require,  even  after  making  due  allowance  for 
the  comparative  paucity,  at  that  period,  of  commercial 
transactions.  This  circumstance  at  once  increased  the  ne- 
cessity for  resorting  to  living  w;itnesses,  and  at  the  same 
time,  by  rendering  perjury  less  open  to  conviction,  must 
have  tended  to  diminish  the  security  of  that  mode  of  proof. 
Whatever  the  cause,  the  &ct  is  certain,  that  perjury  was  at 
this  era  a  crime  of  peculiarly  frequent  occurrence,  and 
consequently  oral  testimony  a  species  of  evidence  of  the 
lightest  and  most  doubtful  kind.  It  seems  evident,  too, 
that  in  a  scanty  population  there  must  have  been  consider- 
ably less  publicity  than  in  the  present  day,  in  almost  every 
kind  of  occurrence,  and  that  while  witnesses  were,  on  the 
one  hand,  less  to  be  depended  upon,  so,  on  the  other,  they 
were  less  easily  to  be  found.  In  this  state  of  things,  it  is 
not  surprising  that  attempts  should  be  made  to  strengthen 
this,  the  ordinary  mode  of  judicial  investigation,  by  such 
corroborative  tests  as  the  opinions  and  manners  of  the 
times  might  approve,  or  to  supply  the  want  of  it  by  othei 
kinds  of  probation.  Thus  the  oath  of  the  defendant  him 
self,  in  opposition  to  the  claim  of  his  adversary,  would, 
under  such  circumstances,  naturally  have  but  little  weight 

At  the  same  time,  he  might  be  unprovided  with 
[  -xliii  ]  writing  or  witnesses.    He  was  therefore,  by  way 

*of  suppletory  expedient  required  to  support  his 
own  oath  by  wager  of  law,  that  is,  by  the  addition  of 
many  other  persons,  as  his  compurgators,  who,  though  un- 
acquainted with  the  transaction  itself,  knew  the  character 
of  the  party,  and  had  sufficient  confidence  in  it,  to  swear 
that  they  believed  his  assertion  true.    Thus,  too,  when  this 
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proof  by  wager  of  law  was,  from  the  importance  of  the 
question,  or  for  other  reasons,  deemed  inapplicable,  and  that 
by  witnesses  alone,  considered  insufficient,  resort  was  often 
had  to  judicial  combatj  as  the  best  means  that  offered  itself 
for  deciding  between  opposite  a8sertion8.(n) 

With  respect  to  the  great  prevalence  of  perjury  at  this 
period,  the  latest  and  one  of  the  most  able  and  accurate 
delineators  of  the  middle  ages,  thus  notices  that  feature  in 
the  morals  of  the  day. 

''One  crime,  as  more  universal  and  characteristic  than 
others,  may  be  particularly  noticed.  All  writers  agree  in 
the  prevalence  of  judicial  perjury.  It  seems  to  have  almost 
invariably  escaped  human  punishment ;  and  the  barriers  of 
superstition  were  in  this,  as  in  every  other  instance,  too 
feeble  to  prevent  the  commission  of  crimes.  Many  of  the 
proofs  by  ordeal  were  applied  to  witnesses,  as  well  as  those 
whom  they  accused ;  and  undoubtedly  trial  by  combat  was 
preserved  in  a  considerable  degree  on  account  of  the  diffi- 
culty experienced  in  securing  a  just  cause  against  the 
perjury  of  witnesses,  Robert,  King  of  France, 
perceiving  how  frequently  men  forswore  *them-  [  "xliv  ] 
selves  upon  the  relics  of  saints,  and  less  shocked 
apparently  at  the  crime  than  at  the  sacrilege,  caused  an 
empty  reliquary  of  crystal  to  be  used,  that  those  who 
touched  might  incur  less  guilt  in  fact,  though  not  in  inten- 
tion. Such  an  anecdote  characterizes  both  the  man  and  the 
times."(o) 

(fi)  Id  the  time  of  Glanyille  the  wager  of  battle  was  applied  not  only  to 
the  question  of  mere  right,  bnt  to  a  great  rariety  of  other  cases ;  and  was 
(me  of  the  most  general  and  ordinary  modes  of  deciding  fact.  Thus  he 
says,  Frobari  solet  res  debita  ex  empto,  rel  ex  commodato,  generali  pro- 
band! modo  in  coria,  scilicet  per  icnptum  vel  per  duellum, — Glan.  lib.  x.  c 
17. 

(o)  Hallam's  View  of  the  State  of  Bnrope  during  the  Middle  Ages,  toI.  ii. 
p.  456,  Ist  edit. 
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Note  (35.)    See  p.  128. 

The  only  material  authorities  on  the  subject  of  pleadings 
of  date  prior  to  the  reign  of  Edw.  I.,  are,  the  treatise  of 
Glanville  in  the  time  of  Hen.  II. — that  of  Bracton,  in  the 
latter  end  of  the  reign  of  Hen.  III. — and  the  Flacitonim 
Abbreviatio,  which  contains  extracts  from  the  Becords, 
from  Bic.  I.  to  Edw.  II.  inclusive.(2>)  From  these  autho- 
rities it  would  appear  that  the  manner  of  pleading  was  ex- 
tremely imperfect,  and  that  many  of  the  most  important 
rules  of  the  science  were  either  unknown,  or  but  partially 
observed  in  practice,  so  late  as  the  end  of  the  reign  of  Hen. 
III.  On  the  other  hand,  the  very  earliest  reports  in  the 
Year-books  (which  begin  with  the  reign  of  Edw.  II.)  exhibit 
proo&  that  the  pleading  was  by  that  time  in  a  comparatively 
perfect  state.  It  is  therefore  that  the  author  has  been  led 
to  consider  the  reign  of  Edw.  I.  as  the  era  at  which  the 
manner  of  allegation  may  be  said  to  have  been  first  method- 
ically formed  and  cultivated  as  a  science. 

It  would  be  easy  to  produce  numerous  proofa  that  the 
pleading  was  very  imperfectly  regulated  till  the  end  of  the 
reign  of  Hen.  III.  But  the  following  will  suffice.  Olan- 
ville  gives  scarcely  any  rule  that  can  strictly  be 
[  *xlv  ]  considered  ^as  a  rule  of  pleading,  though  he  is 
copious  on  subjects  which  would  have  led  him  to 
notice  such  rules  had  they  existed.(j^) 

In  the  time  of  John  we  find  instances  of  pleas  which 
neither  traverse  nor  confess.  Thus,  in  answer  to  a  fine,  it  is 
pleaded,  quod  si  finis  ills  foetus  fait,  per  deceptionem  et 
fraudem  factus  fuit,  &c.(r)  Again,  where  a  defendant  bad 
pleaded  a  deed  made  by  the  father  of  the  plaintiff,  the 
plaintiff  replies,  quod  certam  quam  profert  sub  nomine 
patris  sui,  nee  dedicit  nee  concedit^  &c.,  sed  qualiter  carta  ilia 


(p)  As  to  the  Mirror,  it  is  not  to  be  relied  upon  as  anthorilj  in 
any  period  prior  to  Edw.  I.    See  Beere's  Hist.  toI.  ii.  359. 
(q)  Glan.  lib.  xii.  c.  14. 
(r)  Pac.  Ab.  38 ;  Bedd.  rot.  4. 
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&cta  fuit,  vel  a  quo,  semper  postquam  facta  fuit,  presentavit 
pater  ejus  personam,  &c.(5) 

In  the  same  reign  numerous  examples. of  the  fault  of 
duplicity,  i.  e.  pleading  several  allegations  in  answer  to 
the  same  matter,  are  to  be  found.  Thus,  in  an  assize 
of  mort  ancestor,  the  tenant  pleads  that  the  demandant 
was  seised  himself  post  obitum  of  the  ancestor;  and  by 
fine,  of  which  he  produces  the  chirograph,  quit-claimed, 
&c.,  the  land.  The  demandant  replies,  quod  ipse  nunquam 
fuit  seisiivs  de  terra  quam  f)etit,  nee  unquam  earn  tenuit. 
Et  inde  ponit  se  super  assisam,  &;c.  Et  cum  habuerit 
seistnam  talem,  &c.,  bene  ostend  et  quod  concordiam  illam 
non  fecit,  nee  facere  potuit,  Et  petit  sibi  allocari  quod 
chirographum  illud  non  est  factum  in  forma  aliorum 
chirographorum,  &c.,  and  so  argues  against  its  genuine- 
ness.(0 

In  the  same  reign  the  fault  of  argumentativcTtess  [  *xlvi  ] 
appears  *to  have  been  common.    Of  this  the  fol- 
lowing entry  may  serve  as  an  example :  Dicit  quod  Banul- 
phos  non  potuit  dare  illam  terram  in  maritagio,  quia  obiit 
inde  seisitus.    Et  inde  ponit  se  super  juratam.(i^) 

All  these  are  clear  violations  of  rules  of  pleading  subse- 
quently established,  and  still  in  force ;  and  appear  to  have 
encountered  no  objection  from  the  opposite  party. 

In  the  reign  of  Henry  III.  much  attention  certainly 
appears  to  have  been  f>aid  to  the  manner  of  pleading ;  and 
Bracton  not  only  makes  constant  reference  to  that  subject, 
but  has  a  division  of  his  work  expressly  allotted  to  it, 
under  the  head,  Be  Exceptionibua  Yet  on  careful  perusal 
of  that  work,  the  most  convincing  proofs  may  be  found 
that  the  regular  and  methodized  plan  of  allegation,  which 
we  find  soon  afterwards  established,  and  which  has  since 

(«)  Pl«e.  Ab.  9S ;  Kent.  rot.  15.  And  see  48  Line.  rot.  7 ;  99  North,  rot. 
e,  fte. 

it)  Ibid.  88 ;  Snseez,  rot.  92 ;  and  see  48  Line.  rot.  7  ;  50  Back  rot.  S ; 
59  Line.  rot.  5,  Ac. 

(u)  59  Line.  rot.  79  Warr.  rot.  2. 
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received  the  name  of  the  system  of  pleading,  was  in  his  time 
not  fully  formed.  For  besides  that  the  very  title,  De  Ex- 
ceptionibas,  is  borrowed  from  the  Pandects,  and  is  rather 
applicable  to  the  nature  of  the  Boman  than  the  English 
pleading,  and  that  he  often  uses  appellations  peculiar  to 
the  civil  law,(a;)  it  will  be  found  that  scarcely  any  of  the 
more  important  and  fundamental  rules  of  the  present  sys- 
tem are  noticed  by  this  author.  Even  the  word  '*issus" 
does  not  occur,  and  instead  of  it  is  used  the  civil  law  term 
litiS'Contestatio  ;{y)  a  phrase  by  no  means  exactly  parallel, 
though  expressive  of  the  same  idea.  The  rule  against 
duplicity,  indeed,  is  given ;  but  in  such  a  form  as  to  raise 

a  doubt  whether  its  true  extent  and  ^object 
[  *xlvii  ]  were  understood  by  the  writer.     Si  plures  per- 

emptorisB  (exceptiones)  actionum  concurrant, 
unam  debet  tenens  proponere  et  probare,  &c.,  quia  si 
tenens  cum  duas  peremptorias  proponeret,  vel  plures 
exceptiones,  in  probatione  unis  deficeret,  posset  recursem 
habere  ad  alias,  et  probare  stout  posset  se  plurihus  bacuUs 
defendere;  quod  esse  non  debet,  cum  ei  sufficere  debeat 
tantum  probatio  unius.(2)  Again,  it  may  be  observed, 
that  neither  the  rule  obliging  the  pleader  tp  traverse  or 
confess,  nor  that  against  argumentative  pleading,  appears 
to  have  been  perfectly  established  in  the  time  of  this 
author.  Thus  he  mentions  it  as  one  of  the  pleas  to  an 
appeal  of  rape,  quod  anno  et  die  quo  hoc  fieri  defuit,  fuit 
alibi  extra  regnum,  vel  in  provincia,  in  tarn  remotis 
partibus,  qmd  verisimile  esse  non  poterit,  quod  hoc  quod  ei 
imponitur,  fieri  posset  per  ipsum.(a)  And  again,  among 
the  pleas  to  an  assize,  the  following  is  mentioned — liberum 
tenementum  habere  non  potuit  quia  non  tenoit  tenementum 
illud,  nisi  ad  terminum  annorum,  &c.(i) 

(x)  For  example,  exceptio  judicis  non  soi— exoeptio  faUi  procoratoris— 
Bract.  400  a. 

iy)  Bract.  873  a,  172  a,  435  b. 

(z)  Bract.  400  b.  Something  seems  to  be  omitted  in  this  passage,  whi^ 
renders  its  oonstraction  imperfect. 

(a)  Bract.  148  a.  (6)  Co.  Litt.  126  a. 
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While  there  are  these  reasons  for  holding  that  in  the 
reign  of  Hen.  III.  even  the  more  fundamental  principles  of 
pleading  were  as  yet  imperfectly  settled,  a  careful  perusal 
of  the  Year-books  will  prove  that  not  only  had  these 
principles  become  well  established  in  the  time  of  Edw.  11. 
but  that  many  pf  its  more  subtle  and  artificial  rules  were 
beginning  in  that  reign  to  be  observed.  Thus  the  doctrine 
and  practice  of  pleadings  in  estoppel  and  of  protestation 
will  be  found  distinctly  developed  in  17  Ed.  11.  584,  and 
the  objection  as  to  the  negatives  pregnant,  occurs  in  7  Ed. 
II.  218,  and  again,  ibid,  226. 

With  respect  to  the  subsequent  history  of  the  science, 
Mr.  Reeves  holds  that  it  was  in  state  of  progres- 
sive advance  till  *the  reigns  of  Hen.  VI.  and  [  *xlviii  ] 
Ed.  lY.  when  it  was  "  cultivated  with  so  much 
industry  and  skill  that  it  was  raised  to  a  sudden  perfection 
in  the  course  of  a  few  years."(c)  Sir  M.  Hale,  however, 
complains  that  at  that  period  the  judges  and  pleaders  had 
already  become  "somewhat  too  curious,  and  that  the 
science  had  degenerated  from  its  primitive  simplicity ; 
which,  how  these  latter  times  have  improved,  the  length  of 
the  pleadings,  the  many  and  unnecessary  repetitions,  the 
many  miscarriages  of  causes  upon  small  and  trivial  niceties 
in  pleadings,  have  too  much  witnessed."  And  both  that 
author  and  Sir  E.  Coke  commend  the  reign  of  Ed.  III.  as 
the  period  when  pleading  bad  attained  its  highest  point  of 
excellence.(c2)  The  excessive  refinement  and  prolixity,  of 
which  Sir  M.  Hale  complains,  were  abuses  which  continued 
to  exist  till  long  after  his  day ;  and  though  in  modern  times 
much  checked  and  discouraged,  are,  perhaps,  not  yet  en- 
tirely extirpated. 

Note  (86.)    See  p.  124. 

The  isaibe  is  thus  defined  by  Lord  Coke : — "  Issue — 
exitus — a  single,  certain,  and  material  point,  issuing  out  of 

(e)  3  Beeres,  424.  (cf)  Hale's  Hist.  173,  176 ;  1  Inst.  304  b. 
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the  allegations  or  pleas  of  the  plaintiff  and  defendant,  oon* 
sisting  regularly  upon  an  affirmative  and  negative,  to  be 
tried  by  twelve  men."(«)  And  thus  by  Heath,  C.  J. — 
**  That  point  of  matter  depending  in  suit,  whereon  (he 
parties  join,  and  put  their  eauses  to  the  trial  of  the  jnry.''(/) 
These  definitions,  besides  being  too  narro%  as  extending 

only  to  questions  of  fact,  and  to  such  questions 
[*zlix]  of  fSsust  as  *are  referred  to  one  particular  modo 

of  trial,  viz.  that  by  jury,  seem  to  be  also  de- 
fective in  clearness  and  precision.  The  definition  of  the 
issue  by  Mr.  Justice  Blackstone,  (following  Sir  M.  Hale,) 
is  as  follows: — "When,  in  the  course  of  pleading,  they 
come  to  a  point  which  is  affirmed  on  one  side,  and  denied 
on  the  other,  they  are  then  said  to  be  at  issue."(^)  The 
definition  by  Finch,  is,  perhaps,  preferable : — '*  An  issue  is, 
when  both  the  parties  join  upon  somewhat  that  they  refer 
unto  a  trial,  to  make  an  end  of  the  plea,"  (i.  e.  suit.XA) 

Note  (37.)    See  p.  127. 

We  find  in  the  assizes  de  Jerusalem  (as  to  which,  vide 
supra,  p.  xii.)  the  following  directions  to  the  pleader,  on 
the  subject  of  brevity  and  precision.  As  plus  brie/ves  pa- 
roles que  il  pora,  die  sa  parole — car  les  plus  Iritfvu  paroles 
et  entendaument  ditea,  sont  meaues  entendues  et  retenues  et 
recordees  et  jugees,  et  quant  mestier,  que  les  autres :  t.  e. 
let  the  pleader  make  his  claim  in  the  shortest  form  of 
words  possible,  and  let  him  speak  as  intelligibly  as  he  can, 
for  the  shortest  and  most  intelligible  expressions  are  the 
best  heard  and  retained,  and  recorded  and  judged  uponI(t) 

The  remark  in  the  text  may  also  be  illustrated  by  the 
following  curious  specimens  of  the  manner  of  pleading 
among  the  Lombards,  as  preserved  in  a  compilation  of 
undoubted  authenticity. 

(«)  Bract.  268  a.  (/)  Heath's  Kazims,  ch.  hr. 

(g)  3  Bla.  Com.  813 ;  Hale's  Analjrsis,  sect.  i*.  (A)  Finch,  Law,  39«. 

(i)  Aseiiea  4e  Jenu. 
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Petre,  te  appellat  Martinns,  quod  ta  malo  ordine  {i.  e. 
injxjLste)  tenes  terrain  in  tali  loco  positam.  Ilia  terra  mea 
propria  est,  per  successionem  patris  mei.  Non  debes  ei 
snccedere,  *qaia  habuit  te  ex  sua  ancilla.  Yere 
sed  fecit  earn  wilderbora  (t.  e.  liberam)  sicut  est  [  *1  ] 
Edictum  et  tulit  ad  nxorem.    Approbet  ita,  ant 

amitat."(ft) 

"  Petre,  te  appellat  Martinos,  quod  terra  quae  in  tali  loco 
est,  sit  sua ;  tu  earn  detines.  Etiam,  quia  possedi  per  xzx 
annos.  Yere  possedisti,  sed  per  chartam  &lsam  quam 
dixisti  patrem  meum  fecisse  tibi.  Non  est  verum.  Ita. 
Probato."(Z) 

"  Petre,  te  appellat  Martinuis,  quod  tu  dedisti  sibi  vadia 
te  dare  sibi  unum  solidum  III  kalend,  Augusti.  Non 
dedi  ipsa  vadia.  Tunc  ipse  qui  appellat,  probet.  Si  non 
potuerit,  ipse  qui  appellatus  est,  juret  quod  in  tali  tenore 
vadia  non  dedit."(^) 

The  following  specimen  is  of  a  somewhat  later  era,  when 
Lombardj  had  &Ilen  under  the  Francic  dominion  : — 

''Petre,  te  appellat  Marti nus,  quod  tu  tenes  malo  ordine, 
terram  in  tali  loco.  Ipsa  terra  mea  propria  est,  par  char- 
tam quam  tu  mihi  fecisti ;  et  ecce  chartam. — Ego  feci  ipsam 
chartam,  sed  virtutem  (i.  e.  vim)  Non  fecisti.  Yis  ei  pro- 
bare  ?    Yolo.     Yadiate  pugnam."(n) 

These  specimens  of  the  pleading  of  a  barbarous  nation 
have  drawn  from  a  foreign  writer  of  superior  taste  a 
warm  eulogium:  —  "Le  formole  dell'  intentar  le  liti,"  says 
Denina,  "  erano  si  simplici,  e  si  spiccie,  e  si  chiare,  che  non 
cedenano  a  quella  si   giustamente  lodata  forma  del  pro- 

(Jk)  Leges  Langobard.  ap.  Maratori.    Lege«  Liatpran.  Lib.  Ti.  53. 

(/)  Ibid.  Leges  Liatpran.  lib.  yi.  62. 

(m)  lUd.  Leges  Rachis,  e.  1. 

(n)  Ibid.  Leges  Ottonis,  ii.  c.  5.  The  abore  extracts  are  taken  froM 
the  Leges  Langobardicn,  with  the  Formulas  Yeteres  annexed,  as  pab- 
lished  from  ancient  MSS.  by  Maratori,  in  his  Scrip.  Her.  Italic,  rol.  i. 
These  laws  had  been  previoasly  pablished  by  Linden  borg;  bat  withoat  the 
Formnln. 
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cedure  *clie  regna  tuttavia  in  alcuni  tribanali  del'  etra 
nostra."(<>) 

Note  (38.)    See  p.  128. 

Omnia  hsc  (sajs  Heinneccius,  speaking  of  the  pleadingn 
of  the  civilians  and  canonists,  as  opposed  to  those  of  ancient 
Germany,)  non  viva  voce  preferebant,  sed  eertpta  offerebant 
judici ;  ex  eoqae  nata  est  ingens  actornm  forensiam  moles 
— qaam  sspe  integris  volaminibus,  causam  suam  tneantnr 
litigantes,  quam  olim,  paucissimis  verbis,  non  minus  dextre 
perorabant.Q>) 

In  France  written  pleadings  were  in  nse  at  least  as  early 
as  1S64.  By  an  ordinance  of  Charles  Y.  of  that  date,  art  8, 
another  of  Charles  YII.  in  1446,  art.  24,  and  37,  and  another 
of  Charles  YIII.,  in  1490,  art.  92,  advocates  are  required  to 
draw  up  their  writings  in  as  concise  a  manner  as  possible. — 
Domat.,  vol.  ii.  book  ii. 

NoTK  (39.)    See  p.  129. 

In  Bracton  (as  observed  in  a  former  note,)  the  attainment 
of  the  issue  is  called  litis  contestcUio,  which  is  a  word  used 
by  the  civilians  to  express  the  same  general  idea.  Thus,  he 
says — usque  ad  litis  contestatiorhem,  scilicet  quousque  fuerit 
prascise  responsum  intentioni  petentis,  et  ita  quod  tenens  se 
posuerit  in  magnam  assisam,  vel  defenderit  per  Duellum.(2) 
And  in  another  place — ^Non  tenetur  aliquis  haeres  de  &cto, 
scilicet  de  disseysina  antecessoris,  sui,  quoad  pcdnam  dig- 
seysinae,  licet  teneatur  ad  restitutionem ;  et  hoc  nisi  lis  can- 
testcUa  fuerit  cum  suo  antecessore,  &c.(r) 

*It  may  be  worth  while  to  observe  here  that 

[  *lii  ]   Blackstone^s  idea  of  the  meaning  of  this  term  of 

the  civil  law,  is  inaccurate.    He  considers  it  as  ''  a 

general  assertion  that  the  plaintiff  hath   no  ground  of 

(o)  Reyolazioni  d'ltalia  di  Denina,  rol.  i.  p.  316. 

ip)  J.  G.  Heineoc.  Elem.  Jar.  Germ.  lib.  iii.  tit.  Iy.  sect.  clTiii. 

iq)  Brao.  378  a.  (r)  Ibid.  172  ft. 
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action.''(5)  This,  however,  is  not  the  sense  in  which  it  is 
properly  or  commonly  used  in  the  civil  law,  though  it 
may  occasionally  have  that  meaning.  It  is  clear  that  its 
usual  signification  is  exactly  that  in  which  it  is  used  by 
Braoton,  viz.  the  development  of  the  point  in  controversy ; 
or,  as  it  is  now  expressed,  the  coming  to  issue.  *'In  com> 
mon  parlance  denying  the  truth  of  the  defendant's  excep- 
tion, or  indeed,  whenever  parties  come  to  direct  affirmance 
on  one  side,  and  denial  on  the  other,  is  called  a  contestation 
of  Buit'X^)  Litis  contestatio  non  aliud  est  quam  intentio 
aotoris,  et  contradictio  seu  depulsio  rei ;  adeo  ut  ex  actione, 
et  opposita  peremptoria  exceptione,  consurgat;  et  com- 
prehendat  illud  in  quo  tota  controversia  consistat.  (u)  And 
Fortescue  is  express  to  the  point:  for  in  treating  of  the 
method  of  proof  in  the  civil  law,  he^  says — Si  coram  ju- 
dice  contendentes  ad  litis  perveniat  contestationem,  super 
materia  &cti,  quam  legis  Anglias  periti  exiium  placiti  (the 
issue)  appellant,  exitus  hujusmodi  Veritas,  per  legis  civiles, 
testium  depositione,  probaria  debet.(x) 

NoTK  (40.)    See  p.  183. 

That  juries  were  originally   composed  of  witnesses,  or 
persons,  cognizant  of  their  own  knowledge  of  the  fact  in 
question,  seems  to  be  sufficiently  proved  by  the 
following  authorities.  [  *liii  ] 

*In  an  assize  of  darreign  presentment,  in  the 
reign  of  Bichard  I.,  the  jurors  find  a  special  verdict  in 
these  terms.  Assisa  dicunt  quod  nunqiLam  viderunt  aliquam 
personam  praesentari  ad  ecclesiam  de  Duneston,  sed  semper 
tenuerunt  personsa,  persona  in  personam,  ut  de  patre  in 
filium,  usque  ad  ultimam  personam  quae,  ultimo  obiit.(^) 

In  an  assize  of  novel  disseisin,  in  the  same  reign,  there 
is  the  following  entry.    Assisa  venit  recognitura  si  Adam 

(«)  8  Bl.  Com.  296.  (0  Brown's  Ciril  Law. 

(m)  Voet.  od  Pandect,  lib.  t.  Ut  i.  sect.  U4. 

(f )  Fortescae  de  Land.  c.  20.  (jf)  Plac.  Ab.  3,  Norfole. 
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de  GreiDvill  et  Willielmus  de  la  Folie  dissaisverunt  injnsta 
et  sine  jadicio  Willielmam  de  Weston  de  libero  tenemento 
8U0  in  Sato,  post  primam  coronationem  Domini  Begis 
Jnratores  dicunt  quod  non  viderutU  unqoam  aliam  saisitum 
de  tenemento  illo,  nisi  Willielmum  de  la  Folio.  Et  quod 
nesciunt  si  Willielmus  de  la  Folie  dissaisisset  eum  inde  vel 
non.  QmsidercUum  est  quod  alii  Juratores  eligantur  qtdi 
meliua  aciant  rei  veritatem.  Dies  datus  est  eis  ad  diem  Mer 
carii.(2) 

In  the  reign  of  John,  there  is  the  following  entry : — 

Juratores  dicunt  quod  ecclesia  Sanct»  Helenas  de  G.  nun- 
quam  fuit  capella  pertinens  ad  ecclesiam  Sancti  Michaelis 
super  Wir,  que  est  de  donatione  Dom.  Begis ;  Bed  semper 
temporibus  suis  judicaverunt  illam  esse  matricem  ecclesiam.{a) 

So,  upon  a  question,  whether  the  plaintiff  claiming  to 
be  tenant  bj  the  courtesy,  had  issue  by  his  wife,  Bracton 
says,  Si  dicant  juratores  qtwd  bene  viderunt  eum  seysitum 
et  postea  ejectum  per  tenentem,  sed  de  aliquo  puero  nihil 
sciunt,  quia  mater  obiit  in  pariendo,  extra  comitatuno^  in 
remotis — quia  eorum  veredictum  insufficiens  est,  et  quia 
ipsi  ignorare  possunt  ea  qusefiunt  in  remotis,  recur^ 
[  *liv  ]  rendum  erit  ad  ''comitatum  et  ad  vicinetum  ubi  maler 
obit;  et  ibi  facta  inquisitione  de  reritate  termi- 
netur  negotium.(i) 

And  see  2  Beeves,  270,  where  the  doctrine,  in  support 
of  which  these  authorities  are  cited,  is  distinctly  laid  down. 

It  may  also  be  observed,  as  affording  confirmation  of 
this  doctrine,  that  the  award  of  a  venire  &cias  still  directs 
the  jury  to  be  summoned  to  recognize,  &c.,  (v.  sup.  178,) 
that  is,  (properly,)  to  declare  upon  their  recollection.  That 
the  word  was  anciently  used  in  that  sense  appears  from 
many  entries.  For  example,  in  the  reign  of  John  we  find 
a  jury  declaring,  quod  ipsi  recognoverunt  quod  ioterfuerunt 
ubi  Bicardus  de  W.  coram  ipsis  et  pluribus  aliis,  &c.,  pro- 
pria voluntate  vendidit  terram  suam,  &c.(c) 

(«)  Flac.  Ab.  11,  Wiltesir.  (a)  Flao.  Ab.  94 ;  Lnc  rot.  8. 

(b)  Bract.  216  a.  (c)  Flac.  Ab.  Donet.  rot.  SO. 
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Note  (41.)    See  p.  136. 

The  author  being  the  first  who  has  attempted  to  develop 
the  principles  on  which  the  system  of  pleading  is  founded, 
he  is  unable  to  cite  any  direct  authority,  either  for  the 
enumeration  contained  in  the  text,  of  the  objects  which 
that  system  contemplates,  or  even  for  the  account  there 
given,  of  the  properties  or  qualities  required  in  the  issue. 

Tet  passages,  sufficient  to  justify  both  the  one  and  the 
other,  may  be  easily  collected  from  the  books. 

First,  as  to  the  properties  of  the  issue. 

Lord  Coke  defines  the  issue  to  be  a  '^  single,  certain,  and 
material  point,  issuing  out  of  the  allegations  or  pleas  of  the 
plaintiff  and  defendant.'\(f)  He  considers  these  properties, 
therefore,  to  be  of  the  very  definition  of  the  term ; — though, 
perhaps,  they  are  more  properly  incidental  to  the  issue, 
than  of  its  essential  nature.  So,  it  is  laid  down  in  Comyn's 
Digest,  that  "the  issue  must  be  upon  a  material 
*point,"  (c)  and  "  must  be  upon  a  single  and  certain  [  *lv  ] 
point."(/)  So  it  is  said  by  Lord  Coke,  that  the 
law  prefers  and  favors  certainty,  as  the  mother  of  quiet  and 
repose;  to  the  intent,  that  either  the  court  shall  adjudge 
thereupon,  if  the  plaintiff  demurs,  or  that  a  certain  issue 
may  be  taken  upon  one  certain  point,^^  ^^-{9)  So,  in  the 
Year-books,  we  find  the  court  interrupting  the  pleader, 
with  this  remark:  —  *'Voa3  dites  chose  que  veot  avoir 
detix  issues; — tenez  vous  al  uneP{h) 

With  respect  to  the  doctrine,  that  the  system  of  pleading 
contemplates  the  different  objects  enumerated  in  the  text, 
and  that  these  form  the  secret  foundation  of  most  of  its 
principal  rules,  the  author  must  refer,  for  his  chief 
authority,  to  the  intrinsic  evidence  arising  from  the  con- 
sideration of  the  rules  themselves,  as  subsequently  ex- 
plained   in    this    work.     In  treating,   however,   of   these 

(<0  Co.  Litt.  126  a.  (e)  Com.  Dig.  Pleader,  (R.  6.) 

(/)  Ibid.  (R.  4.)  Is)  Leyfield's  Case,  10  Rep.  90  a. 

(A)  1  Ed.  n.  14. 
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different  mlea^  he  will  be  able,  occasionally,  to  offer  some 
citations  from  the  books,  in  a  great  measure  coDfirmatorj 
of  the  same  view. 

Note  (42.)    See  p.  143. 

The  general  effect  of  these  statutes,  relative  to  special 
demurrer,  is  well  expressed  by  Lord  Hobart;  who  says,  in 
reference  to  the  27  Eliz.  c.  5,  "  The  moderation  of  this 
statute  is  such,  that  it  does  not  utterly  reject  form;  for  that 
were  a  dishonor  to  the  law,  and  to  make  it  in  effect  no 
art ;  but  requires  only  that  it  be  discovered^  and  not  used  as 
a  secret  snare  to  entrap.  And  the  discovery  must  not  be 
confused  and  obscure,  but  special ;  therefore  it  is  not  suffi- 
cient to  say,  that  the  demurrer  is  for  form ;  but  he  must 
express  what  is  the  point  and  specialty  of  forms  that  he 
requires."(t) 

[  *lvi  ]  •NoTB  (48.)    See  p.  156. 

In  dower  the  plea  of  ne  ungues  setsie  que  dower  is  often 
mentioned  as  the  general  issue.  But  it  does  not  seem  to 
fisdl  strictly  within  the  definition  of  that  term.  In  fact, 
though  it  concludes  to  the  country,  it  does  not,  properly 
speaking,  contain  any  denial  or  traverse  of  the  count,  (see 
its  form,  10  Went.  159),  and  must  therefore  be  considered 
as  an  anomaly,  or  exception  in  the  system  of  pleading. 
The  reason  is,  perhaps,  to  be  found  in  the  great  antiquity 
of  this  action  of  dower,  which  was  in  full  use  at  least  as 
early  as  the  time  of  Glanville;  a  period  considerably 
anterior  to  the  complete  establishment  of  the  doctrine  of 
issue,  and  of  the  rules  by  which  it  is  produced. 

Another  exception  of  the  same  kind  was  to  be  formerly 
found  in  another  action  of  equal  antiquity — the  writ  of 
right.  In  this  form  of  proceeding  (which  is  now  abolished,) 
ihere  was  a  plea  called  the  Mise  on  the  mere  right,  which 

(0  Heard  o.  Baskemlle,  Hob.  S3S. 
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was  considered  as  the  general  issae,  yet  contained  no  denial 
of  the  count. 

Note  (44.)    See  p.  158. 

It  may  be  useful  to  give  at  length,  in  this  place,  the  im- 
portant Rules  of  Hil.  T.  4  W.  IV.,  by  which  the  effect  of  the 
general  issue,  in  each  action,  is  for  the  future  determined. 

I.  Assumpsit 

In  all  actions  of  assumpsit,  except  on  bills  of  exchange 
and  promissory  notes,  the  plea  of  non  assumpsit  shall 
operate  only  as  a  denial  in  fact,  of  the  express  contract  or 
promise  alleged,  or  of  the  matters  of  fact  from  which  the 
contract  or  promise  alleged,  may  be  implied  by  law.  Ex. 
gr.  In  an  action  on  a  warranty  the  plea  will 
operate  *as  a  denial  of  the  fact  of  the  warranty  [  *lvii  ] 
having  been  given  upon  the  alleged  consideration, 
but  not  of  the  breach ;  and  in  an  action  on  a  policy  of  in- 
surance, of  the  subscription  to  the  alleged  policy,  by  the 
defendant,  but  not  of  the  interest,  of  the  commencement  of 
the  risk,  of  the  loss,  or  of  the  alleged  compliance  with 
warranties. 

In  actions  against  carriers  and  other  bailees,  for  not 
delivering,  or  not  keeping  goods  safe,  or  not  returning  them 
on  request,  and  in  actions  against  agents  for  not  accounting, 
the  plea  will  operate  as  a  denial  of  any  express  contract  to 
the  effect  alleged  in  the  declaration,  and  of  such  bailment 
or  employment  as  would  raise  a  promise  in  law,  to  the  effect 
alleged,  but  not  of  the  breach. 

In  an  action  of  indebitatus  assumpsit,  for  goods  sold  and 
delivered,  the  plea  of  non  assumpsit  will  operate  as  a  denial 
of  the  sale  and  delivery  in  point  of  fact;  in  the  like  action 
for  money  had  and  received,  it  will  operate  as  a  denial  both 
of  the  receipt  of  the  money,  and  the  existence  of  those  facts 
which  make  such  receipt  by  the  defendant,  a  receipt  to  the 
use  of  the  plaintiff. 

In  all  actions  upon  bills  of  exchange  and  promissory 
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notes,  the  plea  of  non  assumpsit  shall  be  inadmissible.  In 
such  actions,  therefore,  a  plea  in  denial  must  traverse  some 
matter  of  fact,  ex.  gr.  the  drawing,  or  making,  or  indorsing, 
or  accepting,  or  presenting,  or  notice  of  dishonor  of,  the  bill 
or  note. 

In  every  species  of  assumpsit,  all  matters  in  confession 
and  avoidance,  including  not  only  those  by  way  of  dis- 
charge, but  those  that  show  the  transaction  to  be  either 
void  or  voidable  in  point  of  law,  on  the  ground  of  fraud, 
or  otherwise,  shall  be  specially  pleaded;  ex.  gr.  infemcy, 
coverture,  release,  payment,  performance,  illegality  of  ooo- 
sideration,  either  by  statute  or  common  law ;  drawing,  in* 
dorsing,  accepting,  &c.,  bills  or  notes,  by  way  of 
[  *lviii  ]  accommodation,  ^set-off,  mutual  credit^  unsea- 
worthiness, misrepresentation,  concealment»  devia- 
tion, and  various  other  defences,  must  be  pleaded. 

II.  Covenarii  and  Debt 

In  debt  on  specialty  or  covenant,  the  plea  o^  non  est  fac- 
tum shall  operate  as  a  denial  of  the  execution  of  the  deed, 
in  point  of  &ct  only,  and  all  other  defences  shall  be  specially 
pleaded,  including  matters  which  make  the  deed  absolutely 
void,  as  well  as  those  which  make  it  voidable. 

The  plea  of  nil  debet  shall  not  be  allowed  in  any  action. 

In  actions  of  debt  on  simple  contract,  other  than  on  bills 
of  exchange  and  promissory  notes,  the  defendant  may  plead, 
that  '*  he  never  was  indebted  in  manner  and  form  as  in  the 
declaration  alleged,"  and  such  plea  shall  have  the  same 
operation  as  the  plea  of  non  assumpsit^  indebitatus  assumpsit; 
and  all  matters  in  confession  and  avoidance  shall  be  pleaded 
specially,  as  above  directed  in  actions  of  assumpsit. 

In  other  actions  of  debt,  in  which  the  plea  of  nil  debet 
has  been  hitherto  allowed  including  those  on  bills  of  ex- 
change and  promissory  notes,  the  defendant  shall  deny 
specially  some  particular  matter  of  fiict  alleged  in  the 
declaration,  or  plead  specially  in  confession  and  avoidance. 
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III.  Detinue, 

The  plea  of  non  detinet  shall  operate  as  a  denial  of  the 
detention  of  the  goods  by  the  defendant,  but  not  of  the 
plaintiff's  property  therein ;  and  no  other  defence  than  such 
denial  shall  be  admissible  under  that  plea. 

IV.  Case. 

In  actions  on  the  case,  the  plea  of  not  guilty  shall  operate 
as  a  denial  only  of  the  breach  of  duty  or  wrongful  act 
alleged  to  have  been  con^mitted  by  the  defendant, 
and  not  *of  the  facts  stated  in  the  inducement;  [  ''^lix  ] 
and  no  other  defence  than  such  denial  shall  be 
admissible  under  that  plea;  all  other  pleas  in  denial  shall 
take  issue  on  some  particular  matter  of  fsict  alleged  in  the 
declaration. 

Ex.  gr.  In  an  action  on  a  case  for  a  nuisance  to  the  occu- 
pation of  a  house,  by  carrying  on  an  offensive  trade,  the  plea 
of  not  guilty  will  operate  as  a  denial,  only  that  the  defend- 
ant carried  on  the  alleged  trade  in  such  a  way  as  to  be  a 
nuisance  to  the  occupation  of  the  house;  and  will  not 
operate  as  a  denial  of  the  plaintiff's  occupation  of  the 
house. 

In  an  action  on  the  case  for  obstructing  a  right  of  way,  such 
plea  will  operate  as  a  denial  of  the  obstruction  only,  and 
not  of  the  plaintiff's  right  of  way ;  and  in  action  for  con- 
verting the  plaintiff's  goods,  the  conversion  only,  and  not 
the  plaintiff's  title  to  the  goods. 

In  an  action  of  slander  of  the  plaintiff  in  his  office,  pro- 
fession, or  trade,  the  plea  of  not  guilty  will  operate  to  the 
same  extent  precisely  as  at  present,  in  denial  of  speaking 
the  words,  of  speaking  them  maliciously,  and  in  the  sense 
imputed,  and  with  reference  to  the  plaintiff's  office,  profes* 
sion,  or  trade ;  but  it  will  not  operate  as  a  denial  of  the  fact 
of  the  plaintiff's  holding  the  office,  or  being  of  the  profes 
sion  or  trade  alleged. 

In  actions  for  an  escape  it  will  operate  aa  a  denial  of  the 
29 
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neglect  or  defkult  of  the  sheriff  or  his  officers,  but  not  of 
the  debt,  judgment,  or  preliminary  proceedings. 

In  this  form  of  action  against  a  carrier,  the  plea  of  not 
guilty  will  operate  as  a  denial  of  the  loss  or  damage,  but 
not  of  the  receipt  of  the  goods  by  the  defendant  as  a  carrier 
for  hire,  or  of  the  purpose  for  which  they  were  received. 

All  matters  in  confession  and  avoidance  shall  be  pleaded 
specially,  as  in  actions  of  assumpsit. 

[  'Ix  ]  »V.  In  Trespass. 

In  actions  of  trespass  quare  clausum /regit,  the  plea  of  not 
guilty  shall  operate  as  a  denial  that  the  defendant  committed 
the  trespass  alleged  in  the  place  mentioned,  but  not  as  a 
denial  of  the  plaintiff's  possession,  or  right  of  possession  of 
that  place,  which,  if  intended  to  be  denied,  must  be  tra- 
versed specially. 

In  actions  of  trespass  de  bonis  aspartatis,  the  plea  of  not 
guilty  shall  operate  as  a  denial  of  the  defendant  having 
committed  the  trespass  alleged,  by  taking  or  damaging  the 
goods  mentioned,  but  not  of  the  plaintiff's  property  therein. 


It  also  seems  worth  while  to  extract  that  part  of  the 
Beport  of  the  Common  Law  Commissioners  on  which  the 
preceding  Rules  were  founded. 

"One  of  the  most  important  questions  which  has  pre- 
sented  itself  in  the  course  of  our  inquiries  is,  whether  it  is 
expedient  to  continue  to  any,  and  to  what  extent,  the  use 
of  that  kind  of  plea  denominated  the  General  Issue,  Under 
this  plea,  which  is  in  its  shape  a  summary  form  of  denial 
of  the  allegations  in  the  declaration,  or  some  principal  part 
of  them,  a  defendant  is  at  present  allowed  in  certain  actions 
to  put  the  plaintiff  to  the  proof  of  everything  alleged  in 
the  declaration ;  and  in  some  not  only  to  do  this,  but  at  the 
same  time  to  prove  in  his  own  defence  almost  any  kind  of 
matter  in  confession  and  avoidance ;  that  is  matter  which, 
admitting  the  truth  of  the  plaintiff's  allegations,  tends  to 
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repel  or  obyiate  tbeir  effect.  On  tbe  otber  hand,  there  are 
some  kinds  of  actions  in  which,  if  the  defence  consists  of 
any  matter  in  confession  and  avoidance,  it  must  be  specially 
pleaded,  and  cannot  be  admitted  in  proof  under  the  general 
issue;  and  there  are  others,  in  which,  properly 
^speaking,  there  is  no  general  issue,  and  in  which  [  *lzi  ] 
all  the  pleading  may  be  considered  as  special. 

"That  the  present  state  of  the  practice  on  this  subject 
requires  alteration  seems  to  be  universally  felt;  but  with 
respect  to  the  kind  of  alteration  required,  the  views  taken 
by  different  persons  are  surprisingly  dissimilar :  one  set  of 
opinions  pointing  to  the  restriction  of  the  general  issue, 
and  another  to  its  wider  application,  and  to  a  correspond- 
ing extinguishment  of  special  pleading.  It  will  be  found, 
however,  on  reference  to  the  written  communications  ad- 
dressed to  us,  that  there  is  a  decided  preponderance  of 
authority  in  favor  of  the  former  course;  and  we  do  not 
hesitate  to  declare  our  own  strong  conviction  that  it  is  the 
right  one,  and  that  its  adoption  would  be  attended  with 
highly  beneficial  results. 

'*  We  conceive  that  considerable  misapprehension  popu- 
larly  prevails  upon  the  subject  of  special  pleading.  That 
system  was  characterized,  no  doubt,  at  former  periods  of 
our  legal  history,  by  a  tendency  to  prolix  and  tautologous 
allegation,  an  excessive  subtlety,  and  an  overstrained  ob- 
servance of  form ;  and  notwithstanding  material  modern 
improvements,  it  still  exhibits  too  much  of  the  same  quali- 
ties. These,  its  disadvantages,  are  prominent,  and  well 
understood ;  its  recommendations  are,  perhaps,  less  obvious, 
but  wheq  explained,  cannot  fail  to  be  recognized  as  of  far 
superior  weight.  Special  pleading,  considered  in  its  prin- 
ciple, is  a  valuable  forensic  invention,  peculiar  to  the  com- 
mon law  of  England,  by  the  effect  of  which  the  precise 
point  in  controversy  between  the  parties  is  developed,  and 
presented  in  a  shape  fit  for  decision.  If  that  point  is  found 
to  consist  of  matter  of  fact,  the  parties  are  thus  apprized  of 
the  exact  nature  of  the  question  to  be  decided  by  the  jury, 
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and  are  enabled  to  prepare  their  proofi  with  proportioDJie 
preciaion.  If,  on  the  other  hand,  it  tarns  out  to  be  matter 
of  law,  they  have  the  means  of  immediately  ob- 
[  *\xvr\  taining  the  *deci8ion  of  the  cause,  without  the 
expense  and  trouble  of  a  trial,  by  demurrer, — 
that  is  by  referring  the  legal  question  so  evolved  to  the 
determination  of  the  judges. 

"  But  where,  instead  of  special  pleading,  the  general  issue 
is  used,  and  under  it  the  defendant  is  allowed  to  bring  for- 
ward matters  in  confession  and  avoidance,  these  benefits 
are  lost.  Consisting,  as  that  plea  does,  of  a  mere  summary 
denial  of  the  case  stated  by  the  plaintiff  and  giving  no 
notice  of  any  defensive  allegation  on  which  the  defendant 
means  to  rely,  it  sends  the  whole  case  on  either  side  to 
trial,  without  distinguishing  the  fact  from  the  law,  and 
without  finding  the  exact  question  or  questions  of  fact  to 
be  tried.  It  not  unfirequently,  therefore,  happens,  that  the 
parties  are  taken  by  surprise,  and  find  themselves  opposed 
by  some  unexpected  matter  of  defence  or  reply,  which, 
from  the  want  of  timely  notice,  they  are  not  in  due  con- 
dition to  resist. 

"  But  an  effect  of  more  common,  and  indeed  almost  in- 
variable occurrence,  is  the  unnecessary  accumulation  of 
proof,  and  consequently  of  expense ;  for  as  nothing  is  ad- 
mitted upon  the  pleadings,  each  party  is  obliged  to  prepare 
himself,  as  &r  as  it  is  practicable,  with  evidence  upoh  all 
the  different  points  which  the  nature  of  the  action  can  by 
possibility  make  it  incumbent  upon  him  to  establish,  though 
many  of  them  may  turn  out  to  be  undisputed,  and  many  of 
them  may  be  such  as  his  adversary,  if  compelled  -to  plead 
specially,  would  have  thought  it  undesirable  to  dispute. 

"  With  respect  to  matters  of  law,  the  inconvenience  ex- 
perienced, though  of  a  different  kind,  is  not  less  remarkable: 
for  when  points  of  law  arise  upon  the  general  issue,  instead 
of  being  developed,  by  way  of  demurrer,  for  adjudication 
by  the  full  court  in  banc,  they  are  of  necessity  left  to  the 
decision  of  the  single  judge   before  whom  the  cause  is 
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tried;  and  their  decision  upon  his  sole  authority, 
deprived  as  he  ^generally  is  of  the  advantage  of  [  *lxiii  ] 
any  previous  intimation  of  the  matter  to  be  ar- 
gued, and  unable  to  refer  to  books,  is  often  found  to  be 
unsatis&ctory  and  inconclusive.  It  may  even  happen  (and 
that  is  not  an  unfrequent  occurrence)  that  the  controversy 
under  this  form  of  plea  turns  entirely  uf)on  matter  of  law, 
there  being  no  fact  really  in  dispute;  and  in  that  case  the 
mode  of  decision  by  jury  is  not  only  defective  but  mis- 
placed, and  the  trial  might  have  been  spared  altogether,  if 
the  parties  had  proceeded  by  the  way  of  special  pleading, 
and  raised  the  question  upon  demurrer. 

"Another  ill  consequence  attendant  i;pon  the  general 
issue  is,  that  as  the  true  point  of  decision  has  not  been 
evolved  in  the  pleading,  it  becomes  the  business  of  the 
judge  to  extract  it  from  the  proofs  and  allegations  before 
him,  to  sever  correctly  the  law  from  the  fact  of  the  case, 
and  again,  the  facts  admitted,  from  those  in  controversy, 
and  to  present  the  latter  in  a  distinct  shape  to  the  jury  fcr 
their  consideration;  an  analysis  which  the  rapidity  and 
tumult  of  a  trial  at  nisi  prius  renders  extremely  difficult, 
and  which  is  often  defectively  conducted. 

'*  Of  the  state  of  things  here  explained,  it  is  the  natural 
efifect  that  when  the  general  issue  is  pleaded,  the  trial  &ils 
in  numerous  instances  to  accomplish  the  purposes  of  jus- 
tice, or  even  to  terminate  the  legal  dispute,  and  is  followed 
by  the  application  of  the  defeated  party  to  the  full  court 
in  banc  for  a  new  trial.  This  proceeding  involves  the 
necessity  of  recapitulating,  for  the  information  of  that 
court,  the  whole  of  what  passed  vivd  voce  at  nisi  prius,  of 
which  there  is  no  admissible  report,  except  that  of  the  pre- 
siding judge,  upon  whose  alleged  error  in  point  of  law  the 
application  is  most  commonly  founded.  The  motion  for 
new  trial  is  for  this  reason  beset  with  peculiar  difficulties , 
the  effect  of  which  is,  that  it  ultimately  fails  in  many  cases 
(as  there  is  reason  to  apprehend),  where  in  justice 
it  ought  to  succeed,  *and  succeeds  in  many  cases  [  *lziv  ] 
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where  there  is  in  reality  no  sufficient  ground  for  ibe  ap- 
plication. It  may  ))e  added,  that  even  where  snocessful, 
it  gives  no  redress  beyond  that  of  awarding  a  new  and 
expensive  inquiry  upon  the  matter  of  fact ;  and  that  with 
respect  to  the  matters  of  hiw,  of  which  it  may  involve  the 
discussion,  they  are  less  distinctly  and  less  sadsiactorily 
decided  upon  the  motion  for  a  new  trial,  than  when  raised 
by  special  pleading,  and  so  brought  before  the  court  in  the 
first  instance,  by  way  of  demurrer,  for  determination. 

"  But  these  considerations  give  an  inadequate  idea  of  the 
extent  of  the  inconvenience  now  produced  by  the  great  and 
growing  frequency  of  the  motions  in  question.  Indeed  we 
know  of  no  existing  abuse  of  which  the  influence  is  so 
wide,  and  the  pressure  so  intolerable.  They  have  in  a 
considerable  degree  impaired  the  value  of  a  verdict,  which, 
according  to  the  ancient  and  true  principle  of  law,  was 
of  a  final  and  conclusive  character,  but  is  now  in  so 
many  instances  subjected  to  the  revision  of  the  court  in 
banc,  and  with  so  much  fsicility  set  aside,  that  the  party  in 
whose  favor  the  opinion  of  the  jury  is  declared,  has  com- 
paratively little  reason  to  rely  on  the  permanency  of  the 
advantage  he  has  obtained.  He  too  often  finds  that  it  is 
but  one  successful  struggle  in  an  arduous  and  expensive 
contest,  which  is  to  end  at  last  in  defeat.  But  an  effect  still 
more  serious  is  the  enormous  extent  to  which  this  branch 
of  practice  has  encroached  upon  those  portions  of  the  pub- 
lic time  properly  destined  to  other  employment.  As  an 
illustration  of  this,  we  may  refer  to  returns  received  from 
the  King's  Bench  and  Common  Pleas,  by  which  it  appears 
that  in  Michaelmas  Term,  1829,  ninety-nine  motions  for 
new  trials  were  made  in  the  former  court,  and  forty-nine  in 
the  latter ;  that  in  the  King's  Bench  rules  nisi  were  granted 

upon  fifty-three  of  these  applications,  and  not  more 
[  *lxv  ]   than  four  rules  for  new  ^trials  ultimately  disposed 

of  in  the  course  of  the  term :  and  that  in  the 
Common  Pleas  there  were  thirty-nine  rules  nisi  granted,  of 
which  ten  only  were  disposed  of.    To  such  accumulations^ 
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addition  of  course  is  made  ia  each  succeeding  term,  and 
were  it  not  for  the  assistance  obtained  from  the  sitting  of 
the  three  judges  out  of  term  (a  jurisdiction  which  in  other 
respects  has  appeared  to  us  objectionable,  and  to  require 
abolition^X^)  the  result,  as  far  as  regards  the  Court  of 
King's  Bench,  would  be  a  total  obstruction  of  the  current 
of  ordinary  business/  bj  the  growing  masses  of  arrears 
upon  motion  for  new  trials.  The  tendency  of  the  general 
issue  to  give  occasion  for  such  applications  we  have  already 
attempted  to  explain;  and  we  have  no  hesitation,  there- 
fore, in  attributing  to  the  use  of  that  plea,  the  far  greater 
part  of  the  evils  to  which  we  have  thought  it  our  duty  to 
advert,  as  connected  with  motions  of  that  description.  We 
think,  too,  that  its  disuse  would  supply  the  only  practicable 
and  effective  remedy. 

*'  Other  inconveniences,  though  certainly  of  less  moment, 
result  from  that  method  of  pleading.  It  often  happens  that 
points  of  law  arising  at  the  trial,  receive  no  decision  from 
the  judge,  but  are  reserved  by  him  for  the  opinion  of  the 
court  in  banc;  or  with  a  view  to  a  more  distinct  and  solemn 
argument  before  that  court,  the  facts  proved  are  thrown  by 
consent  of  parties  into  the  form  of  a  special  case.  Neither 
of  these  methods  is  comparable,  in  point  :of  certainty,  of 
despatch,  or  of  cheapness,  with  that  which  is  afforded  by 
demurrer;  and  their  substitution  for  the  latter,  operates 
like  the  motibn  for  a  new  trial,  though  in  a  less  degree,  to 
the  prejudice  of  both  parties,  and  to  the  delay  of  public 
business. 

"  In  comparison  with  these  disadvantages  resulting  from 
the  general  issue,  the  inconveniences  of  special 
pleading  are  ^insignificant.    It  is  found  difficult,  [  *lxvi  j 
no   doubt,  to    set   forth   the  matter    of  defence 
or  reply,  in  a  form  which  shall  be  at  once  sufficient  m 
point  of   law,  and    accurate  in  point    of  fact;    and  the 

(A)  It  WM  after  abolished  bj  11  O.  IV.  and  1  W.  IV.,  e.  70,  ••  5. 
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oonaeqaenoe  of  this  difficulty  is,  the  defeat  of 
the  pArtj,  upon  formal  defects  not  connected  with  the 
justice  of  the  case.  Bat  this  evil  is  not,  like  those  arising 
from  the  general  issue,  either  of  ordinary  occurrence  or  in- 
evitable in  its  nature.  It  may  in  general  be  averted  by  the 
diligence  and  skill  of  the  pleader,  and  is  materially  alle- 
viated by  the  practice  of  allowing  amendments  upon 
demurrers.  It  is  also  true  that  special  pleading  tends  to 
prolixity  of  statement  on  the  record,  which  is  a  source  <^ 
expense^  to  the  snitor;  but  that  expense  bears  no  proportion 
to  the  vast  increase  of  costs  resulting  from  the  adoption  of 
the  general  issue.  It  seems  to  be  commonly  supposed,  that 
it  is  in  the  length  of  the  pleadings  and  the  correspondent 
amount  of  office  fees,  or  fees  to  pleaders  or  counsel,  payable 
upon  them,  that  the  expense  of  an  action  at  law  chiefly  con* 
sists.  But  this  is  a  great  mistake,  and  one  that  it  is  very 
important  to  correct.  By  fiir  the  heaviest  items  in  the  bill 
of  costs  are  those  which  relate  to  the  proofs,  and  more  par- 
ticularly to  the  conveying  of  witnesses  to  the  assizes,  and 
maintaining  them  there ;  and  next  to  these,  the  most  costly 
charges  arise  from  the  transaction  of  any  kind  of  business 
in  open  court,  upon  motion :  the  fees  upon  pleading  being 
(comparatively  speaking)  upon  a  petty  scala  In  illustra- 
tion of  this,  we  may  refer  to  the  bill  of  costs  contained  in 
the  Appendix  to  our  First  Beport.  It  may  easily  be  con- 
ceived, therefore,  that  the  general  issue,  from  its  tendency 
to  an  unnecessary  accumulation  of  evidence,  and  to  motions 
for  new  trials,  must  often  ultimately  lead  to  a  much  greater 
expense  than  could  have  been  produced  by  any  probable 
prolixity  of  special  pleading.  The  preference  due  to  the 
latter  method  will  become  still  more  evident,  when  it  shall 

be  cleared,  by  such  regulation^  as  we  have  sug- 
[*  Ixvii  ]  gested  in  *other  parts  of  this  Beport,  and  hope 

hereafter  to  suggest,  from  some  of  its  principal 
inconveniences  and  abuses,  more  particularly  from  those 
which  relate  to  the  variety  and  prolixity  of  counts  and 
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pleas,  and  the  doctriire  of  yariaDGe.(i)  On  the  whole,  there- 
fore, we  entertain  no  donbt  of  the  expediency  of  making 
such  alterations  in  the  existing  practice  as  will  introduce 
special  pleas  in  almost  every  case,  and  in  some  actions  abol- 
ish altogether  the  use  of  the  general  issue."t 

Note  (46.)    See  p.  168. 

Where  the  plaintiff  alleges  a  seisin  in  fee  in  his  father,  the 
lessor,  from  whom  he  claims  by  descent, — the  defendant  has 
the  option  of  traversing  either,  that,  at  the  time  of  making 
the  lease,  the  father  was  seized  in  fee,  or  that  the  reversion 
in  fee  belonged  to  the  father  after  making  the  lease, — or  that 
the  reversion  descended  to  the  plaintiff; — for  all  thes&  alle- 
gations are  contained  in  the  declaration,  and  the  denial  of 
any  of  them  is  a  sufficient  answer.(i) 

Note  (46.)    See  p.  175. 

Mr.  Beeves,  in  his  able  History  of  the  English  Law,  has 
treated  of  the  origin  of  special  traverses, — but  not  in  such 
a  manner  as  to  form  any  exception  to  the  remark  made  in 
the  text;    for  his  account  relates  rather  to  the  manner  in 

(t)  Begnlation  has  been  made  on  both  these  subjects,  t.  sup.  277,  S6. . 
Ik)  Brndnell  v.  Roberts,  a  WUs.  143. 

t  The  obserrations  of  ICr.  Addison,  who  is  esteemed  to  be  <*one  of  the 
best  pleaders  of  the  day,"  are  said  by  a  writer  in  the  London  Law 
Kagazine,  reviewing  the  report  of  the  commissioners,  '*  to  embody  the 
only  Talid  objection"  to  the  scheme  of  the  latter,  and  are  therefore  here 
introduced. 

'*  My  experience,  so  far  as  it  has  gone,  has  giren  me  a  decided  opinion  in 
favor  of  the  general  issue;  (except  in  the  case  of  coverture  and  infancy.) 
If  the  pleader  could  know  all  the  facts  precisely  as  they  are  to  be  proved, 
it  would  be  well  to  confine  the  pleadings  to  a  simple  statement  of  those  facts. 
But  every  practitioner  will  at  onoe  admit,  that  the  pleader  seldom  or 
ever  has  the  fSftcts  perfectly  before  him,  and  tlyit  in  very  many  case» 
it  is  not  in  the  nature  of  things  that  he  should.  This  unavoidable  uncer* 
tainty  as  to  the  facts  ai  the  time  of  drawing  the  pieadings,  I  take  to  be  the 
great  and  essentieU  cause  of  difference  in  opinion  between  the  theorist  and 
practUiansrJ*  '' 
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which  they  were  invented  and  introdnoed,  than  to  their  uae 
and  object.(2) 

NoTB(47.)    Seep.  178. 

Oar  earliest  records  present  manj  instances  of  what  may 
be  considered  as  special  traverse  in  a  crude  and 
[*lxviii]  ^imperfect  form.  As  these  tend  to  illnstrate  the 
origin  and  meaning  of  the  regular  formolao  after- 
wards adopted,  and  confirm  the  views  taken  in  the  text,  o( 
the  reasons  and  manner  of  its  introdoction,  a  few  specimens 
shall  here  be  inserted. 

In  an  assize  of  mort  ancestor  the  tenant  pleads  quod  terra 
ilia  pertinet  ad  ecclesiam  suam,  qoam  habet  ex  dono  B^is 
Bicardi,  et  ecclesia  inde  est  seisita^  &c.  The  plaintiff  then 
denies  the  seisin  of  the  church,  in  this  form : — ^Robertas 
dicit  quod  pater  suus  inde  fuit  seisitus  in  dominico  suo,  die 
qua  Bex  Bicardus  illam  ecclesiam  dedit  prsddicto  Herberto; 
ita  quod  ecclesia  ilia  tunc  non  fuit  seisita,  nisi  de  serviciis 
iUius  terr«.(m)' 

In  trespass  for  entering  the  plaintiff's  court,  and  taking 
away  his  ward,  John,  the  defendant,  denies  the  trespass,  but 
adds  an  explanation : — dicunt  quod  curiam  prsedictam  non 
ingressi  fuerunt,  nee  prsdictum  Johannem  ibi  ceperunt,  &a 
Sed  verum  volunt  dicere ;  quod  ipsi  fuerunt  versus  Oxon, 
et  tunc  viderunt  prsddictum  puerum,  et  puer  percepit  quod 
pr»dicta  Isabella  (one  of  the  defendants)  fuit  mater  sua,  et 
secutus  est  cam,  usque  domum,  suam,  et  adhuc  moram 
£Eioit  cum  ea;  sed  ipsi  cum  non  duxerunt,  &c.(n)  On  the 
circumstances  so  disclosed,  the  court  decide,  that  the  de- 
fendants, in  point  of  law,  are  guilty  of  taking  away  the 
ward. 

In  trespass  for  fishing  in  the  plaintiff's  libera  piscaria, 
the  defendants,  instead  of  generally  denying  the  trespass, 
plead  that  they  fish^there,  as  in  a  fishery  where  their  ances- 

(0  3  Beeres,  432. 

(hi)  Flac.  Ab.  44 ;  Staff,  rot.  (temp.  Johan.) 

(r)  Plac.  Ab.  134 ;  Berk,  rot  163  (temp.  Hen.  IIL)* 
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tors  and  themselves  bad  fished,  as  of  their  common  of 
fishery, — et  non  in  propria  piscara  et  libera  ipsius  Nicho- 
lai.(o) 

♦NoTB(48.)    Seep.  179.  [Ixix] 

The  principle  on  which  the  absque  hoc  was  introduced,  is 
well  illustrated  by  the  following  case  from  the  Year-books. 
In  a  writ  of  account  brought  against  a  woman,  as  guardian 
in  socage,  she  pleaded,  ''that  the  ancestor  of  the  infant 
held  of  the  defendant,  by  service  of  chivalry,  and  that, 
therefore,  she  took  the  infant  as  guardian  in  chivalry ;"  and 
prayed  judgment.  To  this  it  was  objected,  "That  is  no 
plea,  unless  you  go  on  to  say — unthout  this,  thcU  he  held  in 
socage:  for  your  plea  at  present  is  merely  argumentative.^^ 
The  plea  was  then  proposed  in  this  form, —  "He  held  the 
land  of  us  by  service  of  chivalry — without  this,  that  we 
occupy  the  land  as  guardians  in  socage."  To  which  it  was 
objected,  "Your  plea  is  still  no  plea;  you  ought  to  say, 
Without  this,  that  he  Iield  in  socage : — for  though  the  defend- 
ant occupy  the  land  as  in  her  own  right,  she  shall  still  be 
charged,  under  these  circumstances,  as  guardian  in  socage." 
On  this  the  defendant  took  the  following  issue, —  ^*that  he 
held  by  service  of  chivalry,  unthout  this,  that  he  held  in 
socage^\p) 

With  respect  to  the  wording  of  this  formula,  absqiie  hoc 
quod,  it  may  be  observed,  that  absque  hoc  quod,  and  sine  hoc 
quod  (in  the  record,)  and  sans  ceo  que  (in  the  vivfi  voce  plead- 
ing,) were  used  as  common  terms  of  denial,  at  a  very  early 
period.  Thus,  as  early  as  the  fifteenth  year  of  John,  we 
find  the  phrase,  sine  hoc  quod,  so  occurring  in  the  Placi- 
torum  Abbreviatio.(j)  They  were  not,  however,  originally 
appropriate  (as  the  parallel  English  words,  ** without  this, 
that,^^  now  are,)  to  the  case  of  a  special  traverse ;  for  they 

(o)  Plac.  Ab.  136 ;  Back.  (temp.  Hen.  III.) 

(p)  10  Hen.  VI.,  VII. 

iq)  Plac.  Ab.  90 ;  Ebor.  rot.  23,  (temp.  Johan.) 


were  flometimes  used  where  the  denial  was  not  of  that  kind; 
and  on  the  other  hand,  in  cases  of  special  *traTerae, 

[  *Izx  ]  we  sometimes  find  a  snbstitation  of  other  synony- 
mous expressions,  such  as,  et  Tum,(r) 

NoTB  (49.)    See  p.  202. 

Color  a  rhetoribns  appellator,  probabilis  alicnjns  rei  causa, 
qua  qnod  &lsam  aat  tnrpe  est,  ▼elamQs.(«) 

And  the  following  passage  in  Jayenal  will  readily  recur 
to  the  reader^s  recollection : 

Qnis  color y  et  quod  f  H  CMotm  genus,  stqne  vHbi  ramma 
Questio,  qiue  Teniant  direrM  parte  ngittc, 
Sdie  Tolimt  omnei ;  meroedem  tolTcre  ncoio.  (f ) 

See  the  observations  formerly  made  on  the  degree  of  con- 
nection which  the  method  of  pleading  seems  to  have  with 
the  rules  of  the  ancient  logic  and  rhetoric,  supra,  Note 
(29.) 

NoTB(50.)    Seep.  208. 

The  same  quality  of  admitting  an  apparent  right  in  the 
opposite  party,  belonged  to  the  pleadings  in  the  Boman 
Law.  Interdum  evenit  ut  exceptio  qu»  primd  facie  justa 
yidetur,  tamen  inique  noceat ;  quod  cum  accidit,  alia  alle- 
gatione  opus  est,  adjuvandi  actoris  gratia  qusd  replicatio 
Yocatur;  quia  per  earn  replicatur,  atque  resolvitur  jus 
exceptionis.  Bursus  interdum  evenit,  ut  replicatio  quao 
primd  facie  juaia  est,  inique  noceat— quod  cum  accidit,  alia 
allegatione  opus  est,  adjuvandi  rei  gratia,  qusB  duplicatio 
vocatur.  Et  si  rursus  ea  primd  facie  juata  videtur,  sed 
propter  aliquam  causam  actori  inique  noceat,  rursus  alia 
allegatione  opus  est,  qua  actor  adjuvetur ;  quBB  dicitur  tri- 
plicatio.(t^) 

(r)  Plac  Ab.  186  ;  Buck,  cited  sapra,  p.  Izriii. 

(«)'  Tnrneb.  in  notis  ad  Qninctil. 

(Jt)  Jnr,  Sat.  rii. 

(tt)  Inst.  lib.  ir.  tit.  zir. 
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*NoTE  (51.)    See  p.  213. 

Tbe  reason  of  the  fiction  of  color,  is  in  some  measure 
explained,  in  Doct  and  Stad.  271,  and  Leyfield's  case,  10 
Co.  89  b;  and  the  explanation,  as  far  as  it  goes,  conformable 
with  the  account  given  in  the  text.  It  will  be  observed 
that  in  many  books  color  is  said  to  be  necessary,  in  a  view 
to  prevent  the  plea  from  amounting  to  the  general  issue.  It 
will,  however,  appear  in  a  subsequent  part  of  this  work,(a;) 
that  this  is,  in  fact,  only  an  imperfect  way  of  expressing  the 
same  doctrine  that  is  laid  down  in  the  text. 

It  should  also  be  observed,  that  Mr.  Beeves  assigns,  as  a 
motive^  with  the  ancient  pleaders,  in  giving  color,  and,  in- 
deed, as  the  secret  origin  of  the  practice,  the  wish  to  inter- 
pose delay,  by  preventing  the  more  summary  decision  which 
the  general  issue  would  produce.(^) 

Note  (52.)    See  p.  218. 

This  important  rule,  that  every  pleading  is  taken  to 
"  admit  such  traversable  matters  alleged  on  the  other  side, 
as  it  does  not  traverse,"  appears  not  to  have  existed  in  the 
civil  law.  "  Non  utique  existimatur  confiteri  de  intentione 
adversarius  quo  cum  agitur,  quia  exceptione  utitur.'X^) — 
''  Non  ad  efiectum  exceptionis  pertinet,  quod  reus  excipieus 
hoc  ipso  f&teri  videretur  de  intentione  actori8."(a)  On  the 
other  hand,  we  find  it  established  in  the  practice  of  the 
courts  of  Normandy.  For  it  is  laid  down,  in  the  Commen- 
taires  de  Terrien, — Quand  les  parties  procedent,  Tun  afferme 
faicts — si  lapartie  contre  qui  les/aicts  sont  affermez^ 
n'en  donne  neance,  lea  faicts  affermez,  ^demeurent  [  *lxxii  ] 
pour  confe88€z.{b)  And  it  may  be  observed  here, 
that  the  analogous  principle  of  holding  a  demurrer  to 
admit  matters  of  fact,  also  prevailed  in  the  Norman  law. 
Thus  it  is  laid  down  in  the  same  work: — II  est  defendu  de 

(r)  See  pp.  420,  421.  (y)  See  8  Beeres,  24. 

(s)  Dig.  lib.  44,  tit.  1,  b.  19.  (a)  Voet.  ad  PandectM. 

(6)  Commentaires  de  Terrien,  1664,  lir.  iz.  ch.  zzyii. 
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dire  je  denie  Tostre  faict,  et  neant-moios  je  le  defens ;  qui  est 
a  dire  que  qaand  proove  aeroity  je  le  soastiens  impertinent. 
Et  se  faat  arrester  a  j'ane  des  fins  (that  is,  the  party  most 
make  his  election  of  one  of  these  issfies),  c'est  a  dire,  on  a  le 
nier  (an  qnel  cas  s^il  est  pronv^  encores  qaMl  soit  imper- 
tinent, le  pronvant  gaigne  sa  cause),  on  a  le  defendre  et 
sonstenir  qn'il  est  impertinent,  et  n'infere  la  conclusion  du 
demandeur  (au  quel  cob  le  faict  demeure  p&ur  cognu),  ou  a 
sonstenir  que  le  faict  qu'on  afferme  an  contraire,  est  plus 
pertinent  Au  quel  cas  aussi  les  faicts  demeurent  pour 
oognus  d'une  part  et  d^autre;  et  s*assiet  le  jugement  de 
droict  sur  la  pertinence  ou  impertinence  des  dits  GEkicts.(c) 

Note  (63.)    See  p.  253. 

In  the  report  of  the  case  in  Garthew,  it  seems  to  be  sup- 
posed that  duplicity  is  in  general  no  objection  to  pleas  in 
abatement ;  but  this  is  not  law.((f)  The  mistake  probably 
originated  in  a  misapprehension  of  what  is  said  by  Lord 
Coke  ;{e)  but  what  he  says  evidently  applies,  not  to  dupli- 
city, in  its  prop)er  sense,  but  to  the  use  of  several  dilatory 
pleas,  successively  in  their  proper  order,  which  as  will  be  here- 
after seen,(/)  the  rules  of  pleading  allow. 

NoTB  (54.)    See  p.  266. 

This  rule  against  double  pleading  (peculiar  at  the 

[  •Ixxiii  ]  *present  day,  it  is  believed,  to  our  own  country)^ 

is  not  referable  to  the  sources  of  the  civil  or  canon 

law — in  both  of  which,  the  defendant  was  allowed  to  use  as 

many  exceptions  as  he  pleased.(^)    Nor  has  its  origin  been 

(c)  Commenteires  de  Terrien,  1664,  lir.  iz.  cfa.  zxrii. 

(<0  See  Bac.  Ab.  Abetement,  (P.)  (e)  Co.  latt.  a04  a. 

(/)  See  p.  430. 

(.9)  Qui  ezcipit,  non  propterea  confitetar  agentis  intentionein,  cnm  eidem 
non  Boliim  nnam.  Bed  et  plures  exceptiones  etiam  oontrarias,  proponere  liceat ; 
qnas,  si  legitima  fderint,  si  judex  non  admiseritf  potest  appellari ;  judex  Tero 
ponitnr.  Cbir.  Jus.  Canon,  lib.  iii.  S,  tit.  32.  Flaribns  defensionibiia  nti 
permittitar.  Dig.  lib.  44,  tit.  1,  a.  5.  Nemo  prohibetor  ploriboa  exceptioni- 
ens  nti,  qnamTis  diyersA  sunt.    Ibid.  s.  8. 
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hitherto  traced.  It  may  not,  therefore/ be  unacceptable  to 
the  reader  to  be  informed,  that  this  role,  to  a  certain  extent, 
at  least,  very  anciently  obtained  among  the  pleaders  in  Nor* 
mandy,  and  was  considered  as  a  peculiarity  in  their  plan  of 
allegation.  In  the  Commentaires  de  Terrien,  we  find  the 
following  passage : — En  Normandie  Ton  ne  plaide  qu*a  une 
fin,  &c.  (i.  e.  a  single  issue.)  And  afterwards — De  la  regie 
dessus  dite  qu'on  ne  plaide  qu*a  une  fin,  s'ensuit,  que  com- 
bien  que  de  disposition  de  Droit  (i.  e.  of  the  civil  law)  nuUus 
pluribus  defensionibus  uti  prohibeatur,  toutesfois  cette  regie 
souffre  limitation  per  nostre  usage  et  pratique^  en  oe  qu'on  ne 
pent  user  de  defense  de  fait  denii  et  de  fait  de/endu,{h)  ko,, 
that  is,  a  party  cannot,  at  once,  plead  and  demur  to  the 
same  matter. 

After  the  proofs  given  in  some  of  the  preceding  notes,  of 
the  derivation  of  so  much  of  our  judicial  system  from  that 
of  our  continental  neighbors,  the  reader  will,  perhaps,  have 
no  difficulty  in  adjusting  between  the  two  nations,  the 
priority  of  claim  to  the  regulation  now  in  question. 

It  is  further  observable,  that  this  rule  seems  to  have  been 
unknown  in  England  (at  least  not  observed  in  practice,)  up 
to  the  date  of  Bracton's  treatise,  for  it  is  not 
^mentioned  in  the  work  of  Glanville;  and  dur-  [*lxxiv] 
ing  the  whole  interval  between  these  two  authors, 
the  Flacitorum  Abbreviatio  abounds  with  instances  of  the 
use  of  several  pleas  to  the  same  matter.(t) 

So  far  with  respect  to  the  origin  of  this  rule.  With 
respect  to  its  principle,  or  object^  it  was  that  of  avoiding 
several  issues.  Thus,  in  the  first  year  of  Ed.  II.  the  Court 
interrupt  the  pleader  with  this  remark : — ^Yous  dites  chose 
que  veot  avoir  deux  issues — tenez  vous  al  une.(X;)  So,  in 
the  same  year,  a  similar  admonition  occurs.  II  covient  que 
vous  tenez  al  une,  qor  chescun  de  eux  prent  diverse  issue.(Q 

(A)  Comment.  d«  Terrien,  Ur.  U.  xxriu 

(i)  See  Pi«c.  Ab.  8,  Hertf.  rot.  S6 ;  9  8aff.  rot.  SS ;  48  Line.  rot.  7  ;  50 
Buck.  rot.  8  ;  88  Snasex,  rot.  88 ;  98  Line.  rot.  14 ;  ride  snprft,  Notb  (35) 
ik)  1  £d.  n.  14.  (0  Ibid.  8. 


Again,  in  the  reign  of  E<L  TTT.  one  of  tbe  jndges  asks  :• 
jeo  port  on  assise  devers  Tons,  et  Tons  dites  que  yons  n'aves 
rien  sinon  a  terme  d'aiu,  et  puis  dites  onster  qne  la  terie 
eat  annncien  demesne,  aTeiea  yona  eeatea  denx  plees? 
qnaai  diceret  non :  et  la  canae  est  pnr  oeo  qne  denx  iasnes 
pnrroient  estre  pris  snr  les  plees^m) 

As  for  the  reason  why  several  issoes  were  thns  avoided 
by  the  early  pleaders^  it  was,  no  donbt,  the  wish  to  abbre* 
viate  and  simplify,  as  mnch  as  posBible,  the  process  of  the 
legal  contention. 

While  the  explanation  of  the  mle  appears  to  be  thns 
simple,  it  is  not  easy  to  acconnt  for  the  fantastic  illnstration 
of  its  meaning,  given  by  Bracton,  as  cited  in  a  former 
note.(n)  Indeed,  it  may  be  observed,  that  the  reasons 
offered  for  it  by  later  writers,  though  less  quaint,  are  not 
quite  satisfactory.  Thus  it  is  said,  in  Bacon's  Abridg- 
ment ^(o)  ''The  reasons  why  duplicity  in  pleading  is  a 
fault,  are,  that  the  party  being  effectually  barred 
[*lxxv]  by  one  *siDgle  point,  it  is  unnecessary  and  vexa- 
tious to  put  him  upon  litigating  any  other;  and 
though  he  might  take  issue  on  any  one  point,  yet  must  he 
be  at  a  loss  which  the  material  point  is,  so  as  to  traverse  the 
same,  and  thereby  put  an  end  to  the  cause:  whereas,  the 
party  pleading  such  double  matter  must  be  presumed  conu- 
sant of  his  own  strength,  and  therefore  ought  to  put  his 
defence  on  that  single  point,  which  will  put  an  end  to  it. 
Besides,  the  jury  ought  not  to  be  charged  with  a  multi- 
plicity of  things,  when  finding  any  one  of  them  contrary  to 
their  evidence  lays  them  liable  to  the  severity  of  an  attaint.'' 
— Another  writer  gives  as  the  reason,  why  a  party  is  con- 
fined to  one  matter  of  defence,  ''that  the  twelve  men  are 
commonly  rude  and  ignorant;  and  so,  consequently,  not 
proper  to  be  troubled  with  too  many  things  at  once."(2>) 

(m)  40  Ed.  m.  45. 

(fi)  See  NoTB  (85).  (o)  Bac  Ab.  Fleas,  &e.  (K  1.) 

(p)  Smith,  Bepob.  Aug.  lib.  2,  c.  18,  p.  57,  dted  in  Syitem  of  Fleeding, 
p.  197. 
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Note  (55.)    See  p.  267. 

On  this  point  of  practice,  viz.  the  joinder  of  different 
demands  in  the  same  action,  it  may  be  worth  remark,  that 
the  canon  law  differed  from  the  imperial  institutions. 

Plures  actiones,  says  Yoet,  (quoting  the  Digest,)  uno 
libello  cumulari  nequeunt  .  .  .  Sed  usu  hodierno  invaluit, 
plures  uno  libello  actiones  cumulari  posse,  ex  Juris  Cano- 
nici  dispositione,  quoties  ex  diversis  causis,  ad  diversa 
tendentibus,  agitur  .  .  .  Cavendum  tatem,  ne  tales  cumu- 
lentur  quse  sibi  invicem  contrariaB  sunt  .  .  .  Non  etiam 
cumulandas  plures  actiones  ex  eadem  causa,  et  ad  idem 
tendentes,  veluti  actio  ex  testamento,  et  rei  vindi- 
catio,  *ad  consequendam  eandem  rem  legatam,  [*lxxvi] 
eo  quod  altera  intentata,  alteram  perimit.  Nee 
plures  actiones  contra  diversos,  en  diversis  causis,  debi- 
tores,  &c.(g') 

The  English  courts,  it  will  be  observed,  have  adopted 
the  same  rule  with  the  Canonists :  but  whether  by  deriva- 
tion from  them,  or  from  some  other  source,  does  not  ap- 
pear. * 

NoTK  (56.)    See  p.  267. 

Count  is  also  used  (in  a  real  actiqp)  as  the  name  for  the 
whole  declaration.  It  is  from  the  French  conie  (narrative ;) 
and  it  is  worth  notice,  that  in  the  law  of  Normandy,  this 
word  conte-  had  a  more  extensive  meaning,  and  one,  there- 
fore, more  conformable  to  its  popular  and  original  sense  of 
narrative^  than  those  which  it  now  bears  in  the  English 
law ;  being  applied  to  any  of  the  allegations  of  fact  in  the 
cause  at  whatever  part  of  the  pleading  it  might  occur.  In 
the  Commentaries  de  Terrien  is  cited  an  ordinance,  under 
date  A.D.  1462  and  1497,  in  the  following  tenns:  La  Court 
a  ordonn^  et  ordonne  que  dorenavant  apres  que  les  parties 
auront  est^  ouys  verbalement  en  leurs  raisons  et  conclu- 
sions, et  ecrit  en  propos,  responce  r^lique  et  duplique  (es 

(q)  Voet.  ad  Pandectas,  lib.  ii.  tit.  xiii.  sec  14 
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quels  qnartre  corUeSj  les  dites  parties  seront  tennes  mettre  et 
esorire  tons  lenrs  fkicts,  neances,  offi*es,  et  raisons,  et  &ire 
production  de  toutes  leurs  escritures  quils  seront  tenues 
dater  et  produire)  les  dites  parties  pourront  outre  la  du- 
plique,  mettre  et  eslire  leurs  conclusions  en  deux  petits 
contea^  &c.(r) 

The  observations  of  Craig  that  the  terms  of  art  in  the 
English  law,  are  all  deriyed  from  the  French  t6ngue,  and 
have  no  affinity  with  the  Saxon,  has  been  already  citedj(«) 
*And  perhaps  when  the  reader  considers  how 
[*lxxyii  ]  many  proofs  have  been  afforded  in  the  preoedicg 
notes,  of  the  derivation  not  only  of  oar  legal 
langtiage,  but  of  our  forefuic  usages,  from  the  same  source, 
he  will  be  inclined  to  accede  (with  certain  qualifications)  to 
another  still  broader  position  of  the  same  author.  Certum 
est  jus  omne,  quo  Angli  hodie  utuntur,  a  Normannis,  sen 
potitts  a  Oallis,  ad  eos  emanasse^Q  That  our  system  of 
pleading,  at  least,  was  borrowed  from  the  Normans,  with 
some  early  and  slight  admixture  of  the  principles  of  the 
civil  and  canon  law,  there  seems  the  strongest  reason  to 
believe. 

Note  (57.)    Seep.  278. 

The  rules  of  Hilary  Term,  4  W.  IV.,  upon  the  subject  of 
several  counts  and  pleas,  are  as  follows : — 

'<  And  whereas  by  the  mode  of  pleading  hereinafter  pre- 
scribed, the  several  disputed  facts  material  to  the  merits  of 
the  case  will,  before  the  trial,  be  brought  to  the  notice  of 
the  respective  parties  more  distinctly  than  heretofore,  and 
by  the  act  of  3  &  4  W.  IV.,  c.  42,  sect.  28,  the  powers  of 
amendment  at  the  trial  in  cases  of  variance  in  particulars 
not  material  to  the  merits  of  the  case,  are  greatly  enlarged* 

Several  counts  shall  m>t  be  allowed,  unless  a  distinct 
subject-matter  of  complaint  is  intended  to  be  established 

(r)  Comment,  de  Terrien,  lir.  is.  c.  zxrii. 

(f)  Vide  tnpr*,  Noth  (S9).  (1)  Crtg.  Jiu.  Feod.  lib.  d.  7. 
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in  respect  of  each ;  nor  shall  several  pleas,  or  avowries, 
or  recognizances  be  allowed,  unless  a  distinct  ground  of 
answer  or  defence  is  intended  to  be  established  in  respect 
of  each. 

Therefore  counts  founded  on  one  and  the  same  principal 
matter  of  complaint,  but  varied  in  statement,  description, 
or  circumstances  only,  are  not  to  be  allowed: 
ex.  gr.  counts  ^founded  upon  the  same  contract,  [  ^Ixxviii  ] 
described  in  one  as  a  contract  without  a  con- 
dition, and  in  another  as  a  contract  with  a  condition,  are 
not  to  be  allowed ;  for  they  are  founded  on  the  same  subject- 
matter  of  complaint,  and  are  only  variations  in  the  state- 
ment of  one  and  the  same  contract. 

So  counts  for  not  giving,  or  delivering,  or  accepting  a 
bill  of  exchange  in  payment,  according  to  the  contract  of 
sale,  for  goods  sold  and  delivered,  and  for  the  price  of 
the  same  goods  to  be  paid  iu  money,  are  not  to  be  allowed. 

So  counts  for  not  accepting  and  paying  for  goods  sold, 
and  for  the  price  of  the  same  goods  as  goods  bargained 
and  sold,  are  not  to  be  allowed. 

But  counts  upon  a  bill  of  exchange  or  promissory  note, 
and  for  the  consideration  of  the  bill  or  note,  in  goods, 
money,  or  otherwise  are  to  be  Considered  as  founded  on 
distinct  subject-matters  of  complaint,  for  the  debt  and  the 
security  are  different  contracts,  and  such  counts  are  to  be 
allowed. 

Two  counts  upon  the  same  policy  of  insurance  are  not 
to  be  allowed. 

But  a  count  upon  a  policy  of  insurance,  and  a  count 
for  money  had  and  received,  to  recover  back  the  premium 
upon  a  contract  implied  by  law,  are  to  be  allowed. 

Two  counts  on  the  same  charter-party  are  not  to  be 
allowed. 

But  a  count  for  freight  upon  a  charter-party,  and  for 
freight  pro  rata  itineris  upon  a  contract  implied  by  law,  are 
to  be  allowed. 
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Counts  npoD  a  demise,  and  for  use  and  ooeapation  of  tlie 
Bame  land  for  the  same  time,  are  not  to  be  allowed. 

In  action  of  tort  for  misfeaaanoe^  seyeral  oonnts  for  the 
same  injary,  varying  the  description  of  it,  are  not  to  be 
allowed. 

In  the  like  actions  for  nonfeasance  several  connls 
founded  on  various  statements  of  the  same  dnty  are  not 

to  be  allowed. 
[  *lzxix  ]  ^Several  counts  in  trespass,  for  acts  committed 
at  the  same  time  and  place,  are  not  to  be  allowed. 
Where  several  debts  are  alleged  in  indebitatus  assumpsit 
to  be  due  in  respect  of  several  matters — ex.  gr.  for  wages^ 
work,  and  labor  as  a  hired  servant,  work  and  labor 
generally,  goods  sold  and  delivered,  goods  bargained  and 
sold,  money  lent,  money  paid,  money  had  and  received, 
and  the  like,  the  statement  of  each  debt  is  to  be  considered 
as  amounting  to  a  several  count  within  the  meaning  of  the 
rule  which  forbids  the  use  of  several  counts,  though  one 
promise  to  pay,  only,  is  alleged,  in  consideration  of  all  the 
debts. 

Provided  that  a  count  for  money  due  on  an  account 
stated  may  be  joined  with  any  other  count  for  a  money 
demand,  though  it  may  not  be  intended  to  establish  a 
distinct  subject-matter  of  complaint  in  respect  of  each  of 
such  counts. 

The  rule  which  forbids  the  use  of  several  counts  is  not 
to  be  considered  as  precluding  the  plaintiff  from  alleging 
more  breaches  than  one,  of  the  same  contract,  in  the  same 
count. 

Pleas,  avowries,  and  cognizances,  founded  on  one  and 
the  same  principal  matter,  but  varied  in  statement,  descrip- 
tion, or  circumstances  only,  (and  pleas  in  bar  in  replevin 
are  within  the  rule,)  are  not  to  be  allowed. 

Ex.  gr.  pleas  of  solvit  ad  diem,  and  of  solvit  post  diem, 
are  both  pleas  of  payment,  varied  in  the  circumstances  of 
time  only,  and  are  not  to  be  allowed. 
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Bat  pleas  of  payment,  and  of  accord  and  satisfaction,  or 
of  release,  are  distinct,  and  are  to  be  allowed. 

Pleas  of  an  agreement  to  accept  the  security  of  A.  B.  in 
discharge  of  the  plaintiff's  demand,  and  of  an  agreement  to 
accept  the  security  of  G.  D.  for  the  like  purpose,  are  also 
distinct,  and  to  be  allowed. 

But  pleas  of  an  agreement  to  accept  the  security 
of  a  ''^third  person  in  discharge  of  the  plaintiff's  [  ^Ixxx  ] 
demand,  and  of  the  same  agreement,  describing 
it  to  be  an  agreement  to  forbear  for  a  time,  in  consideration 
of  the  same  security,  are  not  distinct,  for  they  are  only 
variations  in  the  statement  of  one  and  the  same  agreement, 
whether  more  or  less  extensive,  in  consideration  of  the 
same  security,  and  not  to  be  allowed. 

In  trespass  quare  dausum  &egit,  pleas  of  soil  and  free- 
hold of  the  defendant,  in  the  locus  in  quo,  and  of  the 
defendant's  right  to  an  easement  there,  pleas  of  right  of 
way,  of  common  of  pasture,  of  common  of  turbary,  and 
of  common  of  estovers,  are  distinct,  and  are  to  be  allowed. 

But  pleas  of  right  of  tx>mmon  at  all  times  of  the  year, 
and  of  such  right  at  particular  times,  or  in  a  qualified 
manner,  are  not  to  be  allowed. 

So  pleas  of  a  right  of  way  over  the  locus  in  quo,  varying 
the  termini  or  the  purposes,  are  not  to  be  allowed. 

Avowries  for  distress  for  rent,  and  for  distress  for 
damage  feasant,  are  to  be  allowed. 

But  avowries  for  distress  for  rent,  varying  the  amount 
of  rent  reserved,  or  the  times  at  which  the  rent  is  payable, 
are  not  to  be  allowed. 

The  examples  in  this  and  other  places  specified,  are  given 
as  some  instances  only  of  the  application  of  the  rules  to 
which  they  relate,  but  the  principles  contained  in  the  rules, 
are  not  to  be  considered  as  restricted  by  the  examples 
speoifiedi 

Where  more  than  one  count,  plea,  avowry,  or  cognizance 
shall  have  been  used,  in  apparent  violation  of  the  preceding 
rale,  the  opposite  party  shall  be  at  liberty  to  apply  to  a 
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judge,  suggesting  that  two  or  more  of  the  counts,  pleas 
avowries,  or  cognizances,  are  founded  on  the  same  subject 
matter  of  complaint,  or  ground  of  answer  or  defence,  for 

an  order  that  all  the  counts,  pleas,  avowries,  or 
[  ^Izxxi  ]  cognizances  ^introduced  in  violation  of  the  rule, 

be  struck  out  at  the  cost  of  the  party  pleading, 
whereupon  the  judge  shall  order  accordingly,  unless  he 
shall  be  satisfied,  upon  cause  shown,  that  some  distinct 
subject-matter  of  complaint,  is  bona  fide  intended  to  be 
established  in  respect  of  each  of  such  counts,  or  some  dis- 
tinct ground  of  answer  or  defence  in  respect  of  each  of  such 
pleas,  avowries,  or  cognizances,  in  which  case  he  shall  in* 
dorse  upon  the  summons,  or  state  in  his  order,  as  the  case 
may  be,  that  he  is  so  satisfied ;  and  shall  also  specify  the 
counts,  pleas,  avowries,  or  cognizances  mentioned  in  such 
application,  which  shall  be  allowed. 

Upon  the  trial,  where  there  is  more  than  one  count,  plea, 
avowry,  or  cognizance  upon  the  record,  and  the  party  plead- 
ing fails  to  establish  a  distinct  subject-matter  of  complaint 
in  respect  of  each  count,  or  some  distinct  ground  of  answer 
or  defence  in  respect  of  each  plea,  avowry,  or  cognizance^ 
a  verdict  and  judgment  shall  pass  against  hini  upon  each 
count,  plea,  avowry,  or  cognizance,  which  he  shall  have  so 
£Eiiled  to  establish,  and  he  shall  be  liable  to  the  other  party 
for  all  costs  occasioned  by  such  count,  plea,  avowry,  or 
cognizance,  including  those  of  the  evidence  as  well  as  those 
of  the  pleadings ;  and  further,  in  all  cases  in  which  an  ap* 
plication  to  a  judge  has  been  made  under  the  preceding 
rule,  any  count,  plea,  avowry,  or  cognizance^  allowed  as 
aforesaid,  upon  the  ground  that  some  distinct  subject-matter 
of  complaint  was  bona  fide  intended  to  be  established  at 
the  trial,  in  respect  of  each  count  so  allowed,  or  some  dis- 
tinct ground  of  answer  or  defence  in  respect  of  each  plea, 
avowry,  or  cognizance  so  allowed,  if  the  court  or  judge 
before  whom  the  trial  is  had  shall  be  of  opinion  that  no 
such  distinct  subject-matter  of  complaint  was  bona  fide 
intended  to  be  established  in  respect  of  each  count  so 
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allowed,  or  no  such  distinct  ground  of  aDswer  or 
defence  in  ^respect  of  each  plea,  avowry,  or  cog-  [  *Ixxxii  ] 
nizance  so  allowed,  and  shall  so  certify  before  final  ^ 
judgment,  such  party  so  pleading  shall  not  recover  any  costs 
upon  the  issue  or  issues  upon  which  he  succeeds,  arising' out 
of  any  count,  plea,  avowry,  or  cognizance,  with  respect  to 
which  the  judge  shall  so  certify." 


The  nature  and  extent  of  the  inconvenience  resulting 
from  the  state  of  the  law  antecedent  to  these  rules,  may  be 
collected  from  the  following  remarks  of  the  Common  Law 
Commissioners. 

'*  The  multiplication  of  counts  and  pleas  has  long  been 
considered  as  one  of  the  chief  abuses  in  the  system  of 
pleading.  Though,  in  other  respects,  the  prolixity  of  alle- 
gation once  prevalent  has  been  materially  retrenched,  this 
particular  kind  of  redundance  has  never,  perhaps,  prevailed 
more  remarkably  than  at  the  present  day.  Becords,  con- 
taining from  ten  to  fifteen  special  counts  or  pleas,  are  by 
no  means  rare,  and  fail  to  excite  remark.  Of  these  the 
greater  proportion,  and  frequently  the  whole,  relate  to  the 
same  substantial  cause  of  action  or  defence.  They  are 
merely  different  expositions  of  the  same  case,  and  exposi- 
tions  of  it  often  inconsistent  with  each  other.  The  practice 
is  productive  of  great  and  various  inconveniences ;  one  of 
the  most  obvious  is,  its  tendency  to  increase  the  expense 
of  litigation.  The  length  of  a  count  or  plea  is  very  uncer* 
tain,  but  cannot  be  stated  on  an  average  at  less  than  four 
law  folios,  and  at  that  length,  the  addition  of  each  count  or 
plea  is  an  addition  of  four  shillings  to  the  taxed  tosts  on 
the  draft.  The  increased  expense  is  also  to  be  taken  into 
the  account,  which  attends  the  making  of  copies  to  be  kept 
and  sent  into  the  country,  the  making  up  of  the  issue,  the 
paper  books,  the  engrossments  on  parchment 
*and  court  fees  thereon,  and  the  necessary  in-  [^Ixxxiii] 
crease  in  the  length  of  the  brief,  and  the  amount 
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of  fees  to  counsel.  There  are  other  oonseqaences,  however, 
of  the  practice,  even  more  injurious,  in  our  opinion,  than 
its  effects  on  the  bill  of  costs.  It  often  leads  to  such  bulky 
and  intricate  combinations  of  statement,  as  to  present  the 
case  to  the  jndge  and  jury  in  a  form  of  considerable  com- 
plexity ;  and  it  is  apt,  therefore,  to  embarrass  and  protract 
the  trial,  and  occasionally  leads  to' ultimate  confusion  and 
mistake  in  the  administration  of  justice.  The  inconyenienoe 
last  mentioned  is  more  particularly  &lt,  when,  to  a  declara- 
tion consisting  of  various  counts,  the  pleading  happens  to 
be  special;  for  in  that  case  the  pleas  also,  like  the  counts  to 
which  they  are  pleaded,  are  often  framed  in  various  forms; 
and  the  intricacy  of  the  whole  record  is  proportionably 
increased.  The  practice,  therefore,  of  multiplying  counts 
and  pleas,  presents  one  of  the  greatest  obstacles  to  a  more 
extended  use  of  special  pleading,  a  system  the  great  advan- 
tage of  which  we  shall  have  occasion,  in  the  course  of  this 
Report,  to  explain  and  enforce. 

The  practice  in  question  appears,  at  first  sight,  no  less 
strange  than  objectionable.  To  allow  the  plaintiflf  or  de- 
fendant to  state  his  case  in  ten  or  fifteen  difTerent  ways, 
more  especially  if  the  statements  be  inconsistent,  is  a  cus* 
torn,  the  reasonableness  of  which  is  not  readily  perceived, 
which  is  peculiar  perhaps  to  our  own  system  of  judicature, 
and  which  seems  to  have  been  unknown,  even  in  that  sys- 
tem, at  a  former  period.  With  respect  to  pleas,  indeed,  it 
is  certain  that  the  practice  is  not  older  than  the  4th  Anne, 
a  16,  and  though  it  has  been  of  much  longer  duration 
with  respect  to  counts,  yet  the  precedents  from  the  time  of 
Queen  Elizabeth  to  that  of  King  William  and  Queen  Mary, 
show,  that  in  the  use  of  several  counts,  the  pleader  was  at 
that  period  incomparably  more  sparing  than  at 
[*lxxxiv]  present:  *and  the  still  existing  rule,  which  re- 
quires each  count  always  to  set  forth  a  cause  of 
action  ostensibly  different  from  the  preceding  (even  when 
in  fact  the  same),  combines  with  other  reasons  in  support  of 
the  opinion,  that  at  an  antecedent  era,  one  count  only  upon 
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each  cause  of  action  was  allowed.  The  present  variety  of 
statement,  however,  is  not  without  snffioient  motive,  nor  is 
its  abolition  or  reform  a  task  without  difficulty.  In  some 
degree,  that  variety  may,  no  doubt,  be  attributed  to  the  in- 
creased remuneration  which  the  pleader  or  attorney  obtains 
by  lengthening  the  draft ;  but  is  mainly  founded  on  reasons 
of  a  more  honest  and  it  more  cogent  kind.  The  principal 
of  these  is  the  state  of  the  law  on  the  subject  of  variance. 

At  the  trial  of  the  cause,  a  material  variance  between  the 
allegation  in  the  pleading,  and  the  state  of  facts  proved,  is  a 
fatal  objection,  and  decides  the  suit  in  favor  of  the  objecting 
party ;  and  a  variance  is  often  considered  in  this  technical 
sense  as  material  though  to  common  sense  it  may  appear 
to  be  very  trifling,  and  though  it  may  be  wholly  irrelevant 
to  the  merits  of  the  case. 

Thus  in  an  action  for  a  &lse  charge  of  felony,  where  the 
declaration  stated  that  the  defendant  went  before  Richard 
Cavendish,  Baron  WaWpark,  of  Waterfork,  a  justice  of  the 
peace,  and  falsely  charged  the  plaintiff  with  the  felony, 
and  it  appeared  in  evidence  that  the  charge  was  made  be« 
fore  Bichard  Cavendish,  Baron  Waterpark,  of  Waterpark, 
this  variance  was  considered  as  fatal,  and  the  plaintiff  was 
nonsuited.  So  in  a  case  where  the  plaintiff  brought  his 
action  on  the  warranty  of  a  horse,  stating  the  warranty  to 
be  that  the  horse  was  sound  and  it  appeared  upon  the  proof 
that  the  warranty  was  that  the  horse  was  sound  except  tot 
a  kick  on  one  of  his  legs,  this  was  held  to  be  a  ground  of 
nonsuit,  though  the  unsoundness  which  was  proved,  and 
for  which  the  action  was  brought,  had  no  rela- 
tion to  the  leg.  *In  another  case,  where  the  [  *lxxxv  ] 
plaintiff  brought  his  action  on  a  contract  to 
deliver  goods,  though  he  took  the  precaution  of  stating  it 
in  two  different  ways;  viz.,  in  one  count,  as  a  contract  to 
deliver  vrithin  fourteen  days,  and  in  another,  as  a  contract 
to  deliver  on  the  arrival  of  a  certain  ship,  yet  he  was  non- 
suited, because  at  the  trial  it  was  proved  to  be  a  contract  in 
the  alternative ;  viz.  to  deliver  within  fourteen  days,  or  on 
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the  arrival  of  the  ship ;  and  he  had  no  count  stating  it  m 
the  alternative.  The  cause  of  action,  however,  was  the 
non-delivery  of  the  goods  after  the  expiration  of  the  four- 
teen days,  and  also  after  the  arrival  of  the  vessel,  so  that 
the  variance  was  wholly  immaterial  to  the  real  merits  of 
the  case.  This  kind  of  objection  is  naturally  looked  out 
for,  by  a  party  whose  case  has  no  foundation  on  the  merits, 
and  is  consequently  of  very  frequent  occurrence ;  so  that 
notwithstanding  the  protection  from  it,  (afforded  as  will 
presently  be  explained)  by  the  use  of  several  counts  and 
pleas,  it  is  one  of  the  most  frequent  sources  of  miscarriage 
in  the  suit. 

•  ••••• 

It  is  by  way  of  guard,  therefore,  against  such  perils,  that 
the  practice  has  been  gradually  introduced  of  varying  the 
statement  in  different  counts  and  pleas,  so  as  to  meet  by 
anticipation,  every  ]K>ssible  variety  in  the  proof,  and,  in  the 
event  of  a  variance  arising  with  rel&pect  to  one  count  or 
plea,  to  be  provided  with  another,  to  which  the  evidence 
may  more  accurately  apply.  Such  at  least  is  the  known 
use  and  application  of  the  method,  and  it  is  expressly  laid 
down  by  the  earliest  authority  which  we  have  been  able  to 
find,  that  such  was  its  reason  and  origin. 

The  method  being  once  established,  the  resort  to  it  was 
soon  carried,  for  an  obvious  reason,  far  beyond  the  strict 
necessity  of  the  case.    For  the  power  of  thus  guarding 

against  variance  has  naturally  led  the  attorney 
[  ^Ixxxvi  ]  to  be  less  *careful  and  precise  than  he  other* 

wise  would  have  been  in  the  preliminary 
investigation  of  facts,  and  in  the  statement  of  them,  laid 
before  his  pleader ;  and  instead  of  applying  himself  to  the 
vigilant  performance  of  these  duties,  he  has  taken  the  more 
convenient  course  of  leaving  the  state  of  facts  in  a  great 
measure  unascertained,  and  increasing,  in  a  proportionate 
degree,  the  variety  of  his  counts  or  pleas." 
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Note  (58.)    See  p.  288. 

Such  was  the  general  state  of  the  law  on  the  subject  of 
venue ;  but  many  nice  questions  arc^e  as  to  the  place  from 
which  the  venue  should  come  in  particular  oases.  This 
appears  to  have  been  a  matter  in  some  measure  in  the  dis* 
cretion  of  the  court;  and  we  accordingly  find  the  judges 
in  some  cases  departing  from  the  ordinary  course,  and 
directing  the  venue  to  come,  not  from  the  place  where  the 
matter  in  issue  arose,  but  where  the  action  was  laid ; — or 
to  come  from  more  counties  than  one,  or  from  different 
places  in  the  same  county .(u)  In  one  case,  in  consequence 
of  doubts  that  had  arisen  whence  the  venue  should  come, 
upon  a  plea  of  villenage^  it  appears  that  the  judges  sus- 
pended the  issuing  of  the  venire,  till  they  had  consulted 
parliament,  whether  the  venue  should  be  of  the  county 
where  the  villenage  was  alleged,  or  where  the  writ  was 
brought.(a;) 

Note  (59.)    See  p.  284. 

Lord  Coke  says,  that  by  the  comTnon  law,  four  of  the 
hundred  were  required  in  actions,  real,  mixed,  and  per- 
sonal.(y)  He  prpbably  by  this  expression 
means  only  the  *law,  as  anterior  to  the  [*lxxxvii] 
statute,  which  altered  the  number  in  personal 
actions  to  two,  (viz.  27  Eliz.  c.  6);  for  it  seems  clear, 
that  by  the  common  law  (if  that  phrase  be  understood  the 
state  of  law  anterior  to  any  of  our  existing  statutes,)  the 
jury  was  to  consist  wholly  of  persons  from  the  imm^ediate 
venue;  and  neither  four,  nor  any  other  number  of  mere 
hundredora,  would  suffice.  Indeed,  the  form  of  the  venire 
facias,  as  it  existed  even  down  to  the  time  of  Elizabeth,  and 
later,  is  alone  sufficient  to  prove  this.  Preacipimus,  &c., 
quod  venire  facias,  &;c.,  12  liberos  et  legales  homines,  de 

(u)  Plae.  Ab.  Snff.  67 ;  86  Bedf.  rot.  7 ;  94  Northnmb.  rot.  4 ;  95  Bedf. 
rot.  S  ;  3  Reeves,  107-112. 

(x)  3  Reeves,  108.  (y)  Co.  Litt.  157  a. 
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vicenelo  de  B,,  &c.(z)  The  law,  with  its  usual  adherence  to 
old  usages,  retained  this  form  of  direction  to  the  sherifl^ 
though  in  fact  his  duty  had,  at  the  time  of  that  statute,  long 
been  confined  to  summoning  some  of  the  jurors  from  the 
hundred  only  in  which  B.  was  situate,  and  the  remainder 
from  the  county  at  lar^e;  but  the  form  serves  to  show  the 
nature  of  the  more  ancient  practice  upon  which  it  had  been 
originally  framed. 

The  same  point  is  yet  more  distinctly  proved  by  the  rule, 
that  has  been  always  recognized,  that  a  hundred  is  not  a 
sufficient  venue  to  lay  in  the  pleading  ,*(a) — a  rule  that  seems 
quite  inconsistent  with  the  supposition,  that  a  summons  of 
hundredors  only,  was  originally  sufficient. 

NoTB  (60.)    See  p.  288. 

Lord  Coke  seems  to  hold,  that  this  distinction  between 
local  and  transitory  matters,  and  the  maxim  by  which  it  is 
expressed — debitum,  et  contractus,  &o.,  sunt  nullius  loci — 
prevailed  at  the  common  lawJip)  Yet  it  is  difficult  to  con- 
ceive this  to  have  been  the  case,  when  the  character  of  the 
original  institution  of  trial  by  jury  is  consid- 
[*lxxxviii]  ered;  because  *the  practice  of  observing  the 
'  true  venue,  in  transitory  as  well  as  local  mat- 

ters, seems  necessarily  consequent  upon  the  nature  of  that 
institution,  according  to  its  most  ancient  form — that  is, 
when  the  jurors  consisted  of  persons  cognizant  of  the  &ct 
Upon  their  own  knowledge.(c)  Perhaps  the  expressions  of 
Lord  Coke,  when  fairly  construed,  do  not  mean  more  than 
to  trace  the  prevalence  of  this  distinction  to  a  very  early 
period,  and  are  not  to  be  taken  as  declaring  the  original  state 
of  the  law  on  this  point 

It  is  to  be  observed,  that  Lord  C.  B.  Gilbert  lays  down 
on  this  subject,  propositions  strongly  confirmatory  of  the 

(«)  27  Eliz.  e.  6. 

(a)  Co.  Lift,  by  Harg.  125,  a.  n.  (I.) 

(6)  Bulwer'B  Case,  7  Rep.  3  a ;  and  see  I  Saand.  74,  n.  (9). 

(e)  See  Nora  (43). 
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view  taken  in  this  work,  and  irreconcilable  with  the  sup- 
posed doctrine  of  Lord  Coke — if  that  doctrine  be  under- 
stood to  imply  an  original  distinction  between  local  and 
transitory  matters.  "  The  venire  was  to  bring  up  the  pares 
of  the  place  where  the  fact  was  laid,  in  order  to  try  the 
issue ;  and  originally  every  &ct  was  laid  in  the  place  where 
it  was  really  done ;  and  therefore  the  written  contracts  bore 
date  at  a  certain  place.'X^ 

Note  (61.)    See  p.  290. 

It  has  been  said,  that  the  practice  of  changing  the  venue, 
rests  on  the  equity  of  the  statute  6  Bic.  II.,  stat.  7,  c.  2.(e) 
On  examination,  however,  of  that  statute,  this  doctrine  will 
be  found  to  be  attended  with  great  difficulties ;  and  if  the 
view  taken  in  the  last  note  be  a  correct  one,  the  practice  of 
changing  the  venue  may  be  more  simply  and  satisfactorily 
referred  to  the  ancient  principle  of  the  common  law,  re- 
quiring the  jurors,  in  all  cases,  to  be  summoned  from  the 
true  neighborhood. 

♦Note  (62.)    See  p.  298.  [  *lxxxix  ] 

The  objection  pf  an  impossible  or  inconsistent  date,  even 
where  the  time  is  necessarily  alleged,  will  in  many  cases  be 
aided,  after  verdict,  by  the  effect  of  the  verdict  itself.(/) 
And  as  well  after  verdict,  as  after  judgment  after  confes- 
sion, nil  dioit,  or  non  sum  informatus,  it  will,  in  many  cases, 
be  oured  by  the  statutes  of  jeofails  and  amend  men ts,(^) 
16  and  17  Car.  11.,  c.  8,  sect  1,  and  4  Ann.  c.  16,  sect.  2 ; 
by  which  it  is  provided,  that  judgment  shall  not  be  stayed 
or  reversed  for  mistaking  the  day,  month,  or  year,  when 
the  right  day,  month,  or  year,  is  once  truly  and  rightly 
alleged  in  the  record. 

((0  Gilb.  Hist.  C.  p.  84. 

(€)  Vide  1  Saund.  74,  n.  (2).    Sancler  v.  Heard,  S  Blac.  Bep.  1033. 
(/)  S  Sannd.  171  c.    With  respect  to  aider  hj  rerdict,  vide  sapra,  p. 
148. 
(y)  Ab  to  the  operation  of  these  statutes,  Tide  supra,  p.  150. 
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Note  (68.)    See  p.  208. 

Thoagh  in  some  of  the  preceding  examples,  tfie  judgment 
WHS  arrested  after  verdict,  on  the  ground  of  the  omission  of 
quality,  quantity,  or  value,  yet  it  must  be  observed,  that 
the  objection  is  now  rarely  perhaps  available  at  that  stage 
of  the  cause.  For  in  many  cases  the  fault  would  no  doubt 
be  considered'  as  aided  by  the  effect  of  the  verdict  itself. 
Thus,  if  the  jury  find  a  certain  amount  of  debt  or  damage 
to  be  due,  it  appears  to  supersede  any  further  consideration 
of  the  quality,  quantity,  or  value  of  those  goods  and  chat- 
tels, in  respect  of  which  the  amount  of  the  claim  is  thus 
liquidated.  And  even  when  the  verdict  has  itself  no  heal- 
ing operation  of  this  kind,  the  statutes  of  jeofails,  which, 
after  verdict,  cure  all  defects  of  mere  form,  would  proba- 
bly be  held,  in  many  instances,  to  remove  the  ob- 
[  *xo  ]  jection.  The  *courts  formerly,  indeed,  enter- 
tained another  view  on  this  subject;  holding  the 
*  omission  of  quality,  quantity,  or  value,  to  be  matter  not  of 
form,  but  of  substance,(A)  and  therefore  not  capable  of 
being  cured  by  the  statutes  of  jeofails  then  in  force;  but 
the  more  liberal  doctrines  of  the  modern  pleading,  or  the 
wider  effect  of  the  subsequent  statutes  of  jeofails,  seem  to 
have  relaxed  this  severity.  Accordingly,  it  has  been  the 
tendency  of  recent  authorities  to  consider  objections  of  this 
kind  as  immaterial  after  verdict.  Thus,  in  assumpsit,  the 
declaration  stated,  that  in  consideration  that  the  plaintiff 
had  sold  to  the  defendant  a  certain  horse  of  the  plaintiff's  at 
and  for  a  certain  quantity  of  oil,  to  be  delivered  within  a  cer- 
tain time  which  had  elapsed  before  the  commencement  of 
the  suit,  the  defendant  promised  to  deliver  the  said  oil 
accordingly;  though  neither  value,  quantity,  nor  time  was 
specified,  yet  the  court  held  that  the  objections  thence 
arising  could  not  prevail  after  verdict,(i)  However,  it  seems 
that  there  are  some  instances  in  which  the  fault  is  still  con- 

(A)  Playter's  Case,  5  Rep.  34  b. 

(0  Ward  t.  Harris,  S  Bos.  &  Pol.  865. 
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sidered  as  matter  of  substanoe,  and  ground  for  arresting  or 
reversing  the  judgment  after  verdict;  as  in  the  case  of 
replevin  cited  in  the  text,(£)  where  the  declaration  did  not 
set  forth  the  nature,  number,  or  value  of  the  goods. 

When  an  omission  of  this  kind  is  considered  as  mere 
form,  so  as  to  be  cured  \>j  the  statutes  of  jeofails,  it  will  be 
80  cured,  not  only  after  verdict,  but  also  after  judgment  by 
eon/eaaion^  nil  dicit,  or  non  sum  informatus;  and,  if  made  the 
subject  of  demurrer,  the  demurrer  must  be  8pecial,{l) 

♦Note  (64.)    See  p.  801.  [♦xci] 

Though  the  rule,  prescribing  the  specification  of  quality, 
quantity,  and  value,  has  been  here  classed  as  tending  to  the 
certainty  of  the  issue,  the  author  is  aware  that,  according  to 
some  authorities,  these  particulars  are  required  in  another 
view,  viz.,  the  more  certain  information  of  the  opposite 
party,  of  the  nature  of  the  demand  against  him,  in  order  to 
enable  him  to  plead  to  it  more  precisely.  But  though  this 
object  may  have  been  sometimes  contemplated  as  an  addi- 
tional ground  for  enforcing  the  specification  of  quality, 
quantity,  and  value,  the  author  conceives  that  particularity 
on  these  points  was  originally  and  mainly  required  in  refer- 
ence to  the  same  general  design,  which  forms  the  basis  of  all 
the  rules  which  respect  to  certainty,  viz.  the  producti6n  of  a 
certain  issue;  and  that  this  subject,  therefore,  occupies  its 
right  place  in  the  treatise. 

That  to  produce  certainty  in  the  issue  is  the  general  design 
both  of  this  and  all  the  other  rules,  that  enforce  certainty 
in  the  pleadings^  may  not  only  be  inferred  from  the  reason 
of  the  thing,  but  distinctly  proved  by  several  authorities. 
Thus  Bracton  lays  it  down  —  Certa  debet  esse  intentio  et 
narratio,  et  certum  fundamentum,  certa  res  quse  deduciiur  in 
judicium,{m)  So,  in  treating  of  an  assize  of  novel  disseisin 
of  common  pasture,  and  of  the  form  of  intentio  or  count, 

ik)  Pope  9.  miman,  7  Tannt.  64S. 

(/)  As  to  special  demnnrer,  Tide  supra,  pp.  45,  140. 

(m)  Cited  Co.  Litt.  803  a. 
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he  says,  Oportet  dooere  de  quaUteUe  pasturae  atroxn  sit  larga 
yel  Btricta,  ut  ceria  res  deduccUur  in  judicium.  Item  de  quo 
tenemento  pertineat,  ed  ad  quale  tenementam.  Et  eodem 
modo  de  tempore,  genere,  numero^  et  modo,{n)  &a  And  the 
same  doctrine  is  laid  down  still  more  deciaively 
[  ^xoii  ]  in  the  following  passage :  Oportet  quod,  *peten8 
rem  designet^  quam  petit,  videlicet  qualitatem,  at 
soiatar  utrum  petatnr  terra  vel  redditus,  cum  jiertinentiis ; 
— item  quantitatem,  utrum  videlicet,  sit  plus  vel  minus, 
quod  petitur.  Ckrtam  enim  rem  oportet  deducere  in  judicium, 
ne  contingat  judicium  esse  delusorium  velobscurum  quia  de  re 
incertd  in  judicium,  deductd,  certa,  fieri  non  poterit  senteniia. 
. .  .  Specificare,  autem  poterit,  sic,  ut  si  dicat — Peto  versus 
talem  tot  maneria,  quandpque  cum  pertiuentiis,  quandoque 
sine;  item  tot  feoda  militum  cum  pertinentiis ;  item  tot 
carucatas  terrae,  tot  yirgatas,  tot  acras,  tot  selliones,  &c.(o) 

Thus,  too,  it  is  laid  down  by  Lord  Coke,  that  in  pleading 
performances  of  the  condition  of  a  bond,  the  party  "  ought 
to  plead  a  certainty,  the  time,  and  place,  and  manner  of  the 
performance,  so  as  a  certain  issue  may  be  taken J\p) 

See  also  Rex  t;.  Cooke,  2  Bam.  &  Cress.  871,  a  case  con« 
firmatory  of  the  same  view,  and  decided  since  the  first  pub- 
lication of  this  work. 
« 

NoTS  (66.)    See  p.  882. 

The  principle  of  the  rule  against  a  negative  pregnant,  is 
not  clearly  or  satisfactorily  explained  in  any  of  the  trea- 
tises, and,  indeed,  very  little  is  said  in  them  upon  this  sub- 
ject, though  the  fault  itself  is  in  the  older  cases  a  frequent 
ground  of  objection.  That  the  author  has  here  suggested 
the  true  principle,  is  confirmed,  he  thinks,  by  the  form  in 
which  we  find  this  kind  of  objection  taken  in  the  following 
case  from  the  Tear-books: — In  an  action  for  negligently 

(n)  Braet.  S84  b. 
(o)  Brad.  431  a. 
(p)  Halsej  V.  Cwpenteri  Cro.  Jae.  860. 


keeping  a  flre,  by  which  the  plaiDtiGT's  houses 
'were  burnt,  the  deTendaut  pleaded  that  the  plain-  [  *zoiii  ] 
tiff's  houses  were  not  immt  by  the  defendant's  negli- 
qence  in  keeping  /as  fire;  and  it  was  objected  that  the  "  tra- 
verse was  not  good,  for  it  has  two  intendments  ;^-oub,  that 
ihe  houses  were  not  burnt;  the  other,  that  they  were  burnt, 
bat  not  by  negligent  keeping  of  the  fire;  and  so  it  is  a  neg- 
oh'w  jwfiynoni."(5)  The  same  ground,  viz,  that  of  ambi- 
guity, is  token  in  7th  Edw.  II.  21S,  226,  which  are  believed 
to  be  the  earliest  authorities  for  the  rule  itself.  What  is 
to  be  found  in  more  modern  books  on  this  subject,  tends 
to  support  the  same  view.  Thus  we  find  it  laid  down : — 
"  Therefore  the  law  refuseth  double  pleading  and  negative 
pregnant,  though  they  be  true,  because  they  do  inveigle 
and  not  lettU  the  Judgment  upon  one  point.'\r)  So  it  is  said 
in  another  book : — "  A  negative  pregnant  is,  when  two 
matters  are  pat  in  issue  in  one  plea ;  and  this  makes  the 
plea  to  be  naught,  because  the  plaintiff  cannot  tell  in  which 
of  these  matters  to  join  issue  with  the  defendant,  for  the 
anoertainty  upon  which  of  the  matters  the  plaintiff  doth 
insist;  and  so  it  is  not  safe  for  the  pi  '  '" 
upon  it."(«) 

KoTB  (d6.)    See  p.  39; 
In  treating  of  the  observance  of  esti 
statement,  by  the  ancient  pleaders,  Mr.  Beeves  remarks : — 
"  It  was  impossible  that  a  set  form  of  expression  could  be 
designed  for  every  matter  that  might  become  the  subject 
of  a  declaration  or  plea.    But  many  modes  and  circum- 
stances of  properties  recurred  so  often  in  jadioial 
inquiries,  *as  to  obtain  apt  and  stated  forms  of  [*2civ] 
description  and  allegation,  which  were  established 
by  long  usage ;  the  experience  of  them  having  shown  them 

Cg)  18  Hen.  6,  T. 

(r)  SUde  e.  Drake,  Hob.  999. 

(()  8t7l««,  Prac.  B«g.  tit.  NegUiTe  Fngunt. 
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preferable  to  all  others.  These  therefore  were  adhered  to 
bj  pleaders;  and  the  nicety  with  which  thej  were  con- 
ceived, is  a  strong  mark  of  the  refinement  and  cariosity 
with  which  this  part  of  oar  law  was  caltivated."(0 

Note  (67.)    See  p.  396. 

The  plea  of  coverture,  however,  should  conclude  with  a 
prayer,  qaod  narratio  cassetur,  and  not  with  respanderi  non 
debet.{u)  So  in  an  action  against  a  man  as  executor,  if  he 
plead  that  he  is  administrator^  this  f>lea  mast  oonclade  with 
narraiio  cassetur^  and  not  with  responderi  non  debeL{x)  In- 
deed it  may  be  remarked  generally,  that  all  such  matters 
as  not  only  relate  to  the  person  of  the  plaintiff  or  defendant, 
but  also  tend  to  show  that  the  form  of  the  declaration  is 
erroneous,  should  be  considered  as  pleas  in  abatement  to 
the  declaration  rather  than  the  person,  and  should  therefore 
conclude  not  with  responderi  non  debet,  but  narratio  cassetur. 
It  is  only  such  matters  as  alienage,  excommuniccUion,  &a, 
which  relate  to  the  person  exclusively,  and  show  that  no 
form  of  declaration  would  be  correctly  applied,  that  will 
be  found  to  have  the  former  conclusion.  In  Comyns*  Di- 
gest (y)  very  numerous  instances  of  pleas  in  abatement  to 
the  person  are  enumerated;  but  on  examining  them,  they 
appear  for  the  most  part  to  relate  both  to  the  person  and 

the  form  of  the  original  writ  or  declaration ;  and 
[  *xcv  1  in  all  such  cases  we  shall  find,  in  conformity  *with 

the  remark  above  made,  that,  though  classed  by 
Comyns  among  pleas  in  abatement  to  the  person,  they  con- 
cluded with  breve  (or  billa)  cassetur,  and  not  responderi  non 

debet. 

Note  (68.)    See  p.  896. 

The  object  of  this  change  is  more  fully  stated  in  the  fol- 
lowing extract  from  the  Second  Report  of  the  Common 
Law  Commissioners,  p.  82. 

(0  8  Beeves,  463,  464.  (ti)  ]  Chitty,  Ist  ed.  450. 

(x)  Powers  v.  Cook,  1  Ld.  Baym.  63. 
(^)  Com.  Dig.  Abatement,  (E.)  (F.) 
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'  Not  only  in  the  mode  in  which  the  pleadings  are  re- 
oordedi  bat  in  the  style  in  which  they  are  framed,  there  is 
much  that  is  in  the  nature  of  mere  formal  entry,  and  the 
introduction  of  which  tends  needlessly  to  encumber  and 
lengthen  the  allegations.  Such  is,  in  our  opinion,  in  some 
instances,  the  character  of  those  formal  commencements  and 
concltisions  appropriate  to  almost  every  pleading.  It  is  not 
that  the  different  formulae  to  which  we  allude  are  in  any 
case  without  a  substantial  meaning,  for  they  always  serve 
to  mark  the  character  and  tendency  of  the  allegation ;  they 
afford  a  test,  for  example,  whether  it  is  in  abatement  or 
bar,  whether  in  estoppel  or  not,  and  whether  intended  to 
apply  to  the  whole,  or  to  part  of  the  demand.  But  we 
think  that  this  useful  object  may  be  quite  as  well  attained 
without  the  insertion  of  such  of  the  formulae  as  are  of 
familiar  and  ordinary  kind.  The  general  actionem  non,  pre- 
clvdi  non,  and  prayer  of  judgment  for  the  debt  or  damages, 
are  the  forms  of  incomparably  the  most  frequent  occur- 
rence, and,  as  they  indicate  no  peculiarity  in  the  pleading, 
may  well  be  considered  as  superfluous.  These  therefore, 
we  think,  might  with  advantage  be  laid  aside ;  it  being  at 
the  same  time  declared,  that  whenever  a  plea  or  subsequent 
pleading  on  the  part  of  the  defendant  begins  and  ends  with- 
out this  commencement  and  conclusion,  it  shall  be 
taken  as  pleaded  *in  bar  of  the  action  generally ;  [  *xcvi  ] 
and  when  a  replication  or  subsequent  pleading  on 
the  part  of  the  plaintiff  so  begins  and  ends,  it  is  to  be 
taken  as  in  maintenance  of  the  action  generally.  But  in 
the  rarer  cases  of  pleading  to  the  jurisdiction,  in  abatement, 
in  estoppel,  in  bar  to  the  further  maintenance,  or  in  answer 
to  part  only,  we  would  still  retain  the  present  commence- 
ments and  conclusions,  as  tending  usefully  to  mark  the 
character  of  the  pleading." 

Note  (69.)    See  p.  404. 

Some  of  these  formal  commencements  and  conclusions 
are  of  great  antiquity.     Thus   in   Britton  (the  first  law 
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treatise  in  French  sappoeed  to  be  written  in  the  reign  of 
Edward  L)(a)  ^^  ^^  ^^^  form  of  oommenoemwt — It 
pldrUife  ne  purra  rien  aynqueref{by^which.  is  nearly  the 
same  with  actio,  non.  We  also  find  the  following^  Veser^ 
ne  luy  doit  greverJ(e)  This  is  the  anerari  nan;  which  is  a 
form  of  oommenoement  still  snbstitnted  in  some  fi^w  cases 
for  actio,  non.  So  the  prayer  ofjudgmaU  at  the  amdusion 
cf  pleadings  is  mentioned  in  Bracton.(d) 

A  somewhat  curions  circnmstance^  and  one  that  seems  to 
deserve  remark^  in  this  place,  ia,  that  a  form,  eaLsctlj  par- 
allel to  that  last  cited  from  Britton,  is  to  be  fonnd  in  the 
still  extant  pleading  of  the  Lombards,  Thus — Ipsa  ehariula 
non  mihi  noeet,  qnia  cram  Longobarda — non  potni  £ioere 
sine  parentibns^^)  And  again — m  appellator  dixerit,  Ecce 
charta  qnam  pater  tnos  mihi  fecit— et  appellatns  dixerit^ 
Ilia  charta  nihil  mihi  impedit,  quia  pater  mens  facit  cam  per 
virtatem,  (i.  e.  vim) — approbet,(/)  &c. 

[*xcvii]  ♦Note  (70.)    See  p.  405. 

Though  it  be  said  that  it  is  sufficient  to  pray  judgment 
generally  (except  in  the  case  of  pleas  in  the  abatement,) 
and  that  upon  such  general  prayer  the  court  will,  ex  officio 
award  the  proper  legal  consequence,  yet  it  may  be  doubted 
whether  this  proposition  does  not  require  considerable 
qualification.  Perhaps  it  cannot  safely  be  laid  down  as 
settled  law,  that  a  simple  prayer  of  judgment^  without 
more,  would  in  every  case  be  held  good,  supposing  the 
want  of  form  to  be  specifically  objected  upon  special 
demurrer.(7) 

(a)  2  Beeyes,  S80.  (6)  Bril.  c  96. 

(c)  Ibid.  c.  28.  Id)  BnCL  57  b. 

(e)  LegiB  liatpr.  lib.  ri.  74. 
(/)  Legifl  Ottonis  ii.  Angusti,  e.  5. 

(^)  But  see  the  caMf,  Pitt  v.  Knight,  1  Ler.  222;  Banm  o.  (Hadmaa,  % 
Ley.  19 ;  Cwrwea  v.  Fletcher,  8tr.  520. 
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Note  (71.)    See  p.  405. 

It  IS  said  in  several  books,  that  if  a  plea  which  contains 
matter  in  bar,  conclude  in  abatement,  it  is  a  plea  in  hkr, 
notwithstanding  the  conclasion.(A)  If  this  proposition  be 
meant  to  include  the  case  where  there  is  not  only  a  conclu* 
sion,  but  a  commencement  as  in  abatement,  it  is  opposed  to 
the  decision  in  6  Taunt.  687,  as  cited  in  the  text.  And  even 
if  it  be  intended  to  apply  only  to  the  case  where  there  is  a 
conclusion  in  abatement,  but  no  commencement  either  way, 
the  soundness  of  the  doctrine  seems  doubtfhl.  For  it  is  said 
to  be  founded  on  this  principle,  that  where  there  is  no  cause 
of  action,  the  plaintiff  can  have  no  writ  :(t)  and  the  opinions 
of  Prisot,  J.,  and  Littleton,  J.,  are  cited  to  this  point  from 
the  Year-books.  It  is  observable,  however,  that  this  prin- 
ciple would  only  tend  to  show  that  such  a  plea  would  be  a 
good  plea  in  abatement,  and  does  not  explain  why  it 
should  be  considered  as  a  plea  in  bar.  And 
though  ♦Prisot,  J.,  in  87  Hen.  VI.  24,  a,  holds  [  ♦xcviii  ] 
that  it  would  be  a  plea  in  bar,  the  opinion  of 
Littleton,  J.,  86  Hen.  YI.  18,  when  examined,  does  not  go 
to  that  extent  He  merely  says  it  would  be  a  good  plea. 
There  seems  reason,  therefore,  to  doubt  whether  such  plea 
should  not  be  taken  (in  conformity  with  the  general  prin- 
ciple, concltmo  facit  pladtum^)  as  a  plea  in  abatement.(k)  A& 
to  the  case  where  the  commencement  is  one  way  and  the 
conclusion  another,  as  where  the  plea  commences  in  bar, 
and  concludes  in  abatement,  or  commences  in  abatement 
and  concludes  in  bar,  see  2  Saund.  209  c.  n.  (1).  Medina  v. 
Stoughton,  1  Ld.  Bay.  598.    Carneth  v.  Priour,  1  Show.  4. 

(A)  S  Sannd.  209  e.  n.  (1).     I  Chitty,  446,  Ist  edit.     1  Arch.  804. 

(t)  1  Chitty,  446,  let  edit.    2  Sannd.  209,  c,  n.  (1). 

{h)  See  Alice  v.  Gale,  10  Mod.  112 ;  Godson  o.  Good,  6  Tannt.  595,  ft 
Saund.  bj  P.  &  W.  p.  209  c,  n.  («),  where  the  learned  editors  of  Saunders,  in 
a  note  not  published  when  die  remarks  in  the  text  were  first  made,  appear  to 
coincide  with  them. 
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Note  (72.)    See  p.  410. 

Lord  Coke  defines  it  thus :  ''  A  departure  in  pleading  ia 
said  to  be,  when  the  second  plea  containeth  matter  not  pur- 
suant to  bis  former,  and  which  fortifieth  not  the  same;  ana 
therefore  it  is  called  decessus^  because  be  departeth  firom 
his  former  plea."(Z) 

Mr.  Sergeant  Williams  gives  the  following  definition: — 
"  A  departure  in  pleading  is  said  to  be,  when  a  man  quits 
or  departs  from  one  defence  which  he  has  first  made^  and 
has  recourse  to  another : — ^it  is,  when  his  second  plea  does 
not  contain  matter  pursuant  to  his  first  plea,  and  which 
does  not  support  and  fortify  it."(^) 

Note  (73.)    See  p.  429. 

It  is  said  in  Fleta,  that  the  rule  requiring  the 
[  *xcix  ]  production  *of  suit  in  the  declaration,  is  the  sub- 
ject of  one  of  the  provisions  of  Magna  Charta. 
Ad  hoc  facit  hoc  Statutum  in  Magna  Charta:  "Nullus 
liber  homo  ponatur  ad  legem,  nee  ad  juramentem,  per  sim- 
plicem  loquelam,  sine  testibus  fidelibus  ad  hoc  ductis.''(n) 

Note  (74.)    See  p.  430. 

The  order  of  pleading,  according  to  Mr.  Tidd,  is  as  fol- 
lows:— 1.  To  the  jurisdiction  of  the  court. 

^   ^     ,        •  (   1.  Of  the  plaintifil 

2.  To  the  person ...     j   g   ^^  ^^^  defendant 

8.  To  the  count. 

(    1.  To  the  form  of  the  writ. 
4.  To  the  writ.     ...     I   g.  To  the  action  of  the  writ. 

6.  To  the  action  itself;  in  bar  thereof.(o) 

And  it  is  given  in  nearly  the  same  manner,  in  the  Pre- 

(/)  Co.  Litt.  394  a.  (m)  S  Sannd.  84,  n.  (11). 

(n)  Fleta,  137.  (o)  Tidd,  680,  8th  edit. 
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face  to  the  Boctrina  Placitaadi,  and  in  Bacon's  Abridg- 
ment i?) 

Lord  Holt  states  it  more  generally:  —  *'The  law  has 
prescribed  and  settled  the  order  of  pleading  which  the  party 
is  to  pursue — viz.  to  the  jurisdiction  of  the  court — to  the 
disability  of  the  person — to  the  count — to  the  writ,  and 
lastly,  to  the  action.''(9) 
This  is  almost  in  the  same  terms  with  Lord  Coke : — 
"  First,  in  good  order  of  pleading,  a  man  must  plead  to 
the  jurisdiction  of  the  court  — 2.  To  the  person, — and 
therein,  first  to  the  person  of  the  plaintiff  and  then  to  the 
person  of  the  defendant. — 3.  To  the  count — 4.  To  the 
writ — 5.  To  the  action,  &c.     Which  order  and 
form  *of  pleading  you  shall  read  in  the  ancient  [    *c    ] 
authors,  agreeable  to  the  law  at  this  day ;  and  if 
the  defendant  misorder  any  of  these,  he  loseth  the  benefit  of 
the  former. "(r) 

Note  (75.)    See  p.  482. 

The  rule  by  which  a  plea  in  abatement  is  required  to 
give  the  plaintiff  a  better  writ,  is  very  ancient,  being  laid 
down  by  Bracton,  in  the  reign  of  Henry  III.  Thus  he  says, 
in  speaking  of  the  plea  of  non  tenure, — Notandum,  quod 
cum  tenens  semel  talem  ezceptionem*  proposuerit,  ulterius 
consimilem  proponere  non  possit,  ne  diutius  protrahatur 
negotium ;  et  tenens  ad  hoc  poterit  coarctari,  quod  ostendat 
quis  in  possessione  extiterit — ne  iterum  cadat  breve  per 
mendacium ;  et,  etiam  ad  omnes  exceptiones  quae  faciunt  ad 
breve  prosternendum.(^)  So  Britton  says,  in  speaking  of 
the  same  plea, — Si  le  tenant  die  que  il  ne  tient  mye  Tentier, 
adonques  covient  que  il  die  qui  tient  le  remenaunt  Car 
nous  volons  eins  ceo  que  brefs  se  abatent  par  vice  et  par 
errour,  que  les  tenaunts  informent  les  plaintifes  coment  ils 
purchaserount  bons  brefes.(0 

(p)  Bac.  Ab.  Pleas,  &c.  (A.) 

(q)  LongneTiUe  v.  Thistleworth,  Lord  Raj.  970. 

(r)  Co.  Litt.  303  a. 

(0  Bract.  431  b.  (0  Brit.  o.  Si. 
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Nan  (76.)    See  p.  433.     # 

Thifl  principle  relatiye  to  dilatory  pleas,  viz.  tbat  they 
shoald  be  pleaded  at  a  preliminary  stage  of  tbe  snik 
appears  to  have  been  borrowed  from  tbe  canon  or  civil 
law.  DilatoriA  exeeptiones,  si  declinatori»  jndicii,  ab  initio 
et  in  Utua  ingrusu^  proponi  debent;  alioqain,  omissas,  non 
repentnntar;  nt  neqne  qn»  contra  jndioem,  vel  ejos  in- 
competentiam,  proponnntur, — qn»  defensionem  praeoedere 

debent,  &c.(u) — Si  qnis  adyocatns,  inter  exordia  litis 
[  *ci  ]   *pr»termis8am  difatoriam  praseriptianem  (i.  e.  ex- 

ceptionem,)  postea  yolnerit  ezercere,  et  ab  bujos- 
modi  opitnlatione  sabmotns,  nibilominns  perseveret,  atqae 
pr«po8ier»  de/ensioni  institerit,  nnins  librae  anri  condemna- 
tione,  maltetnr^x) 

NoTK(77.)    See  p.  434. 

Tbe  mle,  requiring  that  each  pleading  should  be  sup- 
ported by  proo(  appears  to  have  extended  equally  to  the 
declaration,  and  to  the  subsequent  pleadings ;  for  the  Secta 
was  considered  as  a  species  of  proof  offered  in  support  of  the 
declaration. 

To  establish  in  a  satisfactory  manner  the  existence  of 
this  rule,  several  authorities  shall  here  be  cited.  First,  in 
speaking  of  tbe  intentio,  or  count  in  a  writ  of  right,  Bracton 
says, — Item  non  sufficit  quod  petens  intentionem  suam  sic 
proponat  et  fundet,  nisi  sic  fundatam  probaverit,  et  dicatur 
in  fine  intentionis  fundatam,  "et  quod  tale  sit  jus  suum 
offert,"  &o.{y)  Again,  with  respect  to  exoeptiones,  or  pleas 
generally,  he  lays  it  down,  Sicut  ille  qui  dicit,  tenetur 
probare  actionem, — ita  ille  qui  excipit,  exoeptionem, — sive 
affirmando,  sive  negando,  dum  tamen  negativa  habeat  in  se. 
affirmativam  implicitam.(0)  So  he  says,  that  where  a  tenant 
has  occasion  to  plead  the  grant  of  the  demandant,  ostendere 

(m)  Coit.  Jus.  Canon,  lib.  8,  tit.  32. 
(x)  Cod.  lib.  8,  tit.  36,  8.  9. 
(jf)  Bract.  873  b. 
(x)  Ibid.  307  b. 
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debet  tenens  chartam  ad  prohandam  exc^tionem  stiam,  quod 
si  non  facerit,  exceptio  sua  nulla,  et  amittat  sicut  inde/ensus. 
Si  autem  chartam  forte  exhibere  non  possit,  qui  illam  ad 
manum  non  babuerit,  de  necessitate  erit  ad  patriam  recur- 
rendum.(a)  And  of  exoeptiones  in  general,  he  says  —  Sicat 
necesse  est  actionem  proponere,  et  fundare,  et  probare,  ut 
prima  facie  justa  videatur, — ita  oportebit  except 
tionem.(6)  *The  reader  may  also  be  referred  to  [  *cii  ] 
the  Placitorum  Abbreviatio,  passim, — where  the 
pleadings  are  constantly  accompanied  with  an  offer  of  some 
method  of  proof.  The  latter  work  contains,  in  particular, 
the  following  entries,  which  afford  strong  confirmation  of 
the  same  principle. 

Isabella  de  B.  petit  yersus  R.  de  B.,  dimidium,  &c.,  ut 
jus  suum  et  hereditatem.  Et  ipse  venit  et  defendit  jus 
suum.     Bt  ipse  nullam  eeetam  adduxiU    Eai  sine  die.{e) 

Gilbertus  de  Beivill  petit  versus  Willielmum  de  Beivill 
daas  yirgatas  terrsB  cum  pertinentiis  in  Ounetrop,  quae  eum 
contingunt  de  socagio  quod  fuit  patris  eorum,  in  eadem 
villo.  Willielmus  defendit  quod  socagium  illud  nunquam 
partitum  fuit  nee  debet  partiri.  Et  hoc  offert  defendere, 
fcc.  Quia  CHlbeTtus  nullam  probationem  produxit,  consider- 
atum  est  quod  Willielmus  eat  inde  sine  die,  et  quietU8.(d) 

In  an  action  of  assise,  of  novel  disseisin,  we  have  the 
following  entry: — Assisa  venit  recognitura  si  Oliverus 
filius  Ranulfi  Haki,  et  Simon  Medicus,  disseisiverunt 
Willielmum  filium  Simonis,  et  Sibillam  uzorem  suam 
injuste  et  sine  judicio,  de  libero  tenemento  suo  in  Cliftun 
infra  assisam.  Simon  Medicus  dicit,  quod  ipse  disration- 
avit  illud  tenementum  versus  Oliverum,  in  curia  Domini 
Begis,  per  concordiam  inde  inter  eos  &ctum.  JSt  inde 
protulit  chirographum  factum  inter  eos  inde.  Et  Oliverus 
venit,  et  idem  testatur;  et  dicit  quod  disrationavit  terram 
illam  per  assisam  mortis  antecessoris,  versus  matrem  suam 

(a)  Bract.  34  a. 

(6)  Ibid.  400  a  ;  Me  also  215  b. 

(c)  Flac.  Ab.  62  ;  7  Staff,  rot.  7  ;  temp.  10  Johan. 

(ef)  Flac.  Ab.  temp.  Johan. 
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et  fratrem  saum,  it  ipsam  Sibillam  sororem  suain,  post 
obitam  patris  sai ;  in  qua  terra  ipsi  injaste  se  tenemnt. 
£!t  inde  produdi  miliies  de  comitatu,  qui  eidem  assifm  capi- 
endss  inter/uerurU,  et  hi  idem  testantur.  Willidmus 
[  *eiii  ]  et  Sibilla  dieunt  quod  *postqaam  inde  Olivems 
disrationavit  illam  terram,  dedit  eis  terram  illam, 
et  homaginm  inde  eepit  Et  inde  ponurU  se  super  visine- 
tum,(e) 
The  following  is  an  entry  in  an  issue  of  mortancestor  :<^* 
Assisa  yenit  recognitnra  si  Willielmas  pater  Jnidani 
saistios  fait  in  dominico  sno  at  de  feodo,  de  dnabos 
oarncatis  terr»  cum  pertinentiis  in  Tadestom.  die  qua 
obiit;  et  si  obiit  post  primam  coronationem  Henrici 
Begis,  patris  Domini  Begis;  et  si  pnefatus  Jurdanus 
propinquior  bseres  ejus  sit;  quam  terram  Thomas  frater 
Willielmi  de  Mare  tenet  £t  prsedictus  Thomas  venit  et 
dixit  quod  assisa  inde  fieri  non  debet,  quia  ipse  Jurdanus 
et  frater  ejus  primogenitus  implacitaverunt  ipsum  Thomam 
de  ipsa  terra,  per  breve  de  recto,  ita  quod  per  placitum 
illud,  quasdam  particula  de  terra  ilia,  eis  remausit;  et 
postea  ceperunt  pro  eadem  terra  duas  marcas  argenti  et 
unum  chazarum.  JSt  Jwc  offert  probare  adversus  eum^  prout 
Curia  consideravit,  Sed  nullam  produxit  probationem.  Et 
Jurdanus  venit  et  defendit  quod  ipse  nullum  fratrem 
primogenitum  legitime  natum  habuit.  Et  quod  ipse 
nunquam  in  curia  uUa,  quietam  clamavit  terram  illam, 
neo  inde  duas  marces  vel  pecuniam  aliquam  inde  cepit. 
Et  hoc  offert  de/endere  per  quendam  liberuffi  Jiominem  suum, 
Et  Thomas  nihil  quam  de/ensionem  illam  dixit  vel  obtulit,  nee 
sectam  quod  ipse  Jurdapus  primogenitum  fratrem  habuit,  pro* 
duxitt  nee  curiam  aliquam  in  qua  placitum  esset  inter  eos,  nee 
quando  finis  f  actus  esset  inter  eos.  Consideratum  est  quod 
ipse  Jurdanus  faabeat  inde  saisinam  suam.(/) 

These  authorities,  to  which  many  others  of  the  same 
class  might  easily  be  added,  are  sufficient  to  prove  that 

(e)  Plac.  Ab.  81  ;  Bed.  rot.  4. 

(/)  Plac.  Ab.  20  Hertf.  temp.  Bic.  1. 
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a  *tender  of  evidencse  was,  before  and  at  the  time  when 
Bracton  wrote,  considered  as  a  necessary  ingredient  in  all 
pleadings  of  the  affirmative  kind.  Soon  after  that  period, 
however,  the  process  of  pleading  began  to  be  conducted 
with  a  more  distinct  and  single  view  to  the  development 
of  the  particular  question  in  controversy,  or  production 
of  the  issue;  and  when  so  conducted,  the  offer  of  evi- 
dence in  support  of  any  allegation,  would  naturally  be 
considered  as  premature,  till  it  were  ascertained  that  such 
matter  came  into  dispute.  The  rule  in  question  appears, 
therefore,  under  the  influence  of  this  cause,  to  have 
suffered  a  silent  abrogation;  yet  vestiges  of  it  to  this 
day  remain,  in  the  proditctian  of  suit,  and  in  the  formal  veri- 
fication. 

NoTB  (78.)    See  p.  434. 

Thus  Bracton  lays  it  down  (in  a  passage  cited  in  the  last 
note.)  Si  autem  chartam  forte  exhibere  non  possit  quia 
illam  ad  manum  non  habuerit,  de  necessitate  erit  ad 
patriam  recurrendum.((7)  Again,  in  treating  of  the  Ex- 
ception that  the  demandant  was  a  villein,  he  says,  oportet 
quod  tenens  probet  exceptionem  per  parentes,  quos  statim 
habeat  ad  manum,  si  possit,  &c.  But,  if  the  case  was  that 
no  parentes  could  be  produced  on  either  side,  then  recourse 
was  to  be  had  to  a  Jurata.  Probat  enim  tenens  exceptionem 
perjuratam;  in  quam  necessitate  consentire  oportet,  prop- 
ter  defectum  alierius  probationis  ;  quia  si  non  habeat  parentes, 
de  necessitate  recurritur  ad  juratam  —  alioquin,  nulla,  erit 
eocceptio,  quasi  deficiente  probatione.  Eodem  modo  dicit 
poterit  de  replicatione  querentis.(A)  Again,  this  author 
observes,  Probari  poterit  exceptio  multis  modis,  tum  per 
vocem  mortuam,  sicut  per  instrumenta,  tum  per  vivam, 
sicut  per  patriam  et  inquisitiones,  &c.(i)  And  in 
another  place,  *he  speaks  of  probatio  per  instru-  [  *cv  J 
menta — qusB  quidem  si  non  fuerint  recognita,  fides 

iy)  Bract.  34  a.  (A)  Ibid.  216  a. 

(0  Ibid.  400  a. 
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eorum  multipliciter  probari  poterit,  vel  per  collationem 
sigorum,  vel  per  testes,  vel  per  patriam,  et  aliis  multis 
moclis,  &c.(A;) 

Even  in  the  phraseology  of  later  times,  trial  by  jury  is 
mentioned  as  a  mode  of  proof.  (Constable's  case,  6  Bep. 
108  a;)  Ladd  v.  Garrod,  Lutw.  665 ;  Vin.  Ab.  Trial  (G.  a.) 

Note  (79.)    Seep,  484. 

Prest,  &c.  was  the  constant  form  in  the  viva  voce  plead* 
ing  of  offering  to  prove  by  Jury,  as  appears  by  the  Year- 
books. 

Sometimes  the  prest,  or  prest^  dc,  is  more  fully  given, 
thus — prest  cTaverrer,  that  is,  ready  to  prove,  or  to  vertfy. 

Note  (80.)    See  p.  440. 

The  following  examples  (which,  independently  of  the 
view  in  which  they  are  adduced,  are  curious,  and  deserve 
attention,)  will  illustrate  the  original  meaning  and  object  of 
the  profert ;  and,  as  the  author  conceives,  fully  support  him 
in  the  new  view  he  has  ventured  to  take  on  this  subject. 

In  the  first  of  them,  it  will  be  observed,  the  plaintiff  offers 
proofs,  both  by  deeds  and  by  the  Boll  of  Winton,  and  the 
defendant  also  refers  to  deeds  in  support  of  his  plea. 

Abbas  Sampson  queritur,  quod  Osbertus  de  Weckesham, 
miles  episcopi  Eliensis,  injuste  levavit  furcas,  et  suspendiam 
fecit,  in  Manerio  de  Hecham  infra  libertatem  Sancti  Ed- 
mundi :  et  contra  libertatem  quam  habuit  Beatus 
[  *cvi  ]  Edmundus  a  *tempore  Begis  Edwardi,  et  ex  ejus- 
dem  Begis  dono.  Et  inde  protuUt  cartas  diversorum 
Begum,  &c.  Et  prssterea  ponit  se  inde  super  Rotulum  Winton, 
&o.  Osbertus  venit  et  trahit  inde  Episcopum  Eliensem  ad 
warrentum.  Episcopus  venit  et  warrantizat  illud  suspen- 
dium  quod  et  de  jure  factum  fuit,  ut  dicit,  quia  libertatem 
habuit  et  habet  Sancta  Ethildreda  a  tempore  Edgari  Begis, 
qui  universas  libertates  dedit  ecdesisB  Sanct®  Ethildredsa, 
cum  suspendii  libertate,  &c.     ProtuUt  etiam  tartam  et  con- 

(h)  Bract.  305  a ;  et  vide  289  b.  290  b. 
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firmationem  Regis  Edwardi,  qui  confirmavit  libertates  om- 
nes  ita  datas  SanctsB  Etbildredad  tarn  in  manerio  de  Heoliam, 
cujus  membrnm  est  Weckesham,  et  in  pertinentiis  omnibus, 
qoam  in  aliis  maneriis,  sine  omne  ezceptione,  &c,  sicut 
Bex  Edgarus  eis  concesserat.  ProtuUt  etiam  carUu  Begum 
Willielmi  Conquestoris,  Henrici  avi,  et  aliorum,  &c.(2) 

In  the  next  example  the  plaintiff  offers  a  deed  with  the 
subscribing  witnesses,  or  the  grand  amze, — as  aUemcUive 
modes  of  proof, 

Johannes  de  Crioill,  et  Johanna  uxor  ejus  petunt  versus 
Petrum  de  Goldington,  terram  de  Winchinton  tenendam  et 
habendam,  ^icut  illam  qun  data  fuit,  eidem  Johanni  in  Li- 
berum  maritagium,  ex  dono  Petri  de  Goldington  et  Ev8b 
uxoris,  sued  et  unde  Willielmus  pater  ejus  et  Johanna  uxor 
ejus  seisiti  fuerunt  tempore  Henrici  Begis  patris,  et  ipse 
Johannes  Crioill  postea,  capiendo  inde  explecia  ad  valen- 
ciam  XX  soldorum,  &c.  Et  inde  protulerunt  cartam  Petri 
de  Goldington,  et  Evas  uxoris  suae  donationem  testantem, 
Petrus  venit  et  defendit  jus,  &c.,  et  dicit  quod  terra  ilia  de 
Winchinton  fait  maritagium  Evas  matris  suas,  et  eidem  de- 
scendit  tamquam  recto  heredi,  et  offert  defendere  jus  et 
donationem  cartas,  &c.  Et  prasterea  ponit  se  in 
magnam  ^assisam  Domini  Begis,  &o.  Ipsa  e  con-  [  *ovii  ] 
tra  dicit  quod  ponit  se  in  magnam  assisam,  si  suffi- 
cere  ei  non  potest  carta  Petri  patris  sui  et  Evas  matris  suae 
(quad  testatur  quod  si  non  possint  ei  terram  illam  warrant]- 
zare  excambiam  ei  facient  ad  valenciam  in  Stokes  vel  in 
Cotes,)  et  vivae  voces  testium,  carte,  Ac.{rC) 

The  following  passage  of  Bracton,  already  cited  for  other 
purposes  in  previous  notes,  seems  decisively  to  confirm  the 
same  view  of  the  original  meaning  of  the  profert. 

Ostendere  debet  tenens  chartam  ad  probandam  exceptionem 
suam ;  quod  si  non  fecerit,  exceptio  sua  nulla,  et  amittat 
sicut  indefensus.    Si  autem  chartam  forte  exhibere  non  possit, 

(/)  Plac.  Ab.  32  SaflTolc.  rot.  7. 

(r)  Vide  Plac.  Ab.  63  Leic.  rot.  13. 
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quia  illam  ad  manam  non  habuerit,  de  necessitate  erit  ad 
patriam  recarrendam.  Et  eodem  modo  si  casom  all^a* 
yerit,  et  causam  probaverit.(o) 

On  this  subject,  it  is  not  undeserving  of  remark,  that 
though  in  the  King's  Bench  the  profert  is  made  in  the  body 
of  the  declaration,  yet  in  the  Ck)mmon  Pleas  its  proper 
place  is  at  the  conclusion;  a  position  that  entirely  corre- 
sponds with  the  idea  that  it  is  derived  from  the  old  rule  of 
law  in  question ;  under  which  it  was  the  practice  to  make 
the  o£fer  of  proof  at  the  conclusion  of  the  pleading,  as 
appears  by  the  examples  cited  in  this  note,  and  by  a  great 
variety  of  entries  in  the  Placitorum  Abbreviatio. 

(e)  Bract.  34  a. 
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Note  (1.)    See  p.  14. 

The  personal  actions  which  have  &Ilen  into  desuetude 
in  England,  are,  Account  and  Annuity.  The  common  law 
commissioners  proposed  to  abolish  these,  and  to  retain 
Detinue^  on  account  of  the  opportunity  aflfbrded  by  it  of 
joining  demands  founded  on  the  detention  of  goods  with 
demands  in  debt.  It  appears  that  their  suggestion  was 
adopted,  but  not  that  for  limiting  the  number  of  per- 
sonal actions.  *  Their  opinion  was,  ^'that  a  very  limited 
number  of  actions  is  sufficient  for  all  the  purposes  of  jus- 
tice ;  and  that  they  ought  to  consist  of  only  such  as  are 
well  known  and  understood."  Upon  this  subject,  the 
opinions  of  eminent  practitioners  were  taken  by  the  com- 
missioners, which  were  various  and  discordant.  Sir  J. 
Scarlett,  Mr.  Comyn,  Mr.  W.  Walton,  Mr.  Sergeant  Peake, 
Mr.  A.  J.  Wallace,  and  Mr.  Manning,  thought  that  the 
forms  of  actions  should  be  kept  distinct ;  and  the  two  first 
mentioned,  with  Mr.  Sergeant  Peake,  also  thought  that  these 
forms  should  be  continued  as  they  now  are,  without  any 
alteration.  Mr.  Sergeant  E.  Lawes,  Mr.  G.  Long,  Mr.  J. 
Bayley,  and  Mr.  Lumley,  held  that  the  distinction  of  actions 
need  not  be  preserved.  It  may  not  be  amiss  to  introduce 
here  the  examination  of  Mr.  Long,  as  his  ideas  have  elicited 
the  approbation  of  the  editors  of  the  London  Law  Maga- 
zine.   ''I  have  always  been  at  a  loss  to  discover  what  good 

(cviii) 
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end  is  attained  by  the  great  namber  of  different  forms  of 
action  existing  in  the  law  of  England.  There  seems  to  be 
nothing  in  the  nature  of  things  requiring  all  these  distinc- 
tions. We  have,  indeed,  often  been  told  fix>m  the  Bench, 
that  it  is  important  the  boundaries  of  actions  should  be 
preserved ;  but  never,  I  think,  how  or  why  it  is  important 
The  principal  use  of  the  rule,  by  which  the  joinder  of  dif- 
ferent forms  of  action  in  the  same  declaration  is  prohibited, 
seems  to  be,  that  it  tends  to  prevent  multifitrious  matters 
from  being  presented  to  the  jury  at  the  same  time,  by  which 
their  minds  might  be  distracted  and  hindered  from  obtain- 
ing a  distinct  view  of  the  different  points  of  the 
[  *cx  ]  case ;  I  am,  however,  much  ^inclined  to  think  that 
the  law,  by  these  regulations,  is  merely  using  lead- 
ing strings  for  those  who  are  well  able  to  walk  alone.  A 
regard  to  his  own  interest  would  prevent  a  plaintiff  from 
bringing  forward  in  one  action  such  numerous  and  compli- 
cated claims  as  would  embarrass  a  jury,  and  his  legal  ad- 
visers are  more  likely,  from  obvious  reasons,  to  recom- 
mend the  bringing  of  too  many  than  too  few  actions.  My 
present  sentiments  on  this  subject  are,  that  one  form  of 
action  for  breach  of  contracts,  and  another  for  wrongs, 
would  be  all  that  could  answer  any  good  purpose ;  and  that 
(though  I  speak  with  some  hesitation)  a  claim  of  damages 
for  a  breach  of  contract  should  not  be  joined  in  the  same 
declaration  with  a  similar  claim  for  a  tort" 

Nol^K  (2.)    See  p.  20. 

The  invention  of  the  writ  or  action  of  replevin  is  ascribed 
to  Glanvil,  Chief  Justice  under  King  Henry  the  second. 
Ham.  N,  P.  451,  Am.  Edit.  Mirrour^  c.  2,  a.  6.  At  common 
law  a  writ  of  replevin  never  lies  unless  there  has  been  a 
tortious  taking,  either  originally,  or  by  construction  of  law 
by  some  act  which  makes  the  party  a  trespasser  ai  iniUo. 
1  Mason,  822,  1  Scho.  &  Lef.  820,  824.  7  Johns.  140.  10 
Id.  878.  14  Id.  86.  16  Id.  401.  Gilb.  Bepl  1st  edit.  61, 
167.    Ham.  N.  P.  451,  Am.  Edition.    It  is  said  in  many 
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of  the  old  books,  that  replevin  lies  only  in  cases  of  a  distress 
for  rents,  aids,  and  other  services  with  which  landed  tenures 
were  barthened ;  in  its  original,  it  was  confined  to  the  single 
instance  of  a  taking  as  a  distress,  and  the  circamstance, 
says  Hammond,  {N.  P.  451,  n.  s.)  that  the  place  where  the 
chattel  was  taken  most  be  disclosed  in  the  writ,  of  itself 
proves  this;  but  there  are  numerons  authorities  to  show, 
that  it  soon  became  a  remedy  in  other  cases  of  a  wrongful 
taking.  In  the  earliest  times  it  was  applied  to  try  other 
rights  of  seizure,  such  as  deodands,  waifs,  wreck,  cattle 
damage  feasant,  &c.  Thus,  in  the  reign  of  Edw.  I.,  re- 
plevin was  brought  of  a  ship  taken  at  sea  on  the  coast  of 
Scarborough,  and  the  proceeding  sustained.  12  Rep.  79. 
About  fifty  years  afterwards,  in  1882,  6  Ed.  III.,  replevin 
was  brought  of  a  ship  cast  ashore,  and  seized  by  the  lord 
of  the  manor  as  wreck,  and  Lord  Coke  who  mentions  this 
case  appears  to  consider  it  as  good  law.  5  Rep,  107.  Not 
a  single  case  is  to  be  found  in  the  records  of  those  early 
times  in  which  replevin  was  brought  to  try  the  mere  title 
to  property,  when  the^  possession  of  it  was  not  forcibly 
obtained:  the  action  of  detinue  was  then  in  vigor,  and  no 
doubt  was  more  effectual  then  than  it  has  been  found  in 
later  times,  when  it  was  found  necessary  to  substitute  for 
it  the  more  manageable  action  of  trover.  The  case  of  re- 
plevin lying,  when  cattle,  rightfully  taken  damage 
feasant,  are  impounded  after  tender  *of  amends,  is  [  *cxi  ] 
stated  by  Baron  Gilbert  as  an  exception  to  the  rule 
which  requires  a  trespass  to  support  the  action.  The  reason 
assigned  by  him  and  repeated  by  Mr.  Hammond,  (N.  P.  873, 
Am,  Edit.)  is,  that  replevin  is  the  proper  form  of  action  to  try 
all  questions  arising  out  of  a  distress.  But  the  true  reason 
is,  that  a  tender  of  sufficient  damages  to  the  distrainer  of  the 
cattle  before  the  actual  impounding  of  the  cattle,  and  a  re- 
fusal by  him,  will  make  him  a  tortious  captor  ah  initio^  the 
caption,  probably,  not  being  considered  complete  until  the 
impounding.  Telv.  146,  a.  Rol,  Abr.  Tit,  Trespass  ab  initio. 
This,  however,  is  denied  incidentally,  in  the  Six  Carpenters^ 
82 
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Ocue,  8  jB«p.  146,  which  may  have  driven  Baron  Oilbert  to 
seek  another  reason.  Bat  it  appears  from  Fitzherbert^  {N. 
B.  69,)  that  trespass  also  woald  lie  in  snch  case, —  thongfa  he 
says  the  mle  of  damages  wonld  be  different^ — and  the  pre- 
cedents and  anthoritiesfy  ancient  and  modem,  show  that  to 
an  avowry  or  cognizance,  the  plaintiff  may  reply  tender 
of  amends,  and  the  issne  would  be  taken  on  the  question 
whether  the  tender  were  made  before  or  after  the  impound- 
ing of  the  cattle,  as  in  the  former  case  alone,  the  distrainer 
could  be  considered  as  a  trespasser  ah  initio.  Yelv.  146  a. 
Com.  Dig.  Pleader,  S  K.  28.  S  J/l  86.  QiJb.  Rep.  {Hunts 
Edit.)  286.  2  Lutw.  1956.  8  Morg.  Vad.  Mec.  81.  2  Chit. 
PI  689.    SeeaUol  Nexd  Hamp.  Rep.  88. 

But  though  no  case  is  to  be  found  in  the  English  books, 
in  which  replevin  was  brought  in  England  merely  to  try 
the  right  of  property  in  a  chattel,  without  regard  to  the 
mode  in  which  possession  of  it  was  obtained,  a  practice  had 
obtained  in  Ireland  from  time  immemorial  to  issue  writs  of 
replevin  for  such  purpose.  But  it  was  discontinued  by  the 
judges,  in  consequence  of  the  following  inconvenience : — 
when  a  replevin  issued,  the  sheriff  was  bound  to  take  the 
property  from  the  defendant,  and  deliver  it  to  the  plaintiil^ 
who  had  not  only  fixed  the  value  of  the  property  replevied, 
i.  e.  the  amount  of  the  security  to  be  given  to  the  sherifl^ 
but  might  have  given  the  sheriff  insufficient  security,  to 
the  latter's  loss  and  detriment  See  the  cases  in  Schoales  k 
Lefroy,  ubi  supra.  In  Massachusetts,  this  objection  was  not 
thought  of  sufficient  weight,  to  prevent  the  Supreme  Court 
from  deciding  that  replevin  lies  in  that  state,  without  a  tor- 
tious taking;  16  Mass.  859.  11  Id.  147;  it  is  not  however 
perfectly  clear  from  the  report,  whether  their  decision  was 
not  partly  founded  on  one  of  their  own  statutes. 

Pennsylvania,  alone,  perhaps,  among  the  States  of  this 
Union,  possesses  the  most  rational  and  effectual  method  of 
proceeding  in  actions  of  replevin,  that  could  possibly  be 
devised.  It  meets  every  possible  case  in  which  relief  can 
be  expected  from  this  form  of  action,  without  any  of  the 
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inconveniences,  the  fear  *of  which  has  prevented 
its  extension  elsewhere.  This  action  lies,  in  that  [  *cxii  ] 
State,  in  every  case  where  the  right  to  the  posses- 
sion of  goods  and  chattels  is  in  controversy,  whether  they 
have  been  forcibly  taken,  or  are  otherwise  diverted  or  kept 
away  firom  their  right  owner.  Nor  does  the  party  in  pos- 
session at  the  time  the  writ  issues  suffer  any  inconvenience 
or  run  any  risk  from  this  proceeding ;  for,  when  the  writ 
is  served  upon  him,  (except  in  cases  of  distress  for  rent) 
he  may  claim  property,  and  on  giving  bond  to  the  sheriff, 
has  a  right  to  keep  the  possession  of  the  goods  in  contro- 
versy, pending  the  suit.  How  this  practice  came  to  be 
introduced  in  that  State,  does  not  appear ;  nor  even,  how 
writs  of  replevin  came  to  be  used  for  the  purpose  of  trying 
the  right  to  property  where  there  has  been  no  wrongful 
dispossession.  For,  the  only  statute  applicable  to  this  ques- 
tion, is  that  of  1705,  which  provides,  that  it  shall  be  lawful 
for  the  justices  to  grant  writs  of  replevin  in  all  cases  what- 
soever where  replemne  may  be  granted  by  the  laws  of  Eng- 
land; and  the  act  of  1772,  only  authorizes  the  sheriff  to 
exact  security  from  the  plaintiff  in  cases  of  replevin  on 
distress.  Its  courts,  however,  early  exceeded  the  limits  of 
the  first  mentioned  statute,  and  the  practice  has  been  found 
so  beneficial,  that  it  may  be  considered  the  common  law  of 
the  State. 

The  learned  author  of  the  text  gives,  at  page  48-44,  a 
form  of  the  declaration  in  replevin.  As  explained  there, 
the  form  is  in  the  detinuit,  complaining, — as  the  goods  are 
already  in  possession  of  the  plaintiff  by  the  delivery  of 
them  to  him  by  the  sheriff  in  execution  of  the  writ — that 
the  defendant  took  the  chattels  and  unjustly  detained  them. 
But  there  is  another  form — which,  however,  has  long  been 
obsolete  in  England— called  replevin  in  the  detinet,  in 
which,  the  sheriff  not  having  been  successful  in  replevying 
the  goods,  the  declaration  complains  that  the  defendant 
took  the  chattels  and  still  detains  them.  In  Pennsylvania, 
this  form  is  not  only  in  use,  but  in  consonance  with  the 
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old  law,  there  may  be  a  union  of  the  two  forms.  Lord  Oh 
Baron  Comyn,  {Dig,  Tit  Pleader,  3  K.  10,)  thus  states  the 
doctrine.  "If  the  cattle  taken  are  returned,  the  declara- 
tion shall  say  quart  cepit,  Ac,  et  ea  detinuit  contra  vad.  et 
pleg.  qwmsquef  <tc, — If  they  are  not  returned,  it  shaD  be? 
quare  cqnt,  <tc.,  et  adhuc  detinet  contra  vad.  et  pleg.,  omitting 
quousque,  Ac.  So,  if  only  part  are  returned,  it  shall  say,  as 
to  that,  deiimiit  quousque,  and  for  the  residuci  adkvc  de- 
tinet. 

The  following  is  a  precedent  of  a  declaration  with  a  union 
of  the  two  forms,  according  to  the  third  rule.  It  is  here 
given,  as  being  rarely  to  be  found,  if  at  all,  in  any  of  the 
modern  books  of  forms  or  entries. 

County  ss. 

[  ^cxiii  ]      A.  B.,  late  of in  the  said  county,  merchant, 

was  ^summoned  to  answer  C.  D.  of  a  plea,  where- 
fore he  took  the  goods  and  chattels,  &c.,  of  him  the  said 
A.  B.,  and  unjustly  detained  them,  against  sureties  and 
pledges,  until,  &c.    And  whereupon,  the  said  A.  B.  by  E. 

F.  his  attorney,  complains  that  the  said  C.  D.  on  the 

day  of in  the  year at in  the  county  afore* 

said,  took  the  goods  and  chattels,  viz.  fifteen  yards  of  blue 
woollen  broad'Cloth,  twenty  yards  of  black  kerseymere,  ten 
yards  of  black  velvet,  {thus  stating  the  goods  replevied  accord- 
ing to  the  sheriff^s  return,  indorsed  on  the  writ,)  of  him  the 
said  G.  D.  of  great  value,  to  wit,  of  the  value  of  six  hun- 
dred dollars,  and  parcel  thereof,  to  wit,  thirty  yards  of  bine 
broad'Cloth,  ten  yards  of  black  kerseymere,  five  yards  of 
black  velvet,  unjustly  detained  against  sureties  and  pledges, 
&c.  until,  &c.,  and  the  residue  or  remainder  thereof  still 
doth  detain  against  sureties  and  pledges,  &c.  Wherefore 
he  the  said  C.  D.  saith  he  is  injured,  and  hath  damage  to 
the  value  of  four  hundred  dollars,  therefore  he  brings 
suit,  &c. 

As  the  form  of  the  writ  and  declaration  in  replevin  uni- 
formly alleges  a  taking  as  the  ground  of  the  action,  the 
subsequent  pleadings  agree  with  that  form ;  for  the  ddTend- 
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ant  is  obliged  ^to  plead  that  be  did  not  take  {non  cqpit)  or, 
CO  avow  and  justify  the  taking.  Non  cqnt,  was  and  still  is 
the  general  issae  in  replevin,  at  common  law.  Avowry  is 
not  properly  a  plea — it  is  a  counter  allegation  wbich  turns 
the  defendant  into  a  plaintiff;  whence  it  has  been  said,  that 
in  replevin,  both  parties  are  actors;  but  that  can  only  apply 
to  an  issue  taken  upon  an  avowry,  or  perhaps,  in  Pennsyl- 
vania, upon  a  plea  in  bar,  of  j^rqper^^;^^ where  the  plea  is 
non  cepit,  there  is  clearly  but  one  plaintiff  and  one  de- 
fendant. 

Should  the  plea  be  non  cepit  alone,  to  a  declaration  thus 
wholly  in  the  detinuit,  it  follows  that  the  goods  are  con- 
fessed to  belong  to  the  plaintiff;  and  the  issue  formed,  is 
tried  merely  to  ascertain  whether  the  defendant  did  take  the 
goods,  so  as  to  determine  his  liability  to  pay  damages  for 
the  taking,  and  the  costs.  If  the  declaration  be  wholly  in 
the  detinet — ^as  it  must  be,  where  the  sheriff  has  returned 
elongata  to  the  writ,  i.  e.  where  he  has  not  found  or  reple- 
vied any  of  the  goods — the  issue,  no  matter  on  what  plea 
formed,  is  tried  to  ascertain  the  right  to  the  goods  described 
in  the  writ.  If  found  in  favor  of  the  plaintiff  in  the 
writ,  the  judgment  is  against  the  defendant  or  avowant 
for  both  the  value  of  the  goods  and  damages  for  taking 
them.  Com.  Dig.  Pleader^  3  K.  10.  See  the  cases  of  Mac* 
kinky  v.  McGregor,  8  Wharton,  869,  decided  since  the  first 
publication  of  this  note,  in  which  the  nature  of  this  action 
as  a  means  to  try  title  to  goods,  is  learnedly  discussed  and 
ascertained.  , 

*NoTK(8.)    See  p.  24^  25,  n.  (0.        [  *oxiv  J 

As  the  History  referred  to  by  the  learned  author  may 
not  be  of  easy  procurement  in  some  parts  of  the  United 
States,  which  this  Treatise  may  reach,  and  as  the  specimens 
from  the  Tear-books  alluded  to,  are  not  only  curious  and 
interesting  in  themselves,  but  highly  instructive,  the  editor 
has  deemed  it  proper  to  introduce  them  into  his  appendix. 
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''It  has  been  before  intimated,  that  the  counting  and 
pleading  in  an  action  was  all  transacted  vivd  voce  at  the 
bar;  but  the  method  in  which  this  passed  we  have  not 
been  able  to  observe  till  this  reign,  when  we  meet  with  the 
first  report  of  proceedings  in  court  From  this  we  may 
form  some  judgment  of  a  legal  disputation  (for  so  the 
pleading  in  a  cause  seemed,)  and  the  style  in  which  it  was 
moderated  by  the  judgea  We  shall  now  give  some  speci- 
men of  this,  with  all  its  formality,  strictly  adhering  to  the 
original  report. 

"  The  first  shall  be  of  an  action  where  several  pleas  in 
abatement  were  overruled,  and  at  length  the  general  issue 
was  pleaded.  The  prior  of  Lenton  brought  a  writ  of  tres- 
pass, grounded  upon  the  statute  of  Marlbridge,  c.  28,  against 
the  parson  of  Bangor,  itc,  quare  vi  et  armis  bona  et  cataUa 
domus  et  ecclesise  ipsius  prioratus  ad  valenciam,  &c.  ad  grave 
damnum,  Ac.  et  contra  pacem  nostram^  Ac,  upon  which  he 
counted^  that  he  took  some  wool  and  lambs.  Upon  this 
Herle^  one  of  the  counsel  for  the  defendant,  demanded  judg- 
ment of  the  writ,  for  there  was  no  one  form  of  a  count  for 
live  and  dead  chattels ;  and  if  he  had  wanted  to  count  of 
lambs  taken  and  carried  away,  he  might  have  said  in  his 
writ,  quare  AVERIA  sua  cepit  et  abduxit.  To  this  BrabJlja)  one 
of  the  judges,  says,  he  has  counted  of  wool  and  lambs, 
which  can  be  as  well  carried  as  chased,  therefore  respondeas 
ouster.  Then  fferte  (taking  another  ground)  said,  Again  we 
demand  judgment,  because  he  says,  bona  et  catalla  domus  et 
ecclesiae,  <:&c.,  ivhereas  by  right  the  property  of  the  chattel  is 
not  in  the  church,  but  in  the  prior,  therefore  judgment.  To 
this  Malm,  for  the  plaintifil  said,  Our  writ  is  given  by  statute, 
and  we  have  followed  the  statute ;  which  was  assented  to, 
and  so  another  respondeas  ouster  was  awarded. 

(a)  '*  The  names  of  the  Jadges  and  counsel  in  the  jear  books  are  generally 
abbreviated,  if  consisting  of  more  than  one  syllable.  I  cannot  find  any  name 
like  Brab.  or  Malm,  in  the  Chrontea-Juridicialia.  Pau.  stands  probably  for 
Sergeant  Pataelegh.    Vide  Chron.  Jar." 
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*'  Then  Pass,  (another  counsel  for  the  defendant)  said : 
Again  we  demand  judgment  of  the  form  of  the 
writ ;  for  the  statute  says,  *that  a  man  should  [  *oxy  ] 
have  recovery  ad  hona  repetenda,  and  therefore  the 
prior  ought  more  naturally  have  a  prmdpe  quod  reddat  of 
detinue  of  chattels,  or  replevin^  and  not  this  writ,  which  goes 
wholly  for  damages.  What  then,  says  Malm,  if  the  chattels 
were  detfd  or  aliened,  should  I  have  no  recovery ;  and  there 
was  another  reapondeaa  ouster. 

"  Again,  says  HerU,  this  writ  is  given  by  statute  to  suc- 
cessors after  the  death  of  their  predecessors,  against  whom 
every  action  for  recovery  of  anything  ought  to  be  brought ; 
and  we  say,  that  the  prior  William^  in  whose  time,  &c.,  is 
still  alive,  and  therefore  we  demand  judgment  of  the  writ. 
Malm,  says.  He  is  dead  as  to  this  action,  for  he  is  deposed, 
and  so  the  action  as  against  him  is  extinct ;  and  if  I  was  to 
bring  an  assise  quis  advocatus,  dc,  uUimam,  personam,  Ac^ 
quas  mortua  est,  &c.;  though  the  person  in  question  was  alive 
and  at  the  bar  of  the  court,  yet  if  he  was  no  longer  parson, 
the  writ  would  be  good ;  and  (continues  he)  put  a  case  that 
a  husband  aliened  land  of  the  right  of  his  wife,  and  then 
was  outlawed,  and  his  wife  brought  a  cut  in  vita;  though 
the  husband  was  actually  alive,  yet  being  dead  in  law,  the 
writ  would  not  abate.  Then  Roub.  (one  of  the  justices) 
said.  If  an  abbot  brought  a  writ  against  an  abbot,  and  the 
defendant  was  deposed  pending  the  plea,  the  writ  would 
not  abate;  but  it  is  otherwise  where  such  an  abbot  was 
plaintiff,  for  then  all  cause  of  action  ceased,  and  therefore 
he  held  the  writ  good  in  this  point ;  and  there  was  another 
judgment  o{  respondeat  ouster. 

*' Again,  Pass,  demanded  judgment  of  the  writ,  because 
it  was  a  writ  of  trespass  vi  et  armis,  for  a  wrong  done  to 
divers  persons ;  and  the  statute  does  not  give  a  recovery  of 
damages,  but  only  ad  bona  repetenda.  But  Malm,  argued, 
the  writ  was  good  as  it  now  stood,  for  two  reasons :  first, 
because  the  trespass  was  done  in  the  time  of  our  prede- 
cessors, for  which  trespass  we  are  entitled  to  our  action  by 
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the  statute ;  secondly,  because  of  the  detinue  in  our  time. 
Herk.  Your  writ  has  nothing  to  do  with  detinue  of  chattels 
but  is  of  a  fact  done  with  force  and  arms  to  another  penoa ; 
so  that  the  king  would  be  entitled  to  a  fine  for  a  trespass 
done  in  the  time  of  his  predecessor.  Malm,  (repeating 
what  he  had  before  urged)  suppose  the  chattels  were  dead 
or  eloigned,  I  could  not  reooYer  the  things  themselTes,  and 
then  my  action  must  lie  in  damages,  or  I  should  have  no 
recovery  at  all.  Herle.  Tes,  you  might  recover  the  valuCi 
&c.  Then  Westf  one  of  the  justices,  interposing,  said,  the 
force  of  their  objection  is,  that  a  man  shall  not  recover  dam- 
ages for  a  trespass  done  to  another ;  and  yet  executors  may 
recover  damages  for  a  trespass  done  to  another :  again,  if 
waste  is  done  in  the  time  of  my  father,  I  shall  have  an 
action  for  the  waste  and  trespass,  &c.  In  regard 
[  *cxvi  ]  to  the  first  *of  these  cases,  it  was  observed,  that 
the  executors  recovered  not  in  their  own  right 
but  in  the  right  of  another;  and  as  to  the  second  about 
waste,  that  it  was  by  statute,  and  not  by  the  common  law. 
However,  Rouhury  (another  justice)  said,  they  were  all 
agreed  that  the  writ  was  good,  and  therefore  awarded  an- 
other respondeas  ouster;  upon  which  the  defendants  pleaded 
the  general  mue,  that  they  did  nothing  against  the  peace, 
preat,  itc,  et  alii  e  contra,  and  so  issue  was  joined.(e) 

"  In  the  above  case,  where  there  were  so  many  pleas  in 
abatement,  as  tbey  were  all  overruled  at  the  instant,  they 
must  be  considered  as  successive  amendments ;  and  none  of 
them  were  entered  on  the  roll,  but  only  that  plea  which 
was  finally  approved  and  relied  on,  namely,  the  general 
issue. 

"  The  following  is  an  action  where  they  went  on  to  reply, 
rejoin,  and  surrejoin.  The  case  was  this :  Aleyne  de  Newton 
brought  his  writ  of  annuity  against  the  abbot  of  Burton 
upon  Trent,  and  demanded  802.  arrears  of  an  annual  rent 
of  467.  per  annum,  and  he  counted  that  one  John,  abbot  of 

(c)  Biayn.  109. 
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Burton,  and  predecessor  of  the  present,  did,  by  assent  of 
the  convent,  grant  an  annuity  to  Aleyne,  payable  twice  in 
the  year,  till  he  was  advanced  to  a  convenable  benefice; 
and  he  exhibited  a  specialty  containing,  that  the  abbot  by 
assent,  &a,  did  grant  an  annuity  to  Aleyne  de  Newton,  Cleric, 
in  the  above  manner,  as  he  had  counted.  Upon  this,  Wil- 
Iviby  (as  counsel  for  the  defendant)  prayed  judgment  of  the 
writ,  because  of  the  variance  between  the  writ  and  the 
specialty ;  for  in  the  writ  he  was  named  Aleyixe  de  Newton, 
but  in  the  specialty,  Aleyne  de  Newton  Clerk,  Ward  said 
that  it  was  no  variance :  yet  Willuby  maintained,  that  as 
he  might  have  had  a  writ  agreeable  to  the  specialty,  if  he 
varied  in  his  own  purchase  of  it,  the  writ  would  be  ill; 
but  he  could  in  this  case  have  a  writ  agreeable  to  his 
specialty.  Ergo^  Jcc.  And  again,  as  far  as  appeared  by 
the  specialty,  it  was  made  to  some  one  else,  and  not  to  the 
person  named  in  the  writ.  Slonore,  one  of  the  justices, 
said,  Then  you  may  plead  so  if  you  will,  but  the  writ  is 
good ;  therefore,  respondeas  ouster. 

*'  Then,"  said  Willuby,  '^  He  cannot  demand  this  annuity, 
because  we  say,  that  John  our  predecessor  on  such  a  day, 
&c.,  tendered  him  the  vicarage  of,  &c.,  which  was  void,  and 
in  his  gift,  in  the  presence  of  such  and  such  persons,  which 
vicarage  he  refused ;  wherefore  we  do  not  understand  that 
he  can  any  longer  demand  this  annuity.  Shard.  We  say 
this  vicarage  was  not  worth  100  shillings ;  therefore  we  do 
not  understand  it  to  be  a  convenable  benefice,  so  as  to  extin* 
guish  an  annuity  of  402.  WilltAy.  Then  you  admit  that  we 
tendered  you  the  vicarage,  and  that  you  refused 
it,  &c.  7  Shard,  As  to  the  tender  of  a  ^benefice  [*cxvii] 
which  wfs  not  convenable,  I  have  no  business  to 
make  any  answer  at  all.  Then  Mutford,  one  of  the  justices, 
asked.  What  sort  of  benefice  they  considered  as  convenable, 
so  as  to  extinguish  the  annuity  7  Shard,  We  mean  one  of 
ten  marks  at  least.  Then  Stonore  said,  Do  you  admit  that 
the  vicarage  was  not  worth  100  shillings?  Willuhy,  We 
will  aver  that  the  vicarage  was  worth  ten  marks,  prest,  Jtc. ; 
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and  he  has  admitted  that  one  of  that  value  should  extin- 
guish the  annuity.  Skard.  And  we  will  aver  that  it  was 
not  worth  ten  marks,  prtsty  Ac. 

''After  this  issue,  WiUuby  was  desirous  of  recurring  back 
to  his  first  plea,  and  said,  As  jou  declare  that  the  vicarage 
was  not  worth  100  shillings,  we  will  aver  that  it  was  worth 
100  shillings,  &c.  But  Stonore  interposed  and  said,  He  de- 
clares that  the  vicarage  is  worth  ten  marks,  and  after  that 
there  is  nothing  to  be  done^  but  that  the  issue  should  be 
taken  on  your  declaration  or  his:  now  it  seems  that  it 
should  rather  be  taken  on  yours,  for,  by  your  plea,  you 
make  that  a  convenable  benefice  which  is  worth  ten  marks, 
and 'such  a  declaration  you  ought  to  maintain,  &a  WiU 
Ivby.  The  mention  of  the  value  came  first  from  him,  when 
he  said  it  was  not  worth  100  shillings ;  so  that  it  will  be 
sufficient  for  me  to  traverse  what  he  had  said.  But  SUmore 
pressing  him  whether  he  would  maintain  his  plea,  WiUvJby 
said  he  would,  and  accordingly  pleaded  that  the  vicarage 
was  worth  ten  marks,  prest,  JkCj  et  alii  that  it  was  not  worth 
ten  marks,  preat^  Ac^  and  so  issue  was  joined.(c2) 

''  The  pleadings  upon  the  record,  in  the  above  case,  must 
then  have  stood  thus:  the  defendant  said,  a  vicarage  had 
been  tendered  and  refused,  and  so  the  annuity  should 
cease,  judgment  of  the  action.  To  this  the  replication  was. 
The  vicarage  tendered  was  not  worth  ten  marks,  and  90  not 
a  convenable  benefice  to  extinguish  the  annuity ;  rejoinder, 
it  was  worth  ten  marks :  surrejoinder,  it  was  not. 

"These  instances,  without  troubling  the  reader  with 
more,  will  serve  to  show  the  manner  of  pleading  vivd  voce 
at  the  bar;  everything  there  advanced  was  treated  as  a 
matter  only  in  fierit  which  upon  discussion  and  considera- 
tion might  be  amended,  or  wholly  abandoned,  and  then 
other  matter  resorted  to,  till  at  length  the  counsel  felt  him- 
self on  such  grounds  as  he  could  trust  Where  he  finally 
rested  his  cause,  that  was  the  plea  which  was  entered  upon 

id)  Biayn.  634. 
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the  roll,  and  abided  the  judgment  of  an  inqaest  or  of  the 
court,  according  as  it  was  a  point  of  law  or  of  fact." 

♦Note  (4.)    Seep.  80.  [*cxviii] 

*'  Count,"  is  an  old  French  word — in  modern  orthogra- 
phy, cante — signifying  a  tale,  and  technically,  the  tale,  or 
complaint  of  the  plaintiff.  It  is  now  used  for  sucli  portion 
of  the  declaration,  as  contains  a  complete  statement  of  a  cause 
of  action ;  and  the  plaintiff  is  at  liberty  to  join  as  many 
causes  of  action,  or,  which  is  more  common,  as  many  varied 
statements  of  the  same  cause  of  action,  as  he  pleases,  in  one 
declaration,  provided  they  are  all  proper  to  the  form  of  ac- 
tion adopted. — Bvans  on  Plead,  61. 

The  terms  ''declaration"  and  "count"  are  frequently 
used,  especially  in  the  older  books,  as  convertible  terms ; 
but  practice  has  introduced  the  following  distinction: 
Where  the  plaintiff's  complaint  embraces  only  a  single 
causd  of  action ;  and  he  makes  only  one  statement  of  it,  that 
statement  is  called,  indifferently,  a  "declaration,"  or  a 
"county"  though  the  former  term  is  the  more  usual,  at  the 
present  day.  But  where  the  suit  embraces  two  or  more 
causes  of  action,  (each  of  w}iich  requires,  of  course,  a  dis- 
tinct statement ;)  or  when  the  plaintiff  makes  two  or  more 
different  atatementa  of  one  and  the  same  cause  of  action; 
each  several  statement  is  called  a  count,  and  all  of  them 
collectively  taken,  constitute  the  declaration, —  Qould  on 
Plead.  Oh.  VL  %  2. 

In  all  cases,  however,  in  which  there  are  two  or  more 
counts — whether  there  is  actually  but  one  cause  of  action  or 
several — each  count  purports  upon  the/ace  of  it,  to  disclose 
a  distinct  right  of  action,  unconnected  with  that  stated  in 
any  of  the  other  counts :  so  that^  upon  the  face  of  the  decla- 
ration, there  appear  to  be  as  many  different  causes  of 
action^  as  there  are  counts  inserted.  And  therefore, 
whether  a  plaintiff,  whose  declaration  contains  more  than 
one  count,  claims  a  recovery  upon  one  right  of  action  only, 
or    upon    several,    cannot    appear,    except    in    evidence. 
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Practically,  however,  the  defendant  can  seldom  be  left 
in  doubt  on  this  point,  lb,  §  8.  1  ChiL  Plead,  455,  6^ 
Am,  Edit. 

One  object  proposed,  in  inserting  two  or  more  counts  in 
one  declaration,  when  there  is  in  fact  but  one  cause  of 
action,  is,  in  some  cases,  to  guard  against  the  danger  of  an 
insufficient  statement  of  the  cause,  when  a  doubt  exists  as  to 
the  Ufjal  sufficiency  of  one  or  another  of  two  or  more  diflFer- 
ent  modes  of  declaring.  But  the  more  usual  end  proposed, 
in  inserting  more  than  one  count,  in  such  a  case,  is  to  accom- 
modate the  statement  of  the  cause,  as  far  as  may  be,  to  the 
possible  state  of  the  proof  to  be  exhibited  on  the  trial :  or  to 
guard,  if  possible,  against  the  hazard  of  the  proof  ^s  varying 
materially  from  th^  statement  *of  the  cause  of  ac- 
[  ^cxix  ]  tion :  so  that  if  one  or  more  of  the  several  counts 
should  not  be  adapted  to  the  evidence,  some. other 
of  them  may  be  so.  lb.  §  4.  8  Bl,  Com.  295.  In  1  Chit, 
Plead,  445^446,  Qth  Am,  Ed,,  this  subject  is  very  fully  and 
perspicuously  explained. 

The  plaintifif  has,  in  every  case,  a  riyht  to  insert,  in  his 
declaration,  as  many  counts,  (each  one  being  in  itself 
single,)  as  he  pleases ;  and  in  actions  on  the  case,  (especially 
in  a^ssumpsit,)  it  is  the  usual  practice  to  insert,  though 
often  unnecessarily,  two  or  more.  lb.  §  8.  Lawes  on 
Plead.  78. 

And  if  any  one  of  several  counts  in  a  declaration  be 
proved,  (although  the  proof  of  all  the  others  should  fail,) 
the  plaintiff  must  recover  upon  it^  unless  it  be  radically  in- 
sufficient in  law.  For,  by  maintaining  one  good  count,  he 
establishes  a  complete  right  of  recovery.  And  for  the 
same  reason,  if  on  demurrer  to  the  whole  declaration,  any 
one  of  the  counts  is  adjudged  sufficient  in  Ibw,  the  plaintiff 
will  be  entitled  to  judgment  on  the  count — though  all  the 
others  be  defective,  lb,  §  6.  1  Saund.  286,  n.  9.  2  Id.  171, 
d,  n.  1,  880,  n.  14. 

In  the  case  of  a  recovery  by  proof  of  the  allegations  in 
one  good  count — the  other  counts  being  bad — the  verdict  of 
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the  jury  must  be  upon  that  count,  and  the  praotioe  is  so  to 
enter  it.  For  if  this  be  not  done,  and  the  verdict  is  found 
generally,  it  will  be  intended  that  some  part  of  it  applies  to 
the  defective  counts,  and  the  judgment  will  be  arrested. 
This  erroneous  finding  may,  however,  be  altered  from  the 
judge's  notes,  if  there  were  evidence  given  at  the  trial 
upon  the  good  count  only ;  but  if  there  were  any  evidence 
which  applied  to  the  bad  counts,  then  the  general  verdict 
cannot  be  entered  only  oi^  the  good  count,  because  it  would 
be  impossible  for  the  judge  to  say  how  the  jury  had  found 
their  verdict,  and  in  such  case,  the  only  remedy  is  a  new 
trial.  2  Tidd.  926,  %th  Edit.  1  Chit.  Plead,  448,  bth  Lmd. 
Edit,  and  6th  Am. 

A  declaration  whether  consisting  of  one  or  numerous 
counts — may  be  general  or  special.  Thus,  in  debt  on  bond, 
a  declaration  counting  on  the  penal  part  only,  is  general: 
But  if  it  sets  out  both  the  penalty  and  the  condition,  and 
assigns  the  breach,  it  is  special.  In  assumpsit  also,  if  the 
declaration  states  only  a  general  legal  liability,  and  a 
general  promise  to  pay,  in  the  form  of  a  common  count,  it 
is  general:  If  it  alleges  a  special  express  agreement,  and  a 
specific  consideration,  according  to  the  usual  forms  of  declar- 
ing upon  express  promises,  it  is  special. — And  a  declaration 
may  contain  both  special  and  general  counts.  Oould^  ch. 
IV.%  50.    Bac.  Ab.  Pleas,  &c.     B.  1. 

Good  pleaders  always  think  it  advisable,  when  the  decla- 
ration contains  a  special  count,  to  insert  as  a  measure  of 
precaution,  one  or  more  general,  or  as  they  are 
technically  called,  ^common  counts.  The  reason  [  *cxx  ] 
of  this  is  as  follows :  It  is  a  rule  that  when  there 
is  an  express  contract,  the  plaintiff  must  state  it  specially  in 
his  declaration  and  prove  it,  and  he  cannot  state  it  as  if  it 
were  an  implied  one,  by  adopting  the  common  counts  alone ; 
yet  he  may,  in  many  oases,  recover  on  a  common  count, 
though  there  were  a  special  contract,  provided  it  has  been 
executed.  1  Chit.  Plead.  872,  381,  2,  8:  6<A  Am.  Ed.  7 
Oranch,  299.     10  Mass.  287.    5  Dowl  <t  R.  277.    And  such 
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a  ooant  may  sometimes  save  a  verdict,  where  the  evidence 
may  vary  from  the  special  count;  thus,  if  the  plaintiff 
declares  specially  as  having  built  a  house  according  to  an 
agreement,  if  he  fail  to  prove  that  he  has  built  it  according 
to  the  agreement,  he  may  still,  in  some  cases,  recover  on 
the  common  count,  for  the  work  and  labor  actually  done. 
1  Qiit.  uhi  supra. — This  doctrine  is  thus  put  in  the  Ameri- 
can cases:  Where  a  party  declares  on  a  special  contract, 
but  fails  to  prove  it,  he  may  recover  on  a  general  count,  if 
the  case  be  such  that,  supposing  there  had  been  no  special 
contract,  he  might  still  have  declared  and  recovered  for 
money  paid,  or  for  work  and  labor  done.  7  Johns.  Rep. 
182.  10  Id.  186.  6  Mass.  891.  6  HaUted,  181.  6  (?r<sen- 
leaf^  864.  And  the  plaintiff  may  resort  to  the  general 
counts  without  having  attempted  to  prove  the  special  ones, 
but  he  can  in  no  case  recover  on  the  general  counts,  where 
the  special  contract  continues  in  force.  10  Johns.  37.  12 
Id.  274.     18  Id.  56,  94.    7  Coioen,  281. 

NoTB  (5.)    See  p.  66 

The  learned  author  has  not  mentioned  the  subject  of 
payment  of  money  into  court,  which  is  another  "  tncufen^"  of 
great  importance  in  practice,  by  which  the  regular  progress 
of  the  pleadings  to  an  issue  may  be  interrupted  or  varied. 
This  subject  received  the  earnest  consideration  of  the 
English  Common  Law  Commissioners,  and  their  report  led 
to  the  amelioration  of  the  practice  provided  by  the  statute 
of  4  W.  IV.  Under  the  former  practice  the  effect  of  a  pay- 
ment of  money  into  court,  was,  in  general,  an  acknowledg- 
ment of  the  plaintiff's  right  of  action  to  the  amount  of  the 
sum -brought  in,  which  the  plaintiff,  therefore,  was  entitled 
to  receive,  whether  he  proceeded  in  the  action  or  not,  and 
even  though  he  were  nonsuited,  or  had  a  verdict  against 
him:  2  Salk.  697;  2  Str.  1027.  The  payment  of  money 
into  court  was  considered  as  an  admission  of  the  original 
contract,  or  other  cause  of  action,  as  stated  in  the  declara- 
tion; and  the  only  remaining  question  to  be  determined 
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was  tbe  amount  of  the  damages,  which  was  regulated  by 

the  same  rules  as  a  judgment  by  default.    2  Saund,  an  PL 

df  JSh.  680.    Money  could  not  be  paid    into 

court  in  an  action  for  unliquidated  ^damages,    [  *cxxi  ] 

nor  upon  a  part  of  a  count.    10  Bingham^  718. 

The  observations  of  the  commissioners  on  this  state  of  the 

law  are  as  follows: — 

"  It  has  been  suggested  from  several  quarters,  that  this 
privilege  ought  to  be  much  extended;  and  some  persons 
are  of  opinion  that  it  ought  to  be  allowed  in  all  actions 
whatsoever.  The  general  principle  seems  to  be  quite 
correct^  that  where  a  man  admits  himself  to  be  in  the 
wrong,  he  should  be  enabled  to  make  reparation  at  as  little 
expense  to  himself  as  possible,  provided  that  such  repara- 
tion to  the  injured  party  be  ample.  By  the  law  of  England, 
that  reparation  is  in  most  cases  made  by  a  sum  of  money 
assessed  by  a  jury,  and  even  in  those  cases  in  which  the 
thing  itself  in  dispute  is  recovered,  as  in  quare  impedit, 
dower,  actions  for  recovery  of  lands,  and,  perhaps,  detinue, 
reparation  for  detention  and  damage  is  made  by  a  sum  of 
money.  This  reparation  is  all  that  the  injured  party  can 
receive,  and  is  in  general  an  adequate  compensation,  when 
the  wrong  done  affects  only  his  property,  real  or  personal. 
We  think,  therefore,  that  wherever  the  wrong  done  is  of 
that  description,  a  tender  or  payment  of  money  into  court 
should  be  allowed.  Cases,  indeed,  occur  of  wilful  and 
malicious  injuries  to  property,  in  which  the  defendant  is 
not  entitled  to  any  protection ;  but  as  it  cannot  be  ascer- 
tained in  the  commencement  of  a  suit,  whether  the  wrong 
complained  of  be  wilful  or  malicious,  a  point  which  it  is 
the  province  of  a  jury  to  determine,  we  do  not  think  it 
possible,  in  extending  the  privilege  of  tender  and  payment 
of  money  into  court,  to  limit  it  generally  to  cases  where 
the  conduct  of  the  defendant  is  not  wilful  or  malicious. 
Some  cases,  however,  which  affect  the  person,  character, 
reputation,  or  domestic  comfort  of  individuals,  are  of  such 
a  nature  that  the  injuries  complained  of  are  necessarily 
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wilful  or  malicious.  In  these,  the  defendant,  if  guilty  at 
all|  is  obviously  guilty  of  a  moral  as  well  as  a  legal  wrong 
and  insult  is  often  added  to  injury.  The  actual  damage 
sustained  is  not  in  such  cases  a  fair  measure  of  the  com- 
pensation to  which  the  plaintiff  is  entitled;  neither  ia  it 
just  that  the  law  should  afford  any  protection  to  the  defend- 
ant,  or  allow  him  the  privilege  of  estimating  that  compen- 
sation himself  at  the  risk  of  his  adversary.  It  is  contrary 
to  every  principle  o/justice^  thcU  a  man  should  beat  or  imprison 
or  libel  another,  or  seduce  his  wife  or  daughter,  and  then  be 
allowed  to  offer  him  J6100  or  any  other  sum  with  a  threat,  that  if 
it  be  not  accepted,  he  Tnay  try  what  a  jury  will  give,  at  the  peril 
of  coats.  Not  to  mention  that  such  a  privilege,  if  given  to 
the  wrong-doer  in  the  cases  specified,  would  tend  to  induce 
the  injured  party  to  take  other  means  of  satisfaction,  rather 
than  appeal    to  the  proper    tribunal  for  redress  of    his 

grievances.     We  do  not  propose,  therefore,  to 
[  *cxxii  ]   extend  *the  liberty  of  tender  of  payment  of 

money  into  court,  to.  actions  for  assault  and 
battery,  false  imprisonment,  libel,  slander,  malicious  arrest 
or  prosecution,  or  for  criminal  conversation  or  seduction 
In  these  cases  we  think  that  the  plaintiff  is  entitled  to  a 
public  vindication  of  his  character,  and  to  reparation  fbi 
the  outrage  done  to  his  person  or  feelings  or  domestic 
comforts,  to  be  estimated  by  a  jury,  at  the  inevitable  cost 
of  the  defendant.  If,  indeed,  the  action  be  of  a  frivolous 
description,  as  many  such  actions  are,  the  jury  will  do 
justice  between  the  parties  by  giving  very  small  damages, 
and  it  is  very  fit,  that  if  the  damages  given  be  not  above  a 
fixed  sum,  the  plaintiff  should  hsTve  no  costs." 

Actions  brought  to  try  rights,  detinue,  trover,  trespass 
de  bonis  asportatis,  are  not  to  be  excepted.  The  rights  of 
tender  and  of  payment  into  court  are  to  be,  in  all  cases, 
co-extensiVe.  A  plea  of  tender,  though  made  post  diem, 
is  to  be  admitted  in  actions  on  bond,  where  the  plea  of 
payment  post  diem  is  allowed;  and, cin  actions  on  bonds 
for  securing  the  performance  of  agreements  where  future 
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breaches  may  occur,  it  is  proposed  that  the  defendant  shall 
be  at  liberty  to  plead  a  tender  in  bar  of  the  breach  or 
breaches  for  which  the  action  is  brought. 

The  commissioners  say,  that  it  was  suggested  to  them 
that  a  plea  of  tender  or  payment  of  money  into  court  ought 
not  to  operate  as  an  admission  by  the  defendant  of  the 
cause  of  action  alleged;  but  that  it  seemed  to  them  ''it 
ought  to  have  that  efiect,  and  that  a  different  rule  would 
be  open  to  the  objection  of  inconsistency."  However,  that 
"  a  method  has  occurred  to  them  by  which,  even  in  cases 
where  a  defendant  is  not  disposed  to  admit  that  the  plain- 
tiff is  entitled  to  anything,  (having  a  defence  on  which  he 
relies  as  to  the  whole  action,)  the  principle  of  payment  of 
money  into  court  may  be  made  applicable.''  This  method 
ia.  "  that  in  such  cases,  a  defendant  may  be  allowed,  after 
pleading  his  matter  of  defence,  to  give  notice,  that  in  the 
event  of  his  failing  in  his  defence,  he  proposes  that  the 
damages  sustained  by  the  plaintiff  shall  be  assessed  at  the 
trial  (without  proof)  at  a* sum  to  be  specified  in  the  notice; 
and  that  on  such  notice,  unless  the  plaintiff  shall  signify 
his  consent  that  the  damages  shall  be  assessed  at  that  sum, 
he  shall  be  liable  (whatever  be  the  result  of  the  trial)  to 
the  costs  attendant  upon  the  p;'oof  of  the  damages,  unless 
the  verdict  shall  exceed  the  sum  so  proposed  by  the  de- 
fendant. Thus,  as  by  a  payment  of  money  into  court,  the 
defendant  is  enabled  to  save  the  costs  of  all  further  pro- 
ceedings in  the  cause,  so  by  this  method  he  will  be  enabled 
to  save  the  costs  of  proving  all  damages,  the  amount  of 
which  he  is  prepared  to  admit.  Nothing  is  more  common 
upon  trials  at  nisi  prius  than  to  hear  the  judge  and  the 
counsel  suggest,  at  the  very  outset  of  a  cause, 
that  the  right  only  shall  *be  tried,  and  the  dam-  [  *czxiii  ] 
ages  settled  out  of  court ;  but  this  is  done  after 
the  expense  of  bringing  the  witnesses  to  the  trial  has  been 
incurred,  all  of  which  is  thrown  away,  and  the  same  ex- 
pense incurred  over  again  in  attending  before  some  arbi- 
trator. The  method  proposed  will  be  highly  beneficial,  as 
83 
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it  will  tend  to  produce  an  assessment  bj  consent,  pnrsnant 
to  the  defendant's  notice,  and  will  thereby  not  only  saTe 
expense  to  both  parties,  but  also  the  time  of  the  public, 
which  is  now  often  needlessly  occupied  at  the  trial,  in  the 
mere  assessment  of  damages.  Such  a  method  will,  likewise, 
add  much  to  the  efficacy  of  the  proposed  plan  of  speciid 
pleading,  in  lieu  of  the  general  issue ;  for  where  the  assess- 
ment of  damages  is  by  consent^  it  will  leave  nothing  to  be 
discussed  at  the  trial,  but  the  single  question  on  which 
issue  is  taken." 

''Under  the  present  practice,  when  money  is  paid  into 
court,  the  plea  is  left  precisely  as  if  no  such  payment  had 
been  made.  A  plea  of  payment  is  therefore  proposed  in 
this  form:  'The  defendant  says,  that  the  plaintiff  ought 
not  further  to  maintain  his  action  because  the  defendant 

now  brings  into  court  the  sum  of  JE ready  to  be  paid 

to  the  plaintiff;  and  the  defendant  further  say^  That  the 
said  sum  is  sufficient  to  satisfy  the  plaintiff  in  respect  of 
the  cause  of  action  in  the  declaration  mentioned :  and  this 
he  is  ready  to  verify:  wherefore  he  prays  judgment  if  the 
plaintiff  ought  further  to  maintain  his  action.'  By  this 
alteration,  the  expense  of  a  rule  of  court,  and  of  proving 
such  rule  at  the  trial,  is  avoided ;  and  a  specific  issue  will 
arise  as  to  the  sufficiency  of  the  sum ;  and  the  admission 
of  the  plaintiff's  right  of  action,  and  the  extent  of  that 
admission,  will  appear  on  the  record ;  a  circumstance  which 
will  be  found  peculiarly  beneficial  in  actions  of  trespass 
to  land." 

The  following  is  the  recent  British  statute  on  the  subject 
of  payment  of  moneyinto  court 

'*  And  be  it  further  enacted,  That  it  shall  be  lawful  for 
the  defendant  in  all  personal  actions,  (except  actions  for 
assault  and  battery,  false  imprisonment,  libel,  slander,  ma- 
licious arrest  or  prosecution,  criminal  conversation,  or  de- 
bauching of  the  plaintiff's  daughter  or  servant,)  by  leave 
of  any  of  the  said  superior  courts  where  such  action  is 
pending,  or  a  judge  of  any  of  the  said  superior  courts,  to 
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pay  into  court  a  sum  of  money  by  way  of  compensation  or 
amends,  in  such  manner  and  under  such  regulations  as  to 
the  payment  of  costs  and  the  form  of  pleading  as  the  said 
judges,  or  suoh  eight  or  more  of  them  as  aforesaid,  shall 
by  any  rules  or  orders  by  them  to  be  from  time  to  time 
made,  order  and  direct."  S  4;  4  W.  IV.  c.  42,  §  21.  For 
the  other  sections  of  this  statute,  see  post,  &c.  Third  Ap- 
pendix* 

*NoTB(6.)    See  p.  87.  [*cxxiv] 

» 

Perhaps  no  portion  of  the  old  form  of  judicial  procedure 
in  England  was  more  fraught  with  injustice  to  suitors,  than 
the  abrogated  doctrine  of  variances.  The  British  Parlia- 
ment, even,  have  in  the  preamble  to  their  enactment  on  the 
subject,  expressed  themselves  in  strong  terms  of  a  practice 
that  had  been  so  long  a  disgrace  to  the  common  law  courts. 
They  speak  of  a  ''failure  of  justice"  having  taken  place  in 
those  courts,  in  cases  wherein  the  variance  was  "  not  material 
to  the  merits,"  and  by  which  "  the  opposite  party  could  not 
have  been  prejudiced."  Some  notable  instances  of  this 
failure  of  justice  may  be  readily  found  by  a  reference  to  the 
head  of  variances  in  any  of  the  treatises  on  pleading  and 
evidence.  In  the  case  of  Jones  v.  Mars,  2  Campb,  305,  Lord 
Ellenborough  was  puzzled  to  decide  whether  the  letter  5, 
too  much,  at  the  end  of  a  word,  did  not  constitute  a  vari- 
ance; and  in  Bay  ley  on  Bills,  310,  it  is  laid  down,  that  it  is 
no  variance  in  setting  out  a  bill  according  to  its  tenor,  to 
put  Messs.  A.,  B.,  and  0.,  without  the  r,  instead  of  Messrs. 
with  it.  The  English  common  law  commissioners  have 
also  illustrated  the  folly  of  the  law  of  variances,  by  the 
following  cases : — "  In  a  case  whertf  the  plaintiff  brought 
his  action  on  the  warranty  of  a  horse,  stating  the  warranty 
to  be  that  the  horse  was  sound,  and  it  appeared  upon  the 
proof  that  the  warranty  was,  that  the  horse  was  sound 
except  for  a  kick  on  one  of  its  legs,  this  was  held  to  be  a 
ground  of  nonsuit,  though  the  unsoundness  which  was 
proved,  and  for  which  the  action  was  brought,  had  no  rela* 


OZXiy  SECOND  APPENDIX 

tion  to  the  leg.  In  another  case,  where  the  plaintiff  brought 
his  action  on  a  contract  to  deliver  goods,  though  he  took  the 
precaution  of  stating  it  in  two  different  ways ;  viz.  in  one 
count,  as  a  contract  to  deliver  within  fourteen  days,  and  in 
another,  as  a  contract  to  deliver  on  the  arrival  of  a  certain 
ship,*  yet  he  was  non-suited,  because  at  the  trial  it  was 
proved  to  be  a  contract  in  the  alternative ;  viz.  to  deliver 
within  fourteen  days,  or  on  the  arrival  of  the  ship ;  and  he 
had  no  count  stating  it  in  the  alternative.  The  cause  of 
action,  however,  was  the  non-delivery  of  the  goods  after 
the  expiration  of  the  fourteen  days,  and  also  after  the  arri- 
val of  the  vessel,  so  that  the  variance  was  wholly  immaterial 
to  the  real  merits  of  the  case." 

The  learned  editor  of  YelvertorCs  Beports,  (p.  195  b,)  after 
stating  the  doctrine,  that  averments  which,  though  unneces- 
sary, describe  a  constituent  part  of  the  plaintiff's  title,  must 
be  j)roved  as  made,  or  the  plaintiff  will  fail  on  the  ground 

of  a  variance,  and  that  this  doctrine  is  confined 
[  *cxxv  ]  to  records  and  contracts,  proceeds :  *"  From  an 

expression  of  BuUer,  J.,  in  this  case,  {Ghmnnet  v. 
Phillips,  8  T.  B.  645,)  and  another  of  Marshall,  C.  J.,  in  3 
Cranch,  209,  it  might  be  inferred  that  it  is  confined  to 
records  and  trntten  contracts.  But  though  the  instances  in 
which  this  rule  has  been  applied,  may  all  have  been  of  that 
description,  yet  no  good  reason  is  perceived  for  a  distinc- 
tion, in  this  respect,  between  contracts  written  and  un- 
written. A  variance  in  other  cases  is  equally  fatal  in 
describing  either.  See  on  this  subject,  Doug.  667,  Bristow 
V.  Wright;  5  T.  R.  496,  Peppin  v.  Solomons;  S  Bos.  &  Pul. 
456,  Turner  v.  Eyles;  2  Bl.  Rep.  842,  Winn  v.  White;  Id. 
1102,  Savage  v.  Smith;  1  T.  R.  125,  ^ing  r.Pippet;  2  East, 
452,  Williamson  Y.  Allison;  5  East,  440,  Wighy  v.  Jones;  9 
East,  160,  Purcell  v.  McNamarra ;  2  Taunt.  237,  Bhind  v. 
Wilkinson  ;  7  Johns.  Rep.  321,  Jerome  v.  Whitney  ;  3  Cranch, 
209,  Wilson  v.  Codman'sEx'rs  ;  3  Day,  283,  U.  States  v.  Porter. 
Tt  may  be  collected  from  the  above  authorities,  that  when- 
ever a  contract  is  described,  a  variance  will  be  equally 
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fatal,  whether  the  action  be  upon  the  contract  itself,  or 
apon  some  collateral  matter,  or  in  form  ex  delicto.  1  Chit. 
PI.  807.    5  Esp.  Bep.  31,  Ditchhum  v.  Spracklin.'' 

The  recent  British  statute  on  this  subject  is  as  follows : 
"And  whereas  great  expense  is  often  incurred,  and  delay  or 
failure  of  justice  takes  place,  at  trials  bj  reaaop  of  variances 
as  to  some  particular  or  particulars  between  the  proof  and 
the  record  or  setting  forth,  on  the  record  or  document  on 
which  the  trial  is  had,  of  contracts,  customs,  prescriptions, 
names,  and  other  matters  or  circumstances  not  material  to 
the  merits  of  the  case,  and  by  the  misstatement  of  which  the 
opposite  party  cannot  have  been  prejudiced,  and  the  same 
cannot  in  any  case  be  amended  at  the  trial,  exqept  where 
the  variance  is  between  any  matter  in  writing,  or  in  print 
produced  in  evidence,  and  the  record :  And  whereas  it  is 
expedient  to  allow  such  amendments  as  hereinafter  men- 
tioned to  be  made  on  the  trial  of  the  cause,  be  it  therefore 
enacted,  That  it  shall  be  lawful  for  any  court  of  record, 
holding  plea  in  civil  actions,  and  any  judge  sitting  at  nisi 
prius,  if  such  court  or  judge  shall  see  fit  so  to  do,  to  cause  * 
the  record,  writ  or  document  on  which  any  trial  may  be 
pending  before  any  such  court  or  judge,  in  any  civil  action,  or 
in  any  information  in  the  nature  of  a  quo  warranto,  or  pro- 
ceedings on  a  mandamus,  when  any  variance  shall  appear 
between  the  proof  and  the  recital  or  setting  forth*  on  the 
record,  writ,  or  document  on  which  the  trial  is  proceeding, 
of  any  contract,  custom,  prescription,  name,  or  other  matter 
in  any  particular  or  particulars  in  the  judgment  of  such 
court  or  judge  not  material  to  the  merits  of  the  case,  and  by 
which  the  opposite  party  cannot  have  been  pre- 
judiced in  the  conduct  of  his  action,  prosecution,*  [  *czxvi  ] 
or  defence,  to  be  forthwith  amended  by  some  officer 
of  the  court  or  otherwise,  both  in  the  part  of  the  pleadings 
where  such  variance  occurs,  and  in  every  other  part  of  the 
pleadings  which  it  may  become  necessary  to  amend,  on 
such  terms  as  to  payment  of  costs  to  the  other  partv.  or 
postponing  the  trial  to  be  had  before  the  same  or  another 
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jarj,  or  both  payment  of  costs  and  postponement,  as  snch 
court  or  judge  shall  think  reasonable;  and  in  case  such 
variance  shall  be  in  some  particnlar  or  particulars  in  the 
judgment  of  such  court  or  judge  not  material  to  the  merits 
of  the  case,  but  such  as  that  the  opposite  party  may  have 
been  prejudiced  thereby  in  the  conduct  of  his  action,  prose- 
cution, or  defence,  then  such  court  or  judge  shall  have  power 
to  cause  the  same  to  be  amended  upon  payment  of  costs  to 
the  other  party,  and  withdrawing  the  record  of  postpon- 
ing  the  trial  as  aforesaid,  as  such  court  or  judge  shall  think 
reasonable;  and  after  any  such  amendment  the  trial  shall 
proceed,  in  case  the  same  shall  be  proceeded  with,  in 
the  same  manner  in  aU  respects,  both  with  respect  to  the 
liability  of  witnesses  to  be  indicted  for  perjury,  and  other- 
wise as  if  no  such  variance  had  appeared ;  and  in  case  such 
trial  shall  be  had  at  nisi  prius  or  by  virtue  of  such  writ  as 
aforesaid,  the  order  for  the  amendment  shall  be  indorsed 
on  the  postea  or  the  writ,  as  the  case  may  be,  and  returned 
together  with  the  record  or  writ,  and  thereupon  such 
papers,  rolls,  and  other  records  of  the  court  firom  which 
such  record  or  writ  issued,  as  it  may  be  necessary  to  amend, 
shall  be  amended  accordingly ;  and  in  case  the  trial  shall 
be  had  in  any  court  of  record,  then  the  order  for  amendment 
shall  be  entered  on  the  roll  or  other  document  upon  which 
the  trial  shall  be  had ;  provided  that  it  shall  be  lawful  for 
any  party  who  is  dissatisfied  with  the  decision  of  such 
judge  at  nisi  prius,  sheriff,  or  other  officer,  respecting  his 
allowance  of  any  such  amendment,  to  apply  to  the  court 
from  which  such  record  or  writ  issued  for  a  new  trial  upon 
that  ground,  and  in  case  any  such  court  shall  think  such 
amendment  improper,  a  new  trial  shall  be  granted  accord- 
ingly, on  such  terms  as  the  court  shall  think  fit,  or  the 
court  shall  make  such  other  order  as  to  them  may  seem 
meet."    3  &  4  WiU.  IV.  c.  42,  §  23. 

Yet  though  this  statute  was  thus  avowedly  passed  to 
rescue  the  administration  of  justice  from  the  disgrace  into 
which  it  had  fallen,  and  the  most  ample  powers  were  given 
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to  the  courts  to  remove  all  techDical  difficulties  in  the  way 
of  a  just  investigation  of  the  merits  of  every  cause,  the 
judges  soon  fell  into  their  old  way  of  putting  a  narrow  con- 
struction upon  the  law,  and  upholding  the  reign  of  useless 
form  and  furthering  the  triumph  of  chicane.    This  strange 
and  unphiloBophical  disposition  brought  out  in 
the  spring  of  1835  the  elder  Mr.  Chitty,  who,  *in  [  ♦cxxvii  ] 
a  closely  printed  pamphlet  of  thirty  pages-^en- 
titled,  ITie  Practice  respecting  amendmerUs  of  variances  pending  . 
a  Trial  at  Nisi  Prius,  <;tc.— combats  the  interpretation  which 
the  statute  had  previously  received,  and  insists,  in  a  strain 
of  the  most  cogent  and  enlightened  reasoning,  upon  a  more 
just  and  liberal  extension  and  application  of  its  remedial 
provisions.    An  extract  from  the  last  page  of  this  excellent 
tract  will  give  some  idea  of  its  spirit  and  utility. 

"I  will  conclude  these  perhaps  too  hasty  remarks  by  a 
quotation  from  Mr.  Stephen's  last  edition  of  his  work  on 
pleading,  where  he  observes,  'At  the  trial  of  a  cause,  a 
material  variance  between  the  allegations  in  the  pleadings 
and  the  state  of  the  &cts  proved  is  a  &tal  objection,  and 
decides  the  suit  in  feivor  of  the  objecting  party :  and  a  vari- 
ance is  often  (it  might  have  been  said  too  often)  considered 
in  this  technical  sense  as  material^  though  to  common  sense  it 
may  app^r  to  be  very  trifling  and  though  it  may  be  wholly 
irrelevant  to  the  merits  of  the  case.'(2)  But  let  it  be  con- 
stantly remembered,  that  the  intention  of  the  legislature  in 
passing  the  8  &  4  W.  lY.  c.  42,  s.  28  k  24,  expressly  was 
to  annul  the  disastrous  consequences  of  such  technicalities, 
and  to  empower  and  indeed  require  the  judges  to  amend  in 
all  cases  where  it  did  not  appear  that  the  opponent  had 
been  misled  by  the  variance  and  prejudiced,  not  by  being 
deprived  of  a  technical  objection,  but  in  the  just  and  meri^ 
torioiu  conduct  of  his  action  or  defence.  If  this  principle 
be  kept  in  view  and  acted  upon,  few  indeed  will  be  the 
variances  that  will  not  be  amended  by  the  judge  who  tries 
the  cause,  or  by  the  court  above,  when  be  reserves  any 

(c)  Stephen  on  Pleading,  Notes,  App.  p.  Ixxxir. 
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difficult  point,  &c.  The  iDclination  should  ever  be  to  per- 
mit an  amendment;  because,  if  erroneously  refused,  there 
will  be  no  redress,  when,  if  mistakingly  granted,  the  party 
prejudiced  has  an  express  power  of  appeal.  By  uniformly 
acting  on  this  principle,  the  aspersion  so  frequently  cast 
upon  the  administration  of  justice  will  be  effectually  re- 
moved, and  it  may  in  time  be  forgotten  that  a  judge  onoe 
judicially  declared  that  he  would  nonsuit  a  plaintiff  for  an 
error  even  in  half  a  letter." 

Some  notion  may  be  formed  of  the  manner^  in  which  the 
new  act  was  applied  from  a  decision  of  Lord  Tenterden, 
{Jelf  V.  Oriel,  4  Gar,  Jk  P.  22,)  who  refused  an  amendment 
of  a  variance  which  would  not  have  occurred  if  common  cart 
had  been  taken  in  the  drawing  of  the  decUxration  ;  thus  sacrific- 
ing the  suitor  for  the  sake  of  punishing  the  attorney. 

[  ♦cxxviii  ]    •       *NoTB  (7.)    See  p.  97. 

The  subject  of  arrest  of  judgment  is  treated  by  some 
writers  as  a  branch  o{ pleading,  and  by  others  as  one  ofprac" 
tice.  The  learned  author  of  the  present  work  has  explained 
the  topic,  in  his  pages,  as  one  connected  with  the  latter  title. 
In  the  work  of  Mr.  Gould  on  the  Principles  of  Pleading,  the 
doctrine  of  arrest  of  judgment  is  given  in  connection  with 
that  of  Repleader,  another  topic  explained  by  Mr.  Sergeant 
Stephen  in  his  first  chapter,  on  the  proceedings  in  an  action. 
And  the  former  writer  observes,  that  the  principal  object 
of  inquiry,  under  the  head  of  arrest  of  judgment,  is,  what 
defects  of  substance  are,  and  what  are  not,  cured  by  verdict, 
on  common-law  principles.  Qould*s  PI.  494.  He  then  pro- 
ceeds to  treat  of  arrest  of  judgment,  first,  for  defects  in  the 
pleadings  ;  and  secondly,  for  defects  in  the  verdict.  The  first 
division  of  the  subject  appears  to  the  editor,  to  be  wholly 
involved  in  that  of  pleading,  and  the  second,  in  that  of 
practice.  Be  this  as  it  may,  the  discussion  of  the  doctrine 
of  arrest  of  judgment  by  the  American  author,  ifith  a  view 
to  the  principles  on  which  it  is  founded,  is  luminous  and 
able,  and  seems  to  supply  a  disquisition  on  a  topic,  as  in- 
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deed  his  work  does  on  a  few  other  topics,  upon  which  the 
pages  of  Mr.  Sergeant  Stephen  appear  meagre.  The  editor 
cannot  refrain,  therefore,  from  recommending  to  students 
of  law  in  this  country,  the  work  of  Mr.  Gould  for  perusal, 
after  or  in  connection  with,  that  of  the  one  before  us.  In 
order  to  furnish  the  reader  with  an  instance  of  a  departure, 
by  some  of  the  courts  of  this  country,  from  an  incon- 
venient English  rule,  appertaining  to  the  head  of  arrest  of 
judgment,  (a  departure  which  Mr.  Oould  disapproves  of,  but 
in  the  opinion  of  the  editor  without  reason) — the  editor  will 
present  here  the  discussion  of  the  second  division  of  the 
subject — i.  e.  arrest  of  judgment  for  defects  in  the  verdict. 

Judgment  is  sometimes  arrested,  when  the  pleadings  are 
good,  for  fEiuIts  in  the  verdict,  (Bao.  Abr.  Verdict,  M.)  If 
the  verdict  varies  subatantially  from  the  issue,  (as  if,  instead 
of  finding  the  matter  in  issue,  either  way,  the  jury  find 
something  foreign  to  it;)  judgment  must  be  arrested — be- 
cause the  finding  does  not  ascertain  the  matter  of  fact  in 
issue,  and  cannot,  therefore,  show  for  which  party  judgment 
ought  to  be  given.  (2  Roll.  Abr.  707,  719.  Bac.  Abr.  Ver- 
dict, 0.    2  Vent.  151.) 

The  rule  is  the  same,  when  the  verdict  finds  only  part  of  , 
the  matter  in  issue — omitting  to  find,  either  way,  another 
material  part.    (Cro.  Eliz.  183.    Andr.  156.    Bac. 
Abr.  Verdict.    M.  *3  Leon.  82.    2   Stra.  1089.)  [♦cxxix] 
For  it  is  the  duty  of  the  jury  to  ascertain,  and 
that  of  the  court  to  give  judgment  upon,  all  the  material 
&ct8,  put  in  issue  by  the  pleadingd.    But  a  verdict,  finding 
the  whole  aiibstance  of  the  issue,  is  good — although  it  be 
silent,  as  to  what  is  immaterial:  (Co.  Litt.  227,  a.)    Since 
the  latter  cannot  afiect  the  merits  of  the  controversy. 

A  verdict,  finding  the  whole  issue,  or  the  substance  of 
it,  is  not  vitiated  by  finding  more.  (Beg.  PI.  219.  6  Co. 
46.  Bac.  Abr.  Verdict,  N.  6  Mass.  R.  804.)  For  the  find- 
ing  of  what  was  not  in  issue  is  but  surplusage ;  and  utile 
per  inutile  non  vitiatur. 
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In  general,  where  one  count  in  a  declaration  is  good,  and 
another  substantiallj  ill,  if  the  jwry^  upon  a  plea  to  the 
whole  declaration,  or  npon  a  default,  find  a  general  verdiot 
for  the  plaintiff,  with  entire  damages,  (i.  e.  without  dUcrimi- 
fiatirig  in  the  assessment  of  the  damages,  between  the  dif- 
ferent counts;)  the  defendant  may  arrest  the  judgment;  or 
if  the  judgment  is  given,  in  pursuance  of  the  yerdict,  may 
reverse  it  by  writ  of  error.  (1  T.  B.  151,  508,  582.  8  lb. 
486.  2  Saund.  171,  b.  (n.  1.)  Bao.  Abr.  Damages,  D.  8. 
Cro.  Eliz.  829.  Bull.  N.  P.  8.  2  H.  Black.  818.  Doug. 
781.  1  Caines,  B.  847.  2  Mass.  B.  58,  408.  5  Oreenleaf, 
446.  9  Pick.  547«)  For  it  is  impossible  for  the  court,  judg- 
ing as  it  must,  from  the  record  alone,  to  discover  on  which 
count  the  damages  were  assessed,  or  what  proportion  of 
them  may  have  been  assessed  on  the  one,  or  the  other :  and 
the  jury,  as  the  law  presumes,  are  as  likely  to  have  assessed 
them  on  a  bad  count  as  on  a  good  one.* 

The  above  rule,  however,  applies  only  to  civil  actions. 
If,  therefore,  an  indictment  contains  several  counts,  of  which 
one  is  good,  and  the  others  ill ;  the  court,  on  a  general  ver- 
dict of  "guilty,"  will  award  the  punishment  on  the  good 
counts  only.    (2  Burr.  985.    Doug.  780.     1  Bos.  &  Pul. 


*  In  Grant  v.  Astle,  (Dong.  730,)  Lord  Man^dd  expresMd  his 
probatioli  of  this  role,  as  being  ^'inconrenient  and  ill-founded;"  and  tha 
oonrts  of  several  of  the  United  States  have  rejected  it.  (S  Connect.  R.  324, 
358.  2  Bay,  S04,  439.  1  Hen.  &  Mnnf.  361.)  Tet,  no  mle  appears  to  be 
more  clearly  warranted,'  by  the  original  principles  of  law,  than  this.  For 
the  judgment  of  the  court,  which  is  only  an  inference  of  law,  from  the 
facts  ascertained  upon  the  record,  must  always  be  formed  from  the  /ocs  of 
the  TBOord  itUlf^  and  from  thai  alone.  And  as  the  jurors  are,  and  must  be* 
presumed  to  know  nothing  of  the  sufficiency  or  insufficiency  of  counts ;  the 
conclusion  seems  perfectly  just,  in  legal  theory,  that  the  damages  are  as 
likely  to  hare  been  assessed,  in  part,  or  in  whole,  npon  a  bad  count,  as 
npon  a  good  one.  In  regard  to  the  alleged  practical  ineonvtnience  of  the 
rule,  courts,  not  bound  by  it,  are  doubtless  at  liberty  to  judge  for  them- 
seWes;  but  material  deviations  from  well  established  principles  of  the 
common  law,  are,  in  general— 4o  say  the  least— of  very  questionable  expe« 
iiency. 
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186-7.  lSalk.884.  ♦2  Ld.  Ray.  886.  IJohns. 
B.  822.)  But  this  role  is  in  no  degree  inconsist-  [  *ozxx  ] 
ent  with  the  principle  of  that  which  prevails  in 
civil  suits.  For,  in  criminal  cases,  no  daTnages  are  assessed ; 
nor  is  it  the  province  of  the  jary  to  decide  upon  the  pun- 
ishment incurred  by  the  offence.  This  is  to  be  determined 
exclusively  by  the  court;  whose  proper  duty  it  is,  to  judge 
of  the  suf&ciency  of  the  several  counts,  and  to  give  sen- 
tence against  the  prisoner,  upon  that,  or  those,  only,  which 
they  jSnd  to  be  sufficient  in  law,  ^     ' 

In  dvil  cases  also,  where  the  declaration  contains  a  good 
and  a  bad  count,  and  a  general  verdict  is  found  for  the 
plaintiff,  with  entire  damages ;  if  it  appears,  from  the  notes 
of  the  judge,  before  whom  the  trial  was  had,  that  no  part 
of  the  evidence,  exhibited  to  the  jury,  applied  to  the  bad 
count ;  the  verdict  may  be  amended,  by  order  of  the  court, 
BO  as  to  apply  to  the  good  count  only :  After  which  amend- 
ment, the  court  will  give  judgment,  (in  pursuance  of  the 
verdict,)  for  the  plaintiff  on  that  count  only.    (Doug.  876. 

1  Saund.  171,  (b.  n.  1.)    1  Bos.  &  P.  829.    7  Mass.  K.  858. 

2  Johns.  Cas.  18.— Fid.  1  H.  Black.  78.  6  Taunt.  67.) 
For,  as  the  verdict  stands,  after  the  amendment,  and  before 
judgment  is  given,  it  appears  from  the  face  of  the  record 
itself,  that  the  damages  were  assessed  only  on  the  good 
count. 

If  the  jury  assess  damages  separately,  upon  each  of  the 
counts,  where  some  are  good,  and  others  ill ;  the  court  will 
arrest  the  judgment  on  the  bad  counts  only ;  and  give  judg- 
ment for  the  plaintiff,  for  the  damages  assessed  on  those 
which  are  good :  (8  T.  R.  433,  435.  Stra.  189,  808.  4  Burr 
2022,  Vid.  6  Taunt.  629.)  For  in  this  case,  the  record  will 
distinctly  show,  to  what  part  of  the  damages  assessed,  the 
plaintiff  is  by  law  entitled,  and  to  what  part  of  them  he 
has  no  legal  claim ;  and  the  court  is  thus  enabled  to  distin- 
guish between  them,  in  giving  judgment. 

If,  in  a  special  verdict,  the  jury  find  only  the  evidence  of 
a  material  fact,  instead  of  the  fact  itself,  or  otherwise  omit 
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to  find,  upon  such  a  fact»  either  way ;  no  judgment  can  be 
rendered  upon  the  finding,  for  either  party :  since  a  matter 
of  fiict  essential  to  the  determination  of  the  caase,  is  left 
unascertained  by  the  verdict.  (10  Co.  5&-7.  8  Barr.  1243. 
1  East»  111.  Esp.  Dig.  590.)  Thus,  if  in  trover,  on  the 
general  issue  pleaded,  the  jury  return  a  special  verdict^ 
finding  the  property  in  the  goods  to  be  in  the  plaintiffs 
the  loss  of  them,  by  him — the  finding  of  them,  by  the  de- 
fendant— and  the  refusal  of  the  latter  to  restore  them,  on  the 
flaintiff^B  demand — without  showing  any  fact,  either  amount- 
ing to  a  conversion,  or  disproving  it;  the  court  can  render 

no  judgment  upon  the  verdict.  (Ibid.)    For  the 
[  *czxxi  ]   conversion,  *which  is  the  gist  of  the  action,  is 

neither  found  nor  denied,  by  it;  the  demand 
and  refusal  being  only  primA  facie  evidence  of  a  conversion. 
In  all  the  foregoing  cases,  in  which  judgment  is  arrested 
for  defects  in  the  verdict^  a  venire  de  novo  must  be  awarded — 
i.  e.  another  jury  must  be  summoned,  to  try  the  same  issue ; 
(Bac.  Abr.  T.  B.  691 ;)  but  no  repleader  is  awarded  in  such 
a  case — the  &ult  being,  not  in  the  pleading,  but  in  the 
verdict. 
Verdict,  M.   Doug.  877-8.   10  Co.  118, 119.  2  Stra.  1052-3.  6 

NoTB  (8.)    See  p.  205. 

The  learned  author  having  explained  the  nature  of  pleas 
in  confession  and  avoidance  in  connection  with  the  rule 
that  they  should  give  implied  color,  it  may  be  well,  before 
the  reader  proceeds  to  the  perusal  of  his  explanation  of 
the  doctrine  of  express  color  in  such  pleas,  to  mention  a 
rule  in  relation  to  these  pleas,  of  too  much  importance  to 
be  wholly  overlooked.  When  a  party  fully  confesses  and 
avoids  his  adversary's  allegations  by  new  matter  of  his 
own,  he  cannot  also  traverse  those  allegations.  1  Saund. 
22,  n.  2.  Because,  1st,  this  would  not  only  be  repugnant  to 
the  party's  own  confession,  but,  2dly,  it  would  be  enabling 
him  by  his  traverse,  to  prevent  his  adversary  from  denying 
the  facts  which  avoid  his  title.    1  Saund.  209,  n.  8.     1st. 
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Thus,  the  defendant  pleads  a  release  and  the  plaintiff  replies, 
that  it  was  given  by  duress.  Should  he  also  traverse  the 
release,  he  would  contradict  his  own  allegation  of  duress 
which  confessed  the  release  and  avoided  it  Thus  also,  if 
the  defendant  pleaded  infancy^  and  the  plaintiff  replies 
necessaries,  or  a  promise  after  full  age ;  a  traverse  by  him,  in 
addition,  of  the  allegation  of  infancy  would,  for  the  same 
reason,  be  repugnant  and  ill.  2dly.  Thus,  in  ejectment  on 
a  lease  by  A.,  plea,  that  before  A.  had  any  estate,  B.  was 
seized  thereof  in  fee,  from  whom  it  descended  to  his  heir 
the  defendant,  and  that  A.  entered  and  was  seized  by  abate- 
ment ;  replication  confessing  the  seisin  of  B.,  and  that  he 
devised  it  to  A.  in  fee,  and  traversing  that  A.  was  seized 
by  abatement :  This  replication  was  held  ill  on  demurrer, 
because  it  confessed  and  avoided,  and  also  traversed  the 
abatement ;  for,  the  plaintiff  making  a  title  by  way  of  de- 
vise from  the  ancestor,  that  proves  the  entry  was  lawful, 
and  not  by  abatement,  as  the  defendant  supposed.  Bedell 
V.  Lull,  Teh.  151.  1  Brouml.  144.  Oro.  J.  221,  8.  0.  1 
Saund.  209,  n.  8.  Oystead  v.  Shed,  18  Mass.  Rep.  520.  In 
some  of  the  old  books,  it  is  said,  that  after  confession  and 
avoidance,  there  need  not  be  a  traverse ;  and  the 
rule  is  so  ^stated  by  Comyns  and  by  Bacon.  [*cxxxii] 
Yelv.  151  n.  Com.  Dig.  Pleader^  O.  3.  Ba^.  Ahr. 
Pleas,  Jkc.  H.  1.  Formerly  a  traverse  in  such  case  was  held 
to  be  mere  duplicity,  and  to  be  excepted  to  only  by  special 
demurrer.  2  V&fU.  212.  2  LtUw.  1558.  Carth.  166.  Telv. 
151  n. 

Note  (9.)    See  p.  229. 

The  exception  to  this  general  rule  of  pleading,  stated  in 
the  text,  though  a  great  anomaly,  was  recognized  by  Lord 
Hobart  in  Brickhead  v.  Archbishop  of  York,  Hob.  198,  and  it 
is  laid  down  in  all  the  treatises  on  pleading,  as  effectual  and 
operative.  Yet  the  breach,  when  assigned,  is  not  issuable 
or  traversable,  nor  can  the  defendant  give  any  answer  to 
it ;  1  &iund.  103,  n.  1,    Hob.  233.     Telv.  158,  26.     Winch, 
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121 ;  for  any  answer  to  the  breach  mast  necessarily  admit 
the  existence  of  the  award,  and  would  consequently  be  a 
departure  from  tfae  plea.  1  Saund.  103,  n.  1.  1  MbdL  227. 
T,  Bay,  94.  The  only  answer  which  the  defendant  can 
make,  is  to  be  found  in  the  case  of  Barrett  ▼.  Fletcher^  Yelv* 
158.  1  Brouml.  105.  Oro.  Jac.  220,  &  C,  which  was  debt 
on  a  bond  for  performance  of  an  award;  the  defendant 
pleaded,  "  no  award ;"  the  plaintiff  replied  an  award,  (but 
withoat  assigning  a  breach,  and  thereby  committing  a  fatal 
mistake ;)  the  defendant  rejoined,  that  the  deed  of  the 
award  pleaded  was  not  the  deed  of  the  arbitrators,  and  on 
this  issue,  he  is  at  liberty  to  show  that  the  award  is  void. 
1  Saund.  108,  n.  1.  Should  this  issue  be  found  for  the 
plaintiff,  the  court  would  still  arrest  the  judgment  for  the 
error  in  the  replication,  Barrett  r.  Fletcher,  vhi  supra,  which, 
howeyer,  would  be  equally  fatal,  as  matter  of  substance,  on 
general  demurrer.  1  Saund.  108,  n.  1.  The  reason  given 
why  the  plaintiff  is  in  such  case  bound  to  show  a  breach, 
which  the  learned  author,  in  his  note  to  his  text,  conceives 
not  to' be  a  satisfactory  one,  is  this: — ^that  an  award  may 
be  good  in  one  part,  and  void  in  another;  therefore  the 
court  should  be  enabled  to  judge  whether  the  plaintiff 
has  brought  his  action  for  a  breach  which  entitles  him  to 
maintain  it 

Note  (10.)    See  p.  247. 

Mr.  Sergeant  Williams  comments  upon  this  case  as  fol- 
lows :  where  an  action  is  brought /or  damages,  in  which  the 
plaintiff  is  entitled  by  law  to  recover  in  proportion  to  the 
loss  or  injury  he  has  actually  suffered,  it  seems  to  follow, 
that  a  traverse,  which  ties  him  up  to  prove  the  whole  dam- 
age, stated  in  his  ^declaration  before  he  can  re* 
[*cxxxiii]  cover  at  all,  is  contrary  to  the  principles  of  law 
which  govern  actions  of  this  kind  and  there- 
fore cannot  be  supported.  It  shall  not  be  permitted  to  a 
defendant,  by  expressly  traversing  any  allegation  in  the 
declaration  by  a  formal  traverse,  to  compel  the  plaintiff  to 
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travel  more  than  he  would  be  boand  to  do,  if  the  defendant 
had  pleaded  the  general  issue  only  to  the  declaration.  Now 
if  the  general  issue  had  been  pleaded,  the  plaintiff  would 
not  have  been  bound  to  have  proved  a  loss  of  the  ship  and 
all  the  other  things  mentioned  in  the  declaration,  but  it  would 
have  been  enough  for  him  to  have  shown  a  loss  of  part 
onlj,  and  he  would  have  recovered  damages  accordingly, 
2  Saund.  207,  n.  24.  Gardiner  v.  Croaadale,  2  Burr.  904. 
This  circumstance  seems  to  distinguish  cases  of  this  kind 
from  those  cases  before  cited  out  of  Yelverton  and  Dyer,  See 
the  case  in  Dyer  quoted  in  the  text,  ante,  p.  248,  and  the 
case  in  Yelverton,  po9t,  the  succeeding  note. 

NoTB(ll.)    See  p.  248. 

Mr.  Sergeant  Williams  says,  (2  Saund.  206,  a,  note  22,) 
that  this  (Sir  Francis  Leakeys  case,)  is  very  material,  as  fur- 
nishing so  useful  a  guide  to  direct  the  pleader's  judgment 
in  deciding  what  allegations  are  proper  to  be  made,  and 
shows  the  great  advantage  which  immaterial  and  irrelevant 
allegations  give  to  the  opposite  party.  The  rule  which  the 
learned  author  is  illustrating  by  that  case,  may  be  thus 
stated:  Where  the  plaintiff  alleges  more  than  he  need  in 
his  declaration,  or  where  any  party  in  any  of  the  pleadings 
makes  a  substantive  averment^  or  alleges  a  precise  estate, 
which  he  is  not  bound  to  do,  if  they  be  material  and  bear 
on  the  question,  he  gives  the  other  party  the  advantage  of 
traversing  them.  2  Saund,  207,  n,  24.  Thus,  in  assumpsit 
for  not  permitting  the  plaintiff  to  fell,  according  to  con- 
tract, as  many  trees  as  would  amount,  together  with  what 
had  been  already  felled,  to  a  thousand,  the  plaintiff  averred 
that  he  had  felled  only  800 ;  the  defendant  pleaded  that  the 
plaintiff  had  felled  1000,  and  traversed  that  he  had  felled 
only  800,  on  domurrer  to  the  plea,  this  traverse  was  held 
good.  For  the  plaintiff  by  alleging  the  felling  of  800  trees 
only,  which  was  a  matter  issuable,  had  given  an  advantage 
to  traverse  as  he  had  done :  for  every  maUer  of  fact  alleged 
by  the  plaintiff  may  be  traversed  by  the  ck/endant,  and  the  dc' 
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fendant  hy  way  of  traverse  may  annoer  the  matter  alleged  m 
the  same  words  as  the  plaintiff  ?ias  alleged  them  ;  and  the  plain- 
tiff, having  by  their  demurrer  confessed  the  felling  of  1000 
trees,  which  was  their  fall  bargain  at  first,  ^showed  that 

there  was  no  consideration  on  which  to  ground 
[  *cxxxiy  ]  their  action.    See  this  case  further  illustrated, 

in  2  Saund.  206,  note  21,  and  lb.  207,  note  24. 

Note  (12.)    See  p.  804. 

Mr.  Oould,  in  his  Treatise  on  the  Principles  of  Pleading, 
{Oh,  IV.  §  7-13,)  gives  the  following  explanation  of  the 
term,  title,  in  illustration  of  the  rule,  that  the  declarcttion 
must  show  title.  It  will  be  observed  that  this  author  pur- 
sues the  method  of  treating  the  various  subjects  of  plead- 
ing, that  is,  in  the  order  of  declaration,  plea,  replication, 
&c.,  while  a  distinctive  feature  of  Mr.  Sergeant  Stephen's 
work,  is  to  divide  the  subject  in  reference  to  the  different 
objects  or  results  which  its  rules  are  conceived  respectively 
to  contemplate. 

''  The  declaration,  being  the  statement  of  those  &cts  on 
which  the  plaintiff  founds  his  right  of  recovery,  must  of 
course  allege  all  thai  is  essential  to  his  right  of  action.  For 
he  can  recover  only  secundum  allegata  et  probata ;  and  can 
legally  prove  no  material  fact,  which  the  declaration  does  not 
allege. 

"The  first  and  most  comprehensive  rule,  in  respect  to 
the  requisites  of  a  declaration,  is  that  it  must  show  a  title, 
(i.  a  a  right  of  action,)  in  the  plaintiff.  If  then  the  ciscbra- 
tion,  which  is  the  foundation  of  the  suit,  is  insuficient  in 
law  to  warrant  a  judgment  in  the  plaintiff's  favor,  no  sub- 
sequent allegation  on  his  part  can  entitle  him  to  a  recovery. 
He  must  recover  upon  the  grounds  on  which  he  first  places 
his  claim,  or  not  at  all. 

'*  If,  therefore,  the  declaration,  though  otherwise  suficient, 
di3c1oBes  any  fact,  which  shows  that  at  the  commencement  of 
the  suit  the  plaintiff  had  no  right  of  action,  he  cannot  have 
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judgmcDt :  As  when  in  debt  on  an  obligation,  it  appeared 
from  the  declaration,  that  the  writ  bore  date  htfort  the  time 
of  payment  appointed  in  the  deed.  For  the  cause  of  action 
must  be  complete  at  the  time  when  the  suit  is  commenced.  If 
it  is  not  then  complete,  the  complaint  of  the  plaintiff  must 
of  necessity  be  either  untrue^  or  insufficient  in  law^  After 
excepting  the  interest  on  a  "demand  from  the  operation  of  the 
rule,  he  proceeds : — 

'  So  also,  if  the  declaration  omits  the  averment  of  any  part, 
which  is  of  the  gist  of  the  action — (as,  if  no  consideration  be 
alleged  in  assumpsit, — no  conversion  in  trover,  &c. ;)  the 
omission  is  fatal. 

"  The  gist  of  the  action  is  that,  without  which  there  is  no 
cause  of  action.    It  comprehends,  therefore,  what- 
ever is  indispensable  *in  law  to  a  right  of  recovery.  [  cxxxv  ] 
Hence,  if  anything  of  the  kind  be  omitted,  no  title 
can  appear  from  the  declaration ;  and  the  defect  is  of  course 
incurable." 

To  the  last  rule,  that  a  fact  which  goes  to  constitute  the 
gist  of  the  action  must  be  averred  in  the  declaration,  there 
is  in  the  old  books  an  exception,  which  created  a  singular 
anomaly  in  pleading.  It  is,  that  the  omission  of  the  aver- 
ment of  want  of  probable  cause,  in  an  action  for  malicious 
prosecution,  could  not  be  excepted  to  even  by  demurrer. 
It  was  so  solemnly  adjudged  in  the  case  of  Jones  v.  Given, 
Oilb.  Cos.  201 ;  S.  0, 10  Afod.  214.  And  no  subsequent  case 
has  been  found  in  the  English  books,  which  overrules  that 
decision,  unless  the  case  of  Carman  v.  Trueman^  {in  Error,) 
1  Bro,  P.  G.  101,  can  be  so  designated.  In  2  Munford,  28. 
Roane,  J.,  says,  that  there  is  considerable  contrariety  and 
diversity  in  the  old  books  and  entries  on  this  subject;  but 
that  the  averment  at  this  day  is  a  sine  qua  non  So  in 
White  V.  Dingley,  4  Mass,  Rep,  4S6,  per  Parsons^  C.  J.  See 
also  Ellis  V.  Thilman,  3  CalFs  Rep.  8.  It  has  been  decided 
in  Virginia,  that  this  averment  is  equally  necessary  in  an 
action  on  the  case  for  a  conspiracy  to  prefer  a  &lso  and 
84 
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malicious  prosecution.    Kirtley  v.  Deck,  2  Munf.  10.   Aliter, 
in  Pennsylvania.     Oriffith  y.  Ogh,  1  Binney,  172. 

Note  (18.)    See  p.  409. 

This  rule — that  a  declaration  may  be  good  as  to  pari  of 
what  the  plaintiff  demands,  and  ill  for  the  residue,  applies 
of  course  to  a  declaration,  though  consisting  of  but  a  single 
count.  The  learned  author  has  furnished  no  illustrations 
of  the  rule,  and  the  following  are  therefore  ojBfered :  If  in 
covenant  broken,  the  declaration  assigns  two  breaches,  one 
of  which  is  well  assigned,  and  the  other  ill — or,  if  in  trover 
for  two  chattels,  one  of  them  is  sufficiently  described,  and 
the  other  not  so ;  the  plaintiff  may  in  either  case,  should 
the  whole  declaration  be  demurred  to,  have  judgment  for 
that  which  is  well  pleaded.  1  Saund.  286,  n.  9 ;  2  Id.  880, 
n.  14.  Laws  an  Plead.  69.  11  East,  565.  8  Caines^a  Bep.  89. 
Gould  on  PI.  195.  For  in  these,  and  all  similar  cases,  that 
part  of  the  declaration,  which  is  sufficient,  shows  of  itself 
a  complete  right  of  action,  which  cannot  be  destroyed  by 
the  part  which  is  worthless.  QovJdj  ubi  sup.  But,  as  stated 
in  the  text,  the  faulty  part  should  relate  to  a  distinct  demand 
divisible  from  the  rest;  for,  if  a  declaration  founded  on  one 
indivisible  demand — as,  on  a  single  promise,  or  the  conver- 
sion of  a  single  chattel, — is  ill  in  part,  it  is  necessarily  so  in 
toto.     Gould,  196,  n. 

[*cxxxvi]  *N0TB(14.)    See  p.  421. 

Numerous  special  pleas  in  trover,  amounting  to  the  gene- 
ral issue,  may  be  found  in  the  books,  which  seem  to  have 
passed  sui  silerUio,  but  may  be  accounted  for,  in  part,  by 
the  doctrine  that  pleas  amounting  to  the  general  issue  were 
not  to  be  demurred  to,  as  they  might  be  allowed  at  the 
discretion  of  the  court,  if  they  did  not  lead  to  too  much 
prolixity,  and  that  exception  was  to  be  taken  to  such  pleas 
by  motion  only.  Ward  v.  Blunt,  Cro.  Eliz.  147.  Warner  v. 
Wainsford,  Hob.  127.  Aylesuwrth  v.  Harrison,  Winch,  20. 
E^ng  V.  Botham,  1  Freem.  89.     Whittelsey  v.  Wolcott,  2  Day; 
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431,  Telv.  174,  b.  In  Kennedy  v.  Strong,  10  Johns.  291,  it 
is  said  that,  though  the  old  books  contain  namerous  pre- 
cedents of  special  pleas  in  trover,  they  are  deservedly  'dis- 
countenanced in  modern  times,  as  leading  to  unnecessary 
expense  and  troublesome  prolixity;  and  that  though  a 
special  plea  in  trover  was  admitted  in  the  case  of  Webb  v. 
Fox,  7  T.  R,  891,  yet  Lord  Kenyon,  who  censured  the  plea, 
said  it  would  have  been  bad  on  special  demurrer. — The 
question  whether  an  exception  to  a  plea  as  amounting  to 
the  general  issue,  is  to  be  made  by  demurrer  or  in  the  form 
of  a  motion,  is  perspicuously  examined  by  Mr.  Gould  in 
his  Treatise  on  the  Principles  of  Pleading,  ch.  vi.  §  86-88. 

The  subject  of  special  pleading  in  the  action  of  trover  is 
one  of  some  difficulty.  It  is,  indeed,  not  easy  to  frame  one 
in  the  majority  of  cases  that  is  not  liable  to  the  objection 
of  amounting  to  the  general  issue.  In  Devoe  v.  Coridon, 
1  Keb.  805,  Twisdbn,  J.,  says,  ''there  is  no  plea  in  trover 
but  a  release  and  the  general  issue;  every  plea  in  justifica- 
tion being  but  tantamount.^'  In  Hartford  v.  Jones^  2  SoXk, 
654,  1  Ld,  Baym,  898,  Lord  Holt  says  he  never  knew  but 
one  special  plea  good  in  trover,  except  a  release,  and  that 
was  in  Yelverton,  198.  These  dicta^  however,  says  the  able 
annotator  of  Yelverton's  Beports,  do  not  furnish  a  correct 
rule.  Telv.  174,  a.  In  1  Chit.  Plead.  586-7,  {fith  Am.  fr. 
6th  Lond.  edit.)  the  doctrine  is  stated  thus :  ''  In  tbover,  the 
general  issue  is  not  guilty;  and  it  is  not  usual  in  this  action 
to  plead  any  other  plea,  except  the  statute  of  limitations, 
and  a  release.  The  bankruptcy  of  the  plaintiff,  when  it  is  a 
defence,  may  be  given  in  evidence  under  the  general  issue. 
The  defendant,  however,  is  at  liberty  to  plead  specially  any- 
thing which  admits  the  property  in  the  plaintiff,  and  the 
conversion,  but  justifies  the  latter.  The  statute  of  limita- 
tions must  be  specially  pleaded,  and  it  seems  to  be  judicious 
to  plead  specially  a  former  recovery,  or  verdict,  in  a  prior 
action."  With  regard  to  the  position  in  the 
preceding  ♦quotation,  that  the  defendant  is  at  [♦cxxxvii] 
liberty  to  plead  specially  anything  which  ad- 
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mits  the  property  in  the  plaintiff  and  the  conversion,  but 
justifies  the  latter,  the  editor  of  Yelverton's  Reports  sajs, 
that  the  authorities  cited  by  Ghitty  do  not  warrant  it  He 
further  says :  ''  It  is  conceived  that  it  is  absurd  to  speak  of 
justifying  a  conversion.  Conversion,  ex  vi  termini^  imports 
an  unlawful  act,  which  cannot  be  justified  any  more  than 
larceny  or  murder."  After  offering  several  arguments  in 
support  of  this  view,  he  proceeds — "The  rule  of  pleading 
in  trover,  seems  to  be  more  correctly  stated  in  1  Tidd's  Prac 
698,  thus^ — 'the  defendant  may  plead  specially  anything 
which,  admitting  the  plaintiff  had  once  b.  cause  of  action, 
goes  to  discharge  it.' — Thus  a  release  may  be  pleaded,  as 
was  always  held ;  accord  and  satis&ction ;  arbitrament  and 
award ;  former  recovery  for  the  same  conversion,  either  in 
trover  or  some  other  concurrent  remedy.  So  the  statute  of 
limitations  may  be  specially  pleaded  in  trover.  In  Mark- 
ham  &  Pitt's  case,  8  Leon.  205,  outlawry  of  the  plaintiff 
was  pleaded  after  an  imparlance,  and  was  held  to  be  a  good 
bar.  These  two  last  instances,  in  which  a  special  plea  in 
bar  has  been  allowed,  come  fairly  perhaps  within  the  spirit 
of  the  rule  as  stated  by  Mr.  Tidd,  though  not  within  the 
letter  of  it."     Yelv.  174,  a,  174,  6,  by  Metcalf* 

*  Perhaps  the  meaning  of  Chitty,  though  coached  in  language  different 
from  Tidd's,  and  not  so  felicitous,  is  the  same  as  the  latter's.  To  admit 
that  the  plaintiff  *'  had  once  a  cause  of  action,"  is  the  same  thing  as  to 
arlmit,  ''property  in  the  plaintiff  and  the  conversion;"  then,  if,  instead 
of  the  word  just^fieM,  the  word  avoids  had  been  used,  the  two  statements  of 
the  doctrine  wonld  hare  been  identical.  The  object  of  both  writers  was 
to  show  that  it  was  necessary  to  confus  and  avoid  the  conTersion;  and 
pleas  in  copfession  and  avoidance  being  distinguished— as  pleas,  1st,  in 
ju8i\fication^  denying  that  the  plaintiff  ever  had  any  right  of  action,  and 
2dly,  in  discharge^  or  showing  that  though  he  ones  had  a  right  of  action,  it  is 
discharged  by  some  matter  subsequent,  (the  former  showing  some  excuse 
of  the  matter  charged  in  the  declaration,  and  the  latter  some  release 
of  that  matter,)  Mr.  Chitty  inadvertently  used  a  word  that  appeared  con- 
tradictory, as  tending  to  deny  that  the  plaintiff  ever  had  any  right  of  action ; 
whereas,  having  described  the  plea  as  confessing  the  right  of  acdon,  by 
admitting  the  property  in  the  plaintiff,  and  the  conversion,  he  should 
have  said  that  it — the  conversion — ^must  be  avoided  or  releoMd^  and  not 
justified^  by  some  matter  subsequent. 
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On  Btnct  principles  of  pleading,  continues  the  same  writer, 
the  defendant  not  only  may,  bat  ought  to  plead  specially  all 
the  above  mentioned  matters  of  discharge,  except  perhaps 
that  of  a  former  recovery  in  assumpsit.  These  principles, 
however,  have  been  relaxed,  and  a  broader  line  taken  in 
actions  upon  the  case.  In  these  actions  it  is  held,  in  general, 
that  matters  ex  postfacto^  which  show  that  the  cause  of  action 
has  been  discharged,  are  good  defences  under  the  general 
issue.  It  is  probably  too  late  to  recall  these 
cases  to  the  strict  principle.  •Where  the  de-  [  *cxxxviii  ] 
fendant  sells  the  goods  of  the  plaintiff  wrong- 
fully, the  plaintiff  may  waive  the  tort,  and  bring  assumpsit 
for  the  price ;  and  in  such  case,  Lord  Holt  says  the  recovery 
may  be  given  in  evidence  on  the  general  issue  in  trover 
brought  for  the  same  goods ;  because  by  bringing  assumpsit 
the  plaintiff  affirms  the  act  of  the  defendant  in  the  sale  to  be 
lawful  and  consequently  the  sale  of  them  is  no  conversion. 
Lamine  v.  Dorrel,  2  Ld.  Baym.  1217. 

Pleas  in  justification  are  not  only  inconsistent  with  the 
admission  of  a  conversion,  and  therefore  absurd — but 
amount,  as  Twisden,  J.,  justly  says,  to  the  general  issue, 
unless  they  are  of  the  nature  above  stated.  The  plaintiff 
must  prove  his  property,  general  or  special,  in  the  goods ; 
possession,  actual  or  constructive;  and  such  an  unlawful 
disposition  of  them  by  the  defendant,  as  amounts  <to  a 
technical  conversion.  Any  evidence  to  rebut  this  proof,  in 
either,  particular,  may  be  given  under  the  general, issue. 
Thus,  the  bankruptcy  of  the  plaintiff  before  the  supposed 
conversion  may  be  given  in  evidence  under  the  general 
issue,  as  his  property  vests  in  his  assignees,  by  relation, 
from  the  time  of  the  act  of  bankruptcy  committed ;  and  a 
special  plea  of  bankruptcy  in  such  case  amounts  to  the 
general  issue.  7  T.  B.  S91.  On  these  principles,  the  special 
plea,  in  Kenicot  v.  Bogan,  Yelv.  199 ;  S.  C.  2  Bulst.  250 ; 
Garth.  1, — which  was  trover  for  two  tuns  of  wine,  justify- 
ing a  conversion  of  the  wine  to  the  use  of  the  king  for 
prisage,  was,  though  approved  by  Lord  Holt,  clearly  bad« 
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Yelv.  174  h.  So,  a  plea  in  trover,  that  the  goods  had  been 
consigned  by  the  plaintiff  to  the  defendant  on  commission, 
and  that  the  latter  had  sold  them  pursuant  to  the  plaintiff's 
order,  is  bad  as  amounting  to  the  general  issue.  Kennedy 
v.  Strong,  10  Johns.  288.  So,  a  plea  to  an  action  of  trover 
for  a  buggy,  that  it  had  been  delivered  to  the  defendant 
upon  a  contract  of  bailment  for  hire,  and  that  it  had  been 
destroyed  by  accident  without  the  fault  of  the  defendant,  is 
bad  for  the  same  reason.  Carter  v.  Tarns,  D.  Ct,  PhilacL 
1886,  MS.  But,  a  plea  in  trover,  that  A.  was  possessed  of, 
and  lost  the  goods,  that  B.  found  them  and  gave  them  to 
the  plaintiff,  who  lost  them,  and  that  the  defendant  found 
them,  and  by  the  command  of  A.  converted  them,  was  held 
sufficient^  because  it  gave  an  implied  color  by  confessing 
the  possession  and  property  in  the  plaintiff,  against  all  but  the 
lawful  owner.  1  Chit.  Plead.  560.  Oro.  El.  262,  639.  8 
Co.  90,  6.  Com,  Dig.  Pleader ,  E.  14,  ace.  Latch,  185.  1  Leon. 
178,  semib,  contra.  So,  in  trover  for  a  dog,  the  defendant 
may  plead  that  E.  F.  was  seised  in  fee,  and  lord  of  a  certain 
manor,  and  that  he,  by  warrant,  appointed  the  defendant 
gamekeeper,  and  that  such  warrant  was  duly  entered  with 

the  clerk  of  the  peace,  and  that  a  certain  person 
[  *cxxxix  ]  *not  qualified  by  law  to  kill  game,  was  using  the 

dog  for  the  destruction  of  gfime,  wherefore  the 
defendant  took  him,  &c.  The  special  plea  in  this  latter 
case  was  advisable,  to  compel  the  plaintiff  to  admit  in  his 
replication  one  or  more  of  the  material  facts  alleged  in  the 
plea,  for  he  could  not  reply  de  injuria,  generally,  because 
that  would  put  in  issue  both  the  seisin  in  fee,  and  the  war- 
rant. 1  Chit.  Plead.  586.  1  WiU,  815.  Oro.  El  859.  1 
B.  it  P.  80.     1  East,  217. 

In  8  Bam.  A  Ores,  285,  is  the  form  of  a  special  plea  of  the 
statute  of  limitations  in  the  action  of  trover. 

Note  (15.)    See  p.  453,  the  last  note,  (40.) 
The  Editor  conceives  that  the  promise  held  out  in  the 
reference  to  this  note,  will  be  best  performed  by  the  intro* 
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dnctioQ  of  copious  extracts  from  the  "Essay  on  Pleading 
with  a  view  to  an  Improved  System,"  the  work  .of  Mr.  H. 
D.  EvanSy  of  the  Baltimore  bar,  published  in  1827. 

After  stating  the  nature  and  history  of  the  general  issues, 
and  reviewing  the  effect  of  pleading  them  in  reference  to 
the  extent  of  the  testimony  necessary  to  be  adduced,  the 
learned  author  says,  at  p.  101 : — 

*'  The  result  of  all  the  cases  is,  that  in  any  action  of  cu- 
sumpsit^  any  conceivable  defence  may  be  given  in  evidence, 
under  the  general  issue,  except  tender  or  the  statute  of 
limitations.     . 

"  It  may  then  be  remarked,  that  in  trover  and  indebitatua 
assumpsit^  and  in  some  other  forms  of  assumpsit,  the  plain- 
tiff does  not  fully  disclose  his  cause  of  action.  That  in 
trover,  and  in  all  the  forms  of  assumpsit,  the  defendant  does 
not  disclose  his  true  defence.  To  this,  we  may  add,  that 
in  these  forms  of  action,  it  is  possible  to  introduce  evidence 
of  matters,  distinguished  from  each  other  by  great  varieties 
of  time,  place,  and  circumstance,  although  nominally,  but 
one  issue  has  been  joined.  A  more  entire  emancipation 
from  all  the  rules  of  pleading,  could  scarcely  be  desired,  by 
those  most  averse  to  the  sqience. 

"But  when  the  judges  had  thus  freed  themselves,  from 
what  they,  doubtless,  thought  the  shackles  of  pleading,  they 
found  themselves  in  the  extraordinary  situation  of  igno- 
rance, as  to  what  was  the  controversy  they  were  to  decide. 
Neither  the  parties,  the  court,  nor  the  jury,  could  ascer- 
tain, from  the  allegations  and  denials  to  be  found  upon  the 
record,  what  was  the  matter  in  dispute.  They  were,  really, 
in  a  worse  condition,  in  this  respect,  than  those  courts  in 
which  the  parties  state,  informally,  their  respective  preten- 
sions, and  the  court  collect  for  themselves,  the 
subject  of  the  controversy.  *But  in  some  of  the  [  ^oxl  ] 
forms  of  the  action  on  the  case,  the  parties  really 
stated  nothing.  The  courts  were,  therefore,  obliged  to 
adopt  some  method  of  ascertaining  the  point  to  be  decided ' 
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in  Other  words,  of  bringing  the  parties  to  a  real  issne,  after 
a  nominal  issue  had  been  formally  joined. 

"  They  found  themselves  in  a  situation,  at  once  singular 
and  inconvenient,  and  various  and  ingenious  were  the  de- 
vices, adopted  to  assist  their  esca{>e.  Of  these,  the  most 
effectual  is  the  hill  of  particulars.  This  is  a  particular  state- 
ment, in  writing,  of  the  consideration  of  the  debt,  on  which 
an  action  of  indebitaius  assumpsit  is  founded,  which  the 
defendant  has  a  right  to  require  from  the  plaintiff  and 
which,  when  furnished,  may  be  considered  as  a  part  of  the 
declaration.  But  this  only  applies  to  one  species  of  action, 
and  only  remedies  some  of  the  inconveniences  to  which 
that  species  is  exposed. 

*'  In  order  to  attain  the  same  object  universally,  recourse 
must  be  had  to  other  means.  The  verbal  statements  to  the 
jury,  made  by  the  counsel,  may  be  considered  as  a  part  of 
these  means.  But  these  statements,  from  the  circumstance 
of  being  verbal,  and  from  other  causes,  were  found  not 
fully  to  answer  the  purpose.  The  means  by  which  the 
object  is  finally  attained,  is  neither  more  nor  less  than  the 
application  of  the  leading  principles  of  pleading  in  a  new 
form:  In  the  form  of  hypothetical  directions,  that  is,  of 
directions  from  the  court,  that  if  the  jury  believe  such  and 
such  facts,  they  are  to  find  for  Che  plaintiff,  or  for  the  de- 
fendant. The  legitimate  use  of  such  directions  is  to 
expound  to  the  jury  an  issue,  which,  from  any  cause,  may 
not  be  sufficiently  intelligible  to  them.  In  some  instances, 
however,  the  use  of  hypothetical  directions,  is  much  more 
extensive  and  important.  In  trover,  indebitatus  assumpsit, 
and  to  some  extent  in  all  the  modifications  of  assumpsit^ 
they  are  the  real  pleadings.  Those  prayed  for  by  the  plain- 
tiff may  be  compared  to  the  specifications,  by  which,  in 
military  courts,  the  vague  and  general  charges  of  a  prose- 
cutor are  reduced  to  tangible  shape.  Or  they  may  be  re- 
garded as  additional  counts  to  his  declaration,  in  which  he 
discloses  and  explains  those  parts  of  his  claim,  which  he 
had  at  first  left  obscure,  or  perhaps  unintelligible.    The 


FLEADU^G  IN  THE  UIHTED  STATES.  Cxl 

defendant,  on  his  part,  prays  the  court  to  direct  the  jury  to 
acquit  him,  in  case  they  shall  believe  the  truth  of  certain 
facts.  What  is  this  but  a  special  plea  in  another  form, 
abandoning  the  broad  ground  taken  by  his  nominal  general 
issue,  he  now  alleges  certain  facts  on  which  he  relies  as  a 
defence.  In  other  words,  he  assigns  new  matter,  to  take 
his  case  out  of  the  general  principles  of  law,  relied  upon 
by  the  plaintiff.  The  plaintiff's  prayers  for  hypothetical 
directions,  or  specifications,  as  they  may  be  called,  in  like 
manner  *set  out  the  facts  upon  which  he  relies 
separated  from  the  surplusage  and  the  legal  fie-  [  *cxli  ] 
tions,  with  which  many  declarations  in  actions  on 
the  case  abound ;  or  state  i^ore  distinctly,  what  the  decla- 
ration stated  too  generally  to  convey  any  precise  idea. 
Other  prayers  by  the  plaintiff  are  in  the  nature  of  replica- 
tions, showing  new  matter,  to  alter  the  state  of  the  contro- 
versy from  that  appearing  on  the  face  of  the  defendant's 
prayers.  These  new  statements  being  made  after  the 
counsel  have  heard  the  testimony,  have  the  advantage  of 
being  less  liable  to  a  variance  or  disagreement  between  the 
allegations  and  the  proof.  This  circumstance  saves  the 
counsel  the  trouble  of  stating  the  facts  different  ways,  in 
different  counts  or  pleas,  in  order  to  guard  against  the 
chance  of  variance.  But  this  relief  is  purchased  at  the 
expense  of  at  least  an  equal  expenditure  of  time  and  trouble, 
on  the  part  of  the  counsel  himself,  besides  occupying  the 
lime  and  delaying  the  business  of  others.  At  the  same 
time,  we  may  observe,  that  the  purpose  is  not  always  at- 
tained. Since  we  frequently  see  counsel,  even  after  having 
heard  the  testimony,  framing  their  prayers  for  the  direction 
of  the  court  in  several  different  ways,  which  is  exactly  the 
same  thing  as  drawing  several  counts  or  several  pleas  out 
of  court. 

"  The  substantial  identity  of  hypothetical  directions  with 
counts  or  pleas,  will  appear  by  contrasting  their  different 
forms.  A  count  alleges  certain  facts,  and  the  declaration, 
of  which  it  is  a  part,  concludes  by  averring  that  thereby 


CXli  SECOND  APPENDIX. 

the  plaintiff  hatb  damage.  The  technical  meaning  of  dam- 
age, is  a  loss  for  which  the  party  is  entitled  to  recover  com- 
pensation from  him  by  whom  it  was  caused.  The  prayer 
of  a  plaintiff  for  an  hypothetical  direction,  is  that  the  court 
would  direct  the  jury,  that  if  they  believe  such  and  such  facts, 
stating  them,  the  plaintiff  is  entitled  to  recover.  That  is, 
that  if  they  believe  the  facts,  the  plaintiff  hath  damage.  Now 
in  both  cases  the  facts  are  stated,  and  in  both  the  facts  must 
generally  be  proved  as  alleged.  If,  indeed,  the  defendant 
plead  a  special  plea  to  the  count,  the  proceedings  vary,  and 
a  new  case  is  presented  which  may  be  considered  hereafter. 
But  in  the  common  case  of  a  general  issue,  the  proceedings 
are  the  same.  In  the  action  on  the  case,  the  court  tell  the 
jury  expressly,  that  if  they  believe  the  facts  alleged,  they 
must  find  for  the  plaintiff.  In  the  former  action  the  par- 
ties themselves  agree  to  the  same  position.  In  either  case 
the  discussion  before  the  jury  goes  on.  But  it  may  be  said, 
that  the  hypothetical  direction  has  this  advantage,  that  the 
defendant  may  contest  both  the  premises,  from  which  the 
conclusion  that  the  plaintiff  should  recover  is  drawn ;  first 
the  law  before  the  court,  and  afterwards  the  facts  before  the 
jury.  True ;  but  in  the  other  case,  the  defendant  may  con- 
test, first  the  facts  before  the  jury,  and  afterwards 
[  *cxlii  ]  the  law  before  the  court,  *on  a  motion  in  arrest 
of  judgment,  or  in  a  higher  court  upon  a  writ  of 
error.  In  modern  practice,  the  same  result  may  be  ob- 
tained in  the  same  order,  by  demurring  to  the  count,  and 
if  the  opinion  of  the  court  should  be  in  favor  of  the  plain- 
tiff, striking  out  the  demurrer,  and  pleading  the  general 
issue.  As  the  objection  will  appear  upon  the  record,  the 
opinion  of  the  court  may  be  afterwards  reviewed  by  the 
proper  tribunal. 

"  The  analogy  of  a  prayer  on  the  part  of  defendant,  to  a 
special  plea,  is  yet  more  striking,  upon  comparing  their 
respective  forms,  than  that  discovered  in  the  case  we  have 
been  considering.  In  a  special  plea  the  defendant  com- 
mences  by  saying  that  the  plaintiff  ought  not  to  maintain 
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his  action  against  him,  for  the  matters  complained  of  in  the 
declaration,  'because  tbe  defendant  says  that/  he  then 
states  his  matter  of  fact,  upon  which  he  relies  as  a  defence, 
and  concludes  by  expressly  praying  the  judgment  of  the 
court  whether  the  plaintiflf  is  entitled  to  recover.  When  a 
defendant  prays  an  hypothetical  direction,  it  is  that  if  the 
jury  believe  certain  facts,  stating  them,  the  plaintiff  is  not 
entitled  to  recover.  The  only  difference  between  the  two 
forms  ia,  that  in  the  one  the  truth  of  the  facts  is  averred, 
in  the  other  it  is  proposed,  as  a  question,  to  the  jury.  This 
formal  difference  arises  from  the  circumstance,  that  the  one 
proceeding  is  the  act  of  the  party,  the  other,  although  ori- 
ginally drawn  by  the  party,  becomes  the  act  of  the  court, 
before  it  is  submitted  to  the  jury.  The  party  has  no  right 
to  require  a  jury  to  inquire  into  matters,  which  he  will  not 
aver  to  be  true.  The  court,  ignorant  of  the  facts  of  the 
case,  and  by  the  wise  principles  of  the  common  law,  bound 
to  remain  so,  until  informed  by  the  jury,  can  only  seek  for 
information  in  the  form  of  a  question. 

"  From  what  has  been  written,  it  will  be  readily  inferred, 
that  when  an  hypothetical  direction  is  prayed,  the  course  is 
for  the  other  party  to  deny  the  conclusion  of  law,  which  the 
party  making  the  prayer  has  drawn,  unless  indeed  it  be  too 
clear  for  argument,  and  this  is  in  substance,  a  demurrer. 
The  matter  of  law  is  then  argued  before,  and  decided  by 
the  court.  If  the  court  decide  in  favor  of  the  maker  of  the 
prayer,  the  facts,  unless  they  are  too  clear  to  admit  of  dis- 
cussion, are  discussed  before  the  jury. 

''But  still  all  supposable  cases  are  not  exhausted.  A 
plaintiff  may  pray  for  an  hypothetical  direction,  and  be  sup- 
ported by  law  and  fact  in  the  opinion  of  the  court  and  jury, 
yet  he  may  not  be  entitled  to  recover.  Circumstances  may 
exist  not  alluded  to  in  the  prayer  of  the  plaintiff,  which 
may  take  the  case  out  of  the  general  rules,  upon  which  the 
prayer  is  founded.  In  the  old  system  of  pleading,  the 
course  in  an  analogous  case,  would  be  a  special  plea.   Again, 
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* 

a  defendant  may,  by  an  hypothetical  ^direction, 
[  ^cxliii  ]  place  the  plaintiff  under  the  necessity  of  showing 

circnmstances,  bringing  his  case  under  some  excep- 
tion to  the  roles  on  which  the  defendant  has  relied.  In  the 
old  system,  the  coarse  in  an  analogous  case,  would  be  a 
special  replication.  In  the  modern  system,  the  course  is, 
in  both  instances,  to  apply  for  a  new  direction  upon  a  new 
hypothetical  state  of  facts.  The  difference  between  the  two 
modes  of  proceeding  is  this.  In  the  old  mode  the  special 
plea  or  replication,  admits  the  truth  of  the  facts  stated  in 
the  declaration  or  plea,  and  the  only  discussion  before  the 
jury,  is  on  the  plea  in  the  first  case,  and  the  replication  in 
the  second.  In  the  new,  the  truth  of  all  the  matters  sup- 
posed in  both  hypothetical  directions,  is  at  once  in  contro- 
versy before  the  jury. 

''  Hypothetical  directions,  have  been  hitherto  spoken  of 
as  the  peculiar  pleadings  of  the  action  on  the  case ;  but  it 
must  be  recollected,  that  in  a  very  general  outline  of  an 
extensive  subject,  a  'minute  examination  of  details  is  not 
permitted.  For  this  reason,  we  have  treated  of  these  direc- 
tions as  belonging  to  actions  on  the  case,  merely  glancing 
at  what  was  supposed  to  be  their  legitimate  use  in  other 
actions.  It  is  now  time  to  inform  the  reader,  that  hypothe- 
tical directions,  even  as  a  substitute  for  pleading,  occur, 
occasionally,  in  formed  actions.  This  proceeds  from  seve- 
ral causes — one  of  which,  is  the  unbounded  privilege  of 
amendment,  allowed  in  some  of  the  United  States.  This, 
as  an  amendment,  generally  producing  a  continuance  or 
postponement  of  the  cause,  frequently  induces  a  party,  par- 
ticularly a  plaintiff,  rather  than  submit  to  that  inconve- 
nience, to  join  an  issue  so  multifarious,  or,  perhaps,  uncer- 
tain, as  to  require  the  application  of  this  second  process  of 
pleading  to  exhibit  the  true  question,  for  the  decision  of  the 
jury.  Another  cause  is,  that  in  some  formed  actions,  the 
same  loose  kind  of  pleading,  which  prevails  in  actions  on 
the  case,  has  been  admitted.  The  actions  particularly 
alluded  to,  are  ejectment,  and  debt  on  simple  contract.    The 


PLEADING  IK  THE  UNITED  STATES.  Cxliu 

first  of  these  actions  having  been,  by  a  series  of  ingenious 
fictions,  applied  to  purposes  for  which  it  was  not  originally 
intended,  has  lost,  altogether,  the  character  of  a  formed 
action.  Though  not  technically  called  an  action  on  the 
case,  it  is  now  founded  upon  principles,  precisely  analo- 
gous to  the  fictitious  actions  of  trover  and  indebitatua  as- 
sumpsiL 

''  Debt  upon  simple  contract  has  been  modelled  so  as  to 
approach,  as  nearly  as  possible,  to  indebitatus  assumpsit; 
the  same  general  manner  of  stating  the  debt  in  the  declara- 
tion being  permitted.  As  for  example,  'for  tolls,'  'for 
money  had  and  received,'  and  other  phrases  equally  desti- 
tute of  precision.  The  general  issue,  in  this  form  of  action, 
is  '  nil  debet ;'  '  he  owes  nothing,'  being  a  denial  of  the 
existence  of  the  debt ;  precisely  equivalent,  in  its  natural 
signification,  to  '  nan  assumpsit,^  *as  with  some 
violence  to  language,  it  is  expounded  by  the  [*cxliv] 
courts."— Pp.  101-109. 

"  The  jury  under  a  system  of  strict  pleading,  have  only 
one  simple  question  propounded  to  them.  Even  when 
recourse  has  been  had  to  any  of  the  modes  of  multiplying 
issues,  each  issue  presents  a  separate,  distinct,  and  simple 
question.  Each  of  these  questions  may  be  considered  by 
itself,  unmixed  with  the  othera,  and  to  each  of  them  a 
separate  and  distinct  answer  is  or  ought  to  be  given.  This 
is  an  operation  of  great  simplicity,  compared  with  the  very 
complex  investigation,  into  the  whole  complicated  facts 
of  a  cause,  which  is  required  when  the  matter  has  been 
brought  before  the  jury,  in  the  other  mode.  In  that  case,  a 
single  answer  is  not  given  to  a  simple  question,  or  a  series 
of  answers  to  a  series  of  simple  questions,  but  an  answer  is 
to  be  given  to  a  very  complex  question,  which  answer  is  to 
be  collected  from  an  examination  of  all  the  complicated 
combinations  of  facts,  detailed  in  evidence,  and  of  the  law 
laid  down  by  the  court.  To  give  such  an  answer  correctly, 
will  sometimes  require  natural  acumen,  and  acquired  habits 
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of  reasoning,  not  very  frequently  found  in  the  mere  men 
of  business,  who  are  the  ordinary  and  the  best  materials 
for  a  jury.  The  facts  upon  which  the  plaintifTs  case  rests, 
whether  detailed  in  his  declaration  or  not,  are  all  open  for 
investigation.  These  may  be  so  numerous  and  complicated 
as  to  render  a  decision  upon  them  difficult.  Yet  the  de- 
cision of  the  questions  arising  out  of  these  facts  may  not 
involve  a  decision  of  the  cause.  For  the  defendant,  besides 
the  general  denial,  may  have  set  up  other  facts,  in  excuse 
or  justification  of  his  conduct.  These  may  also  be  very 
multifarious  and  intricate.  When  all  these  are  understood, 
it  may  still  be  necessary  to  go  into  further  investigation,  of 
other  facts  stated  by  the  plaintiff,  as  taking  the  case  out 
of  the  rules  of  law  which  may  have  been  decided  in  favor 
of  the  defendant.  In  a  few  words,  we  may  say  that  the 
jury  are,  under  the  new  system,  compelled  to  make  for 
themselves  that  arrangement  of  the  subject,  which  special 
pleading  makes  for  them.  Special  pleading  may  well  be  a 
complicated  system,  since  its  object  is  to  reduce  to  sim- 
plicity subjects  naturally  complex.  But  to  return  to  our 
jury,  whom  we  left  trying  an  issue,  joined  under  the  new 
system.  Their  labors  are  not  yet  at  an  end.  In  addition 
to  all  the  difficulties  with  which  we  have  seen  them 
struggling,  there  may  arise  several  defences,  or  answers  to 
a  defence,  all  of  which  are  to  be  considered  by  the  jury, 
and  may  give  rise  to  directions  from  the  court.  Add  to 
this,  that  the  prayers  for  directions,  being  drawn  up  by 
counsel,  upon  the  spur  of  the  occasion,  without 
[♦cxlv]  opportunity  for  reflection,  •may  be  frequently  de- 
ficient in  precision ;  that  the  court,  no  matter  how 
abstruse  the  question  may  be,  are  compelled  to  make  up 
their  decision  in  haste,  without  time  to  give  that  attention 
to  their  diction,  which  would  insure  perspicuity ;  and  that 
all  these  multifarious  matters  are  thrown  upon  the  jury  at 
once,  as  the  materials  from  which  they  are  to  frame  a  ver- 
dict. When  all  these  things  are  considered,  it  will  not  be 
astonishing  that  juries  should  often  be  perplexed  in  comiDg 
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to  a  decision,  nor  that,  they  should,  sometimes,  come  to  an 
erroneous  one.  But  besides  all  this,  the  jury  have  another 
difficulty  to  encounter,  in  the  irrelevant  testimony  to  which 
they  may  be  compelled  to  listen.  If  the  issue  was  made 
np  after  the  old  mode,  the  court  and  counsel  could  much 
more  readily  see,  what  testimony  was  relevant  and  what 
was  not.  But  when  the  issue  is  produced  by  hypothetical 
directions,  the  directions  are  not  composed  until  after  the 
testimony,  which  is  to  support  them,  is  delivered.  The 
jury  are  thus,  sometimes,  called  upon  to  separate,  from  a 
large  mass  of  testimony,  a  comparatively  small  portion, 
which  alone  bears  upon  the  case,  in  the  shape  in  which  it 
is  finally  presented  to  them." — Pp.  115-117. 

«♦«♦*« 

''The  mode  in  use  in  England,  and  which  is,  perhaps, 
the  best,  cannot  well  be  understood,  without  adverting  to 
the  judiciary  of  that  country.  In  England,  the  courts  of 
common  law  are  few,  and  their  jurisdiction  extends  over 
the  whole  kingdom.  Actions  are  brought  in  these  courts, 
and  carried  on  as  far  as  the  formal  issue.  They  are  then 
sent  down  to  the  respective  counties,  where  the  facts  are 
alleged  to  have  taken  place,  where  they  are  tried,  at  nisi 
prius,  as  it  is  called,  sometimes  before  one  of  the  judges  of 
the  court  in  which  the  action  was  brought,  and  sometimes 
before  a  judge  not  belonging  to  that  court.  In  either  case, 
the  court  of  nisi  prius  is  regarded,  for  some  purposes,  as  a 
part  or  continuation  of  the  court,  where  the  formal  issue 
was  joined.  The  judge  who  tries  the  case,  takes  minute 
notes  of  the  evidence  in  the  cause,  and  of  the  directions 
prayed,  and  granted  or  refused,  from  which  if  necessary, 
he  makes  a  report  to  the  court,  in  which,  the  action  was 
brought.  The  court  of  nisi  prius^  being  only  an  instrument 
in  the  hands  of  the  superior  court,  for  the  more  convenient 
trial  of  the  cause,  can  give  no  judgment.  It  can  only  return 
the  record,  with  the  verdict  of  the  jury,  to  the  court  whence 
it  came,  generally  called  the  court  in  banc,  for  them  to  give 
the  judgment.    In   this  stage   of  the  business  the  losing 
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party  may  intercept  the  proceedings,  by  a  motion  for  a 
new  trial,  upon  the  ground  that  the  verdict  is  against  law. 
The  court  where  this  motion  ^is  made,  being,  in  theory,  the 

court  where  the  trial  was  had,  is  deemed  to  have 
[*cxlyi]   the  knowledge  of  the  circumstances,  necessary 

*to  rectify  the  error  of  the  jury;  while  their 
actual  ignorance  is  remedied  by  the  report  of  the  judge, 
who  really  tried  the  case.  At  the  same  time,  the  court  is, 
in  fact,  called  upon  to  correct  a  mistake, 'not  of  their  own 
but  at  most,  of  one  of  their  body,  and,  perhaps,  of  a 
stranger.  The  application  is,  therefore,  in  substance,  an 
appeal  from  the  decision  of  the  judge  who  tried  the  cause. 
This  method  was  subject  to  this  inconvenience:  it  some- 
times happened,  that  a  formal  issue  having  been  joined,  the 
parties,  on  proceeding  to  trial,  found  that  the  only  matters 
in  controversy,  were  matters  of  law ;  or  that  part,  at  least, 
of  the  dispute,  turned  exclusively  upon  questions  of  law. 
Thus,  a  question  of  law  having  been  erroneously  decided, 
rendered  it  necessary  to  go  before  another  jury,  who  had, 
perhaps,  nothing  to  try.  To  obviate  this  evil,  the  English 
courts  have  assumed  authority  in  such  cases,  to  alter  the 
verdict,  as  to  its  amount,  or  even,  if  necessary,  as  to  the 
party,  in  whose  favor  it  was  rendered.  They  thus,  nearly 
or  altogether,  got  rid  of  most  of  the  inconveniences  of  the 
modern  system  of  pleading,  considered  as  a  means  of  refer- 
ring controversies  to  the  proper  tribunals ;  but  at  the  ex- 
pense of  great  apparent  violence  to  the  rights  of  juries. 
Apparent  violence,  because  the  alterations  made  in  verdicts, 
except  when  they  merely  consist  in  striking  out  a  verdict, 
and  ordering  a  new  trial,  are  made  in  pursuance  of  condi- 
tional arrangements  entered  into  by  the  parties  in  the  court 
of  nisi  prius,  before  the  judge  and  jury,  both  of  whom  ought 
to  take  care  that  there  is  no  real  disregard  of  the  decision 
of  the  jury,  in  matters  of  fact.  Still  the  right  of  the  jury 
to  answer  questions  of  fact,  must  be  admitted  to  be  less 
secure  under  this  system  than  under  that  of  special  plead- 
ing, where  the  law  and  fact  are  so  completely  separated, 
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that  the  court  can  have  but  little  opportunity  or  pretence 
foT  invading  the  province  of  the  jury. 

''  The  judiciary  of  the  United  States,  and  those  of  most 
of  the  individual  States,  are  very  different  from  that  of  Eng- 
land. In  this  country,  instead  of  a  few  courts  sitting  in 
the  metropolis,  and  sending  down  issues  to  be  tried  at  niat 
prius,  we  have  a  great  number  of  courts  scattered  over  the 
country,  and  trying  issues  at  their  own  bars.  To  apply  to 
such  a  court  to  grant  a  new  trial,  on  the  ground  of  mis* 
direction,  is  only  to  ask  them  to  review  their  own  decision. 
Some  mode  of  review,  however,  is  absolutely  necessary. 
One  has  been  adopted,  which  occurs,  although  rarely,  in 
England.  In  this  country,  however,  it  is  every  day's  prac- 
tice. This  is  the  bill  of  exceptions.  When  a  party  has 
prayed  the  direction  of  the  court  to  the  jury  upon  any 
matter  of  law,  and  the  court  have  refused  it,  he  is  at  liberty 
to  require  the  court  to  seal  a  bill  of  exceptions.  In  like 
manner,  when  the  court  grant  a  direction,  the 
opposite  party  may  tender  *a  bill  of  exceptions.  [  *cxlvii  ] 
A  bill  of  exceptions  is  a  memorandum,  setting 
forth  the  evidence  or  testimony  which  has  been  given,  the 
direction  which  has  been  prayed,  and  the  determination  of 
the  court,  concluding  that  thereupon  the  party  prayed  leave 
to  except,  and  the  court,  accordingly,  sealed  that  bill  of 
exceptions.  The  bill  being  annexed  to  the  record,  with 
the  signatures  of  the  judges  appended  to  it,  is  considered 
as  a  part  of  the  record,  and  as  such  may  be  examined  by 
the  superior  court  If  the  superior  court  should  happen  to 
think  the  opinion  of  the  first  court  erroneous,  it  will  follow 
that  the  verdict  of  the  jury,  having  been  founded  upon  an 
erroneous  opinion,  is  itself  erroneous.  Not  because  the  jury 
have  been  mistaken,  in  what  was  within  their  province,  but 
because  they  have  be^n  misled,  in  what  was  properly  within 
the  province  of  the  court.  The  superior  court  can,  there- 
fore, set  aside  the  verdict,  without  impugning  the  infalli* 
bility  of  juries  in  matters  of  fact.  They  do  so,  and,  if 
necessary,  send  the  cause  to  a  fresh  trial. 
85 
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<'  To  this  mode  of  proceeding,  there  are  several  objectiona. 
The  first  relates  to  the  time  consumed  in  the  actual  trial  of 
the  cause.  As  to  this  it  may  be  observed  that  when  the 
party  determines  to  except,  it  generally  becomes  necessary 
to  reduce  to  writing  all  the  testimony  which  has  been  de- 
livered in  the  cause,  in  order  that  the  su{>erior  court  may 
understand  the  precise  import  and  meaning  of  the  directions 
prayed  and  given  or  refused.  This  is  an  operation  which 
requires  time.  Again,  the  counsel  may  differ  as  to  the  tes- 
timony of  a  witness;  it  is,  therefore,  frequently  necessary 
to  examine  him  over  again.  This  requires  more  time,  all 
of  which  might  have  been  saved,  if  the  controversy  had 
previously  been  reduced  by  pleading,  to  simple  points  or 
issues,  in  which  case  there  would  generally  be  no  need 
of  directions  or  exceptions.  When  the  case  comes  to  be 
examined  in  the  superior  court,  a  new  advantage  is  dis- 
covered in  the  old  mode  of  pleading.  In  that  method,  the 
true  point  in  controversy  was  disclosed  upon  the  record. 
And  the  decisions  of  the  court  being  completely  separated 
from  those  of  the  jury,  the  superior  court  could  reverse 
those  of  the  one  without  interfering  with  those  of  the  other. 
In  the  modern  mode,  the  decision  of  the  jury,  as  has  been 
seen,  is  overruled,  because  involving  an  erroneous  decision 
of  the  court.  It  may,  also,  involve  a  decision  of  questions 
of  fact ;  it  is,  therefore,  impossible  for  the  superior  court  to 
know  how  the  case  would  have  been  decided,  if  the  erro- 
neous direction  had  not  been  given.  The  cause  must  then 
go  back  to  another  jury,  to  be  again  examined,  although 
the  whole  may,  in  reality,  have  turned  upon  a  question  of 
law.  This,  it  is  apparent,  is  a  useless  waste  of  time  and 
accumulation  of  expense.    But  that  is  not  all  the  evil. 

Witnesses  may  have  died,  or  left  the  country, 
[  *cxlviii  ]  *or  forgotten  the  circumstances,  while  the  case 

was  in  the  superior  court.  A  party  may,  there- 
fore, be  unable  to  prove  before  the  second  jury,  facts  which 
were  proved  before  the  first.  He  may,  therefore,  finally 
be  defeated,  although  he  have  in  his  favor  the  decision  of 
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the  court  in  the  last  resort.  Nay,  it  is  possible  that  a  case 
which  has  been  rightly  decided,  both  by  court  and  jury, 
may  be  sent  back  to  be  examined  by  another  jury,  when 
sircumstances  may  have  put  it  out  of  the  power  of  the 
party  to  prove  his  case." — Pp.  120-125. 

"  That  there  are  objections  to  the  system  of  special  plead- 
ing, in  some  degree  counterbalancing  its  advantages,  is  suf- 
ficiently proved  by  the  existence  of  the  modern  system,  and 
by  the  undeniable  fact  that  both  in  and  out  of  the  profes 
sion,  special  pleading  is  extremely  unpopular.  When  spe- 
cial pleading  was  invented,  the  republic  of  letters  was  an 
oligarchy.  The  few  who  possessed  any  portion  of  its  wealth 
or  power,  were  inclined  to  waste  them,  upon  matters  of 
more  show  than  use.  At  the  same  time,  the  intellectual 
poverty  of  the  multitude,  rendered  it  necessary  to  reduce 
to  great  simplicity,  the  questions  which  were  submitted  to 
their  decision.  To  these  causes,  are  to  be  attributed  the 
formality  and  the  complexity,  which,  in  our  time,  constitute 
popular  and  valid  objections  to  that  system.  The  opera- 
tion of  the  first  cause  is  easily  traced,  by  the  most  careless 
observer.  Nor  is  it  difficult  to  perceive,  that  a  system, 
intended  to  reduce  complicated  questions  to  simple  points, 
cannot  itself  possess  the  highest  degree  of  simplicity.  The 
objections,  usually  made  against  special  pleading,  may  be 
all  traced  to  the  above  causes.  They  are  four  in  number. 
First,  that  the  system  is  overloaded  with  unnecessary  forms 
— Second,  that  it  is  complicated,  and  requires  a  great  ex- 
pense of  time  to  acquire  a  knowledge  of  its  details — Third, 
that  by  compelling  a  party  to  select  one  certain  ground,  it 
excludes  him  from  the  use  of  others,  which  may,  in  them- 
selves, be  equally  available — ^Fourth,  that  it  impedes  the 
course  of  justice,  by  deciding  causes,  not  upon  their  merits, 
but  by  its  rules,  which  are,  sometimes,  only  ceremonial.  It 
must  be  conceded  by  the  rational  friends  of  pleading,  that 
these  objections  are,  to  some  extent,  true,  and  that  in  the 
original  state  of  the  system,  they  were  true  to  a  great,  if 
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not  to  an  unlimited  extent.    It  is  eqaally  undeniable,  that 
they  are  of  a  very  grave  and  important  character. 

**It  has  been  already  stated,  that  attempts  have  been 
made  to  remove  the  objections  to  our  ancient  system  of 
judicial  altercation,  both  by  legislative  and  judi- 
[  *cxlix  ]  cial  authorities.  Of  these,  some  have  been  too 
much  matter  of  detail  to  be  introduced  ^into  the 
present  essay  ;  others  have  been  already  explained,  at 
greater  or  less  length ;  and  one,  the  most  remarkable  effort 
of  the  bench,  has  occupied  many  pages  in  its  discussion. 
The  system'  of  judicial  altercation,  by  hypothetical  direc- 
tions, is  meant.  This  has  been  much  the  favorite,  as  the 
rival  of  special  pleading.  It  has  even  attempted  to  super- 
sede the  whole  system.  Laws  have  been  passed  in  some 
of  the  States,  and  proposed  in  others,  for  its  universal  em- 
ployment. In  all  the  United  States,  and  in  England,  the 
particular  cases  are  very  numerous,  in  which  special  plead- 
ing is  now  prohibited,  to  make  way  for  this  new  system. 

**  As  we  have  just  stated,  in  a  few  words,  the  objections 
to  special  pleading,  it  seems  proper  to  introduce  in  this 
place,  and  in  the  same  manner,  the  objections  to  its  rival. 
They  are  two  in  number.  First,  hypothetical  directions 
give  to  the  opposite  party,  no  notice  of  the  nature  of  the 
controversy  previous  to  the  time  of  trial.  They  thus  in- 
crease the  expense  of  trials,  by  increasing  the  number  of 
witnesses  summoned — Secondly,  they  produce  but  a  tem- 
porary separation  of  the  questions  of  law  and  fact,  and 
thereby  increase  both  the  expense  and  delay  of  litigation 
by  unnecessary  new  trials. 

"  These,  or  other  objections  have,  for  the  present,  given 
a  check  to  the  progress  of  hypothetical  directions.  At 
present,  the  popular  mode  of  curing  the  evils  of  special 
pleading,  is  by  amendment.  By  this  is  to  be  understood, 
a  power  in  either  party  to  alter  his  pleadings,  with  permis- 
sion of  the  court. .  The  history  of  the  doctrine  of  amend- 
ment, it  is  not  necessary  to  trace.  Suffice  it  to  say,  that  at 
present  in  Maryland,  and  some  other  of  the  United  States, 
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the  rule  is,  that  the  party  may,  at  any  time  before  verdict 
with  a  nominal  leave  of  the  court,  which  the  court  cannot 
refuse,  alter  his  pleadings  at  his  own  pleasure.  It  will  be 
observed,  that  this  scheme  only  remedies  the  fourth  enu- 
merated objection  to  special  pleading.  But  it  opens  a  door 
to  endless  delays.  Under  its  operation  the  complexity  and 
the  formality  of  special  pleading  remain  the  same,  and 
though  a  party  may  change  his  ground,  he  can  occupy  no 
more  grounds,  at  one  time  with,  than  without  the  right  of 
amendment.  Upon  most  of  the  defects  of  the  system  of 
pleading,  amendment  can  only  operate  by  the  delay  it  pro- 
duces, driving  the  other  party  to  waive  an  advantage  rather 
than  incur  the  expense,  delay,  and  vexation  of  a  new  or 
postponed  trial.  This  effect  is  produced  equally,  whether 
the  advantage  be  proper  or  improper.  Amendment  may  be 
regarded  rather  as  a  contrivance  to  avoid  the  pressure  of  an 
inconvenience,  than  a  judicious  reform  in  a  defective  sys- 
tem. It  may  serve  as  an  instance  to  prove,  that  such  con- 
trivances do  not  always  effect  their  object,  with- 
out introducing  consequences  more  evil,  '"than  the  [  *cl  ] 
mischiefs  they  remedy.  Special  pleading,  with 
this  rule  of  amendment,  unites,  curiously  enough,  the  de- 
fects of  both  our  systems  of  altercation — the  difficulty  and 
narrowness  of  special  pleading,  with  the  delays,  uncer- 
tainty, and  frequent  trials  of  hypch^hetical  directions. 

"  The  courts  of  common  law,  now,  therefore,  find  them- 
selves in  a  very  extraordinary  situation.  They  administer 
justice  by  means  of  two  systems  of  altercation.  Of  these, 
one  is  only  permitted  to  exist  on  condition  of  continually 
violating  its  own  principles.  An  amendment  is  only  a 
modification  of  a  departure.  Yet,  by  this  sacrifice,  it  only 
obtains  some  of  the  evils,  without  any  of  the  advantages, 
of  the  other  system.  The  rival  system  is  entirely  incapable 
of  performing  one-half  of  the  duties  of  a  system  of  alterca* 
tion,  and  only  capable  of  half  performing  the  other  half. 
To  permit  things  to  remain  in  this  situation,  is  surely  un* 
worthy  of  an  enlightened  age.    The  only  remedies  seem  to 
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be,  either  to  look  oat  for  some  third  system,  or  deliberately 
undertake  the  improvement  of  one  of  those  which  exist 
To  introduce  an  entire  new  system  into  an  extensive  and 
complicated  body  of  law,  is  always  a  difficult,  and  generally 
an  unwise  undertaking.  We  must,  then,  Gainfully  select  that 
one  of  the  two  existing  systems,  which  is  most  susceptible 
of  improvement,  and  cautiously  attempt  to  remove  its  de- 
fects, and  add  to  its  advantages." — Pp.  181-4. 

"  The  writer  avows,  that  the  object  of  the  rules  he  has 
proposed,  is  to  supersede,  as  far  as  practicable,  hypothetical 
directions  and  bills  of  exceptions.  Bills  of  exceptions  must 
still  remain,  as  the  only  mode  known  of  taking  the  opinion 
of  a  superior  court  upon  questions  of  evidence.  It  is  a 
subject  of  regret  that  no  substitute  can  be  found.  It  is 
also  a  subject  of  regret  that  cases  will  still  occur  which 
cannot  be  unravelled  without  a  recourse  to  hypothetical 
directions.  But  if  the  proposed  rules  were  adopted,  they 
would  produce  a  change  in  the  number  of  hypothetical 
directions  and  in  the  complexity  of  the  questions  to  which 
they  are  applied,  highly  desirable.  * 

'*  The  beneficial  effects  which  the  writer  hopes  from  this 
change,  cannot  have  escaped  the  reader.  The  determination 
of  a  cause  at  a  single  trial,  instead  of  repeated  trials,  under 
writs  of  procedendo,  and  the  saving  the  attendance  of  unne- 
cessarj  witnesses,  by  ascertaining  the  precise  point  in  dis- 
pute before  the  day  of  trial,  are  among  the  most  prominent 
and  important  of  the  number.  To  these  we  may  add,  the 
avoiding  of  unfair  surprises  upon  parties,  an  evil  against 
which  the  courtesy  and  honor  of  the  members  of  the  bar  is 
at  present  their  chief  protection.  The  effects  of 
[  *cli  ]  hypothetical  directions,  and  of  pleading  ^upon 
these  matters,  have  already  been  explained  at 
some  length.  These,  however,  are  not  all  the  objections 
to  hypothetical  directions. 

*'  Another,  and  one  of  no  small  weight,  is  the  tendency 
of  that  mode  of  pleading,  to  bring  into  contempt  the  trial 
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by  jury.  When  a  mixed  issue  has  been  joined,  it  some- 
times, nay  very  frequently  happens,  that  the  only  contro- 
versy is  upon  the  law  of  the  case.  The  evidence  is  too 
clear,  to  admit  of  any  doubt  about  the  facts.  But  the  facts 
are  so  combined  in  the  pleadings  with  the  law,  that  a  de- 
murrer will  not  apply.  The  facts  can  only  be  separated 
from  the  law  by  hypothetical  directions.  When  this  is  the 
case,  the  jury  are  summoned,  merely  as  matter  of  form. 
When  a  jury  is  only  a  form,  it  is  a  very  cumbrous  and 
expensive  form.  It  is,  moreover,  oppressive  to  the  jury- 
men, by  Retaining  them  from  their  important  private  duties, 
to  perform  a  public  duty  which  is  only  a  ceremony.  It  is 
degrading  too,  by  compelling  intelligent  and  enlightened 
men  to  perform  parts  in  a  farce,  for  it  is  no  better,  which 
might  as  well  be  performed  by  as  many  puppets.  When  a 
case  of  this  kind  occurs,  a  jury,  is  sometimes  confined  for 
many  hours,  perhaps  days,  the  unwilling  spectators  and 
auditors  of  proceedings,  which  they  do  not  understand  and 
which  nobody  attempts  to  explain  to  them.  They  are  then 
called  upon  to  give  as  theirs,  a  verdict  of  which  they  know 
only  the  effect,  and  cannot  even  conjecture  the  reasons.  Is 
it  possible  that  these  men  can  think  of  their  attendance, 
otherwise  than  as  a  burden  at  once  useless  and  oppressive  ? 
Yet  the  above  is  an  accurate  picture  of  nearly  half  the 
causes  which  are  tried  under  the  present  system.  Hence 
the  existing  and  growing  unpopularity  out  of  the  legal 
profession,  of  the  trial  by  jury  in  civil  causes.  Men  feel 
the  burden ;  they  feel  that  at  least  a  part  of  it  is  unneces- 
sary, and  they  do  not  know  that  they  may  be  relieved  of 
the  unnecessary  burden  and  retain  the  valuable  part  of  the 
institution. 

"The  next  objection  to  thj^. system  of  hypothetical  direc- 
tions, is  its  tendency  to  unsettle  the  law  and  leave  courts 
without  a  rule  of  decision." — Pp.  178-175. 

''All  the  objections  to  special  pleading,  which  occurrec* 
to  the  memory  of  the  writer,  were  stated  on  a  former  page 
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but  it  may  perhaps  be  convenient  to  transcribe  tbeai  here. 
They  are  these : — Firsts  that  the  system  is  overloaded  with 
unnecessary  forms.  Second,  it  is  complicated,  and  requires 
a  great  expense  of  time  to  acquire  a  knowledge  of  its  de- 
tails. Third,  that  by  compelling  a  party  to  select  a  certain 
ground,  it  precludes  him  from  the  use  of  others,  which  in 
themselves  may  be  equally  available.  Fourth,  that  it  im- 
pedes the  course  of  ^justice  by  deciding  causes, 
[  *clii  ]  not  upon  their  merits,  but  by  its  rules,  which  are 
sometimes  only  ceremonial. 
"The  remedies  for  these  evils  are  obvious  enough.  The 
first,  the  second,  and,  in  some  degree,  the  fourth,  will  be 
cured  by  abolishing  unnecessary  forms.  The  third  is 
already  much  diminished,  and,  by  slightly  extending  the 
operation  of  principles,  already  received  into  the  system, 
may  be  entirely  removed.  The  fourth  may  be  also  obvi- 
ated, by  establishing  as  a  principle,  that  no  came  shall  be 
finally  decided  merely  upon  a  formal  objection.  In  tech- 
nical language,  that  the  judgment  upon  a  special  demurrer, 
shall  not  be  final,  but  merely  to  answer  over.  This  rule, 
will,  in  practice,  require  some  limit  to  its  application,  lest 
continual  faults  of  form  should  be  made  use  of  as  an  instru- 
ment of  delay.  Such  limitations  will  find  their  justifica- 
tion in  the  principle  to  which  we  have  so  often  referred,  that 
it  is  expedient  for  the  public  that  litigation  should  have  an 
end."— Pp.  179-180. 

"  The  most  obvious  and  principal  evil,  arising  from  amend- 
ment, is,  as  in  the  kindred  case  of  hypothetical  directions, 
the  number  of  trials  to  which  the  parties  are  subjected, 
before  they  can  procure  a  decision  of  a  single  cause.  These 
numerous  trials  involve  much  expense  and  delay.  Every 
person  who  is  conversant  with  our  courts  of  justice,  must 
have  seen  in  others  evidences  of  a  disgust,  in  which  he  could 
scarcely  avoid  participating,  when  a  case  which  had  been 
tried  nearly  or  quite  through,  has  been  continued  to  give 
opportunity  to  one  of  the  counsel  to  amend  bis  pleadings. 
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The  odiam  of  the  postponement  falls  generally  upon  the 
system  of  special  pleading.  Bat  in  truth  and  justice,  it 
belongs  to  the  doctrine  of  amendment.  A  very  little  atten- 
tion before  the  trial,  would  insure  such  a  statement  of  facts 
as,  if  supported  by  proof,  would  entitle  the  party  to  a  ver- 
dict. A  little  more  care,  would  enable  the  counsel  to  make 
a  statement  which  would  not  vary  from  the  testimony  he 
was  prepared  to  produce.  The  only  objections  to  pleadings 
which  can  be  taken  at  the  trial,  are  total  insufficiency  and 
a  variance  between  the  allegations  and  proo&.  The  atten 
tion  necessary  to  guard  against  such  defects  would  be  given 
were  the  resource  of  an  amendment  after  issue  joined,  cut 
offi  It  would,  therefore,  seem  but  reasonable  that  no 
amendment  should  be  made  after  a  juryman  is  sworn.**— 
Pp.  239-240. 
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A. 

ABATEMENT,  47-51,  xxrii.,  xxxi.  >^ 

ploas  in,  zzvii.,  zzviii.,  Izzii. 

to  the  person,  48,  430,  xciy. 
to  the  count,  47,  48,  430. 
to  the  writ,  47,  48,  430. 
must  be  verified  bj  affidavit,  &o,,  443. 
are  exceptions  to  the  rule  requiring  traverse  or  confes- 
sion and  avoidance,  219. 
may  be  pleaded  to  part,  271. 
commencements  and  conclusions  of,  395,  400. 
of  replications  to,  397. 
must  give  a  better  writ  or  declaration,  431. 
strictness  of  form  in  prayer  of,  405. 
judgment  on,  104, 107, 109, 144. 
ABSQUE  HOG,  165, 169, 178,  Ixix. 
ACTIO  NON,  395,  396,  401. 
ACTIO  NON  ULTERIUS,  65,  401. 
ACTION, 

definition  of,  4,  note, 
when  discontinued,  216. 
ACTIONS. 

division  of,  3. 
local  and  transitory,  289. 
ACT  OP  PARLIAMENT.    (See  Stattjtb.) 

'where  it  makes  no  alteration  in  form  of  pleading,  312,  313,  374, 

375, 
public,  need  not  be  stated  in  pleading,  347. 
private,  must  be  stated^  347. 
AFFIRMATIVE, 

pleadings,  which  do  not  conclude  to  the  country,  should  conclude 

with  a  verification,  233,  433. 
of  issue  to  be  proved,  84. 
two  affirmatives  make  a  bad  issue,  385. 

(cUu) 
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AOGRAYATION, 

matter  of,  should  not  b«  traTened,  243. 
need  not  be  answered,  217.  . 
certainty  of  time  not  required  as  to,  292. 
degree  of  partieiilarity  required  in  statement  o^  372. 
AID  PRATER,  xxTiiL 
AIDER  BY  VERDICT, 

extent  and  principle  of^  148, 149. 

extended  to  criminal  cases,  149,  note. 

will  not  supply  necessary  allegations  altogether  omitted,  149. 

nor  aid  where  pleading  contains  adTcrse  matter  dearly  expressed, 
149.    ( See  note  (7)  Second  Appendix.) 
ALIEN  ENEMY, 

plea  ot,  mnst  be  certain  in  ereiy  particular,  353. 
ALTERNATIVE, 

pleading  in  the,  bad,  387. 

performance  of  condition  in  the,  how  to  be  pleaded,  265,  366. 
AMBIGUITY,  378-383. 
AMENDMENT,  75, 151. 

statutes  of,  97, 150, 152,  427,  xxxriii 

objections  of  form  only,  cored  by,  152. 
APPEARANCE,  23,  25,  xi.,  xxiL 
ARGUMENTATIVENESS,  179^  366,  384,  420. 
ARREST  OF  JUDGMENT,  96. 146,  150. 
ASSAULT  AND  BATTERY, 

declaration  for,  38. 
ASSISE, 

color  given  in,  213. 

trial  by  the  grand,  xli. 

recognitions  of,  xL 

of  noTel  disseisin  and  mortancestor,  xxxriL 
ASSISES  DE  JERUSALEM,  xiiL,  xx. 
ASSUMPSIT, 

where  it  lies,  18. 

declaration  in,  40. 

general  issue  in,  157,  160. 

conclusion  of  replication  to  plea  in  bar  in,  399. 
ATTAINT,  writ  of.  xxxriii. 

ATTORNEY,  suing  and  defending  by,  23,  26,  xiL,  xxiL 
AUTHORITY, 

must  be  shown  in  pleading,  329. 

under  judicial  procisss,  rules  as  to  pleading,  330-333. 

matter  of,  must  be  separately  trayersed,  164,  265. 
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AVOIDANCE,  pleas  in  confession  and.    (See  Gonfbssion  and  Atoii>- 

ANCI.) 

AVOWRY,  195,  (d),  403. 

title  of  possession  not  sufficient  in,  even  against  wrong-doer,  821. 

on  distress  for  rent,  &o.,  328. 

of  liberom  tenementum,  316. 
AWARD,  role  as  to  showing  breach  of,  in  replication,  329. 

B. 

BAR, 

pleas  in,  51,  xxxi. 

commencements  and  conolosions  of,  395. 

replications  to,  398-400. 

trial  at,  82. 
BARRISTER,  24,  xiii.,  xvii. 
BILL  OF  EXCEPTIONS,  89. 
BOND,  declaration  in  debt  on,  34. 
BREACH, 

of  covenant  or  condition,  how  assigned,  337-358. 

of  award,  when  to  be  shown,  229. 
BURDEN  OF  PROOF,  84. 

0- 

CAPLLS  Al)  RESPONDENDUM,  14. 
CASSETUR  BREVE,  &c.,  107, 109. 
CERTAINTY, 

of  issue,  132,  279,  xci. 

reasons  for  requiring,  133-135. 
of  pleadings,  different  meanings  of  term,  132. 
pleadings  must  have  certainty  of  place,  280,  291.    (Vide  Vinui.) 

time,  292. 
must  specify  quality,  quantity,  and  value,  296. 

names  of  persons,  301. 
must  show  title,  304.*   (Vide  Titlb.) 
authority,  329. 
whatever  is  alleged  in  pleading  must  be  alleged  with  certainty, 

334. 
rules  tending  to  limit  or  restrain  the  degree  of,  342-376. 
to  a  common  intent  sufficient,  380. 
degree  of,  required  in  pleas  in  estoppel,  353. 

plea  of  an  alien  enemy,  Und. 
CERTIFICATE,  trial  by.  102,  232. 
CHANGING  VENUE,  290. 
COGNIZANCE,  195  (d),  403. 
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CfOLOR,  202-215,  316,  421,  Izx.,  Ixxi. 
definition  of,  203,  206. 
implied,  206. 
moBt  be  giyen  in  all  pleadings  in  confession  and  aToidancOi 
202,206. 
express,  206. 

use  of,  206-215. 
in  what  actions  used,  213. 
fonn  of  giving,  171,  211. 
not  traversable,  212. 
rules  relating  to,  214. 
COMMENCEMENT, 

of  estate  in  fee  simple  need  not  be  shown,  306. 
of  particular  estates  must  be  shown,  308. 

except  where  matter  of  inducement,  309. 
or  in  showing  title  of  adversary,  324. 
of  general  freehold  title,  needs  not  be  shown,  317. 
COMMENCEMENTS, 

of  pleadings,  393-406,  xcv.-xcviii. 

improper,  where  cause  of  demurrer,  404. 
of  pleas  to  the  jurisdiction,  394. 
in  suspension,  ibid. 
in  abatement,  395. 
in  bar,  in  general,  395, 396.  « 

of  matter  arising  after  previous  plea,  401. 

action  brought,  ibid, 
to  part  of  the  cause  of  action,  402,  403. 
bj  way  of  estoppel,  401. 
of  avowries  and  cognizances,  402. 
of  replication  to  plea  to  the  jurisdiction,  396. 

in  suspension,  397. 
in  abatement  to  writ  or  declaration,  ibid. 

person,  387,  398. 
in  bar,  398,  400. 
bj  way  of  estoppel,  402. 
of  subsequent  pleadings,  ibid, 
COMMON  BAR,  223. 
COMMON  COUNTS,  269. 
COMMON  INTENT,  certainly  to,  380. 
CONCLUSIONS, 

of  pleadings,  393-406,  xciv.-xcviii. 
of  pleading,  improper,  when  cause  of  demurrer,  404. 
laying  damages,  428. 
production  of  suit,  ibid. 
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CONCLUSIONS— con/tntt«(2. 

of  pleas — to  jurisdiction,  394. 

in  Buspension,  ibid. 

in  abatement,  to  writ,  &o.,  abateable,  395« 

abated  de  faoto,  401. 

to  person,  395. 

in  bar,  in  general,  395,  396. 

of  matter  arising  after  the  previons  plea,  401. 

action  brought,  iMd. 

to  part  of  the  cause  of  action,  403. 

by  way  of  estoppel,  40L 

of  replications — to  plea  to  the  jurisdiction,  397. 

in  suspension,  ibid. 

in  abatement  to  writ,  ^.,  398. 

to  person,  ibid. 

in  bar,  in  debt,  399. 

ooyenant,  ibid. 

trespass,  399. 

assumpsit,  ibid. 

case,  399. 

other  actions,  ibid. 

by  way  of  estoppel,  to  plea  in  bar,  402. 

in  abatement,  ibid. 

of  subsequent  pleadings,  ibid. 

CONDITION, 

performance  of,  how  to  be  pleaded,  334-337,  359,  367. 

praying  oyer  of,  367. 

CONFESSION  AND  AVOIDANCE, 

pleadings  in,  52,  138, 198-215. 

by  way  of  justification  or  excuse,  199. 

discliarge,  ibid. 

form  of, 

should  conclude  with  a  yerification,  ibid* 

quality  of, 

must  confess,  200.  ' 

must  give  color,  202. 

implied,  206. 

or  express,  ibid. 

CONTINUANCES,  64,  216. 

CONTRACTS,  must  be  pleaded  with  certainty,  339. 

CONVERSION, 

definition  of,  19,  note. 

CONVEYANCE, 

nature  of,  must  be  shown  by  party  claiming  under,  810. 
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CONVEYANCE— <»n<tnfi€d. 

to  be  pleaded  according  to  its  legal  effisot,  311. 

where  it  must  be  shown  to  be  by  deed  or  writing,  312. 
COPYHOLD, 

how  title  to,  pleaded,  308. 

will  not  soBtain  plea  of  Hbenun  tenementnm,  316. 
COPYHOLDERS, 

cuBtomaiy  right  of  eommon  in,  how  pleaded,  305,  (ifc). 
COSTS,  110. 

not  allowed  on  arrest  of  judgment,  152. 

when  judgment  reversed  in  error,  ibid. 

allowed  on  demurrer,  ibid. 

of  striking  out  redundant  matter  in  pleadings,  424. 

of  amending  pleadings,  75. 
COUNT,  30,  266,  Ixx. 
COUNTER-PLEA,  72. 
COUNTRY, 

conclusion  to  the,  73,  78,  169,  181,  230,  237,  433. 
COUNTS,  several,  266.    (Vide  Several  Counts.) 
COURT,  title  of,  to  be  prefixed  to  pleadings,  441. 
COURTS,  3,  4. 
COVENANT, 

where  it  lies,  16. 

declaration  in,  36,  165. 

general  issue  in,  156,  159. 

conclusion  of  replication  to  plea  in  bar  in,  399. 
CUSTOMARY  FREEHOLDS,  how  pleaded,  309,  («). 

D. 

DAMAGES,  laying,  in  declarations,  428. 

actions  sounding  in,  105. 
DEBT, 

where  it  lies,  14. 

declaration  in,  34,  35. 

general  issue  in,  156,  159. 

oooclusion  of  replication  to  plea  in  bar  in,  399. 
DECLARATION,  29,  oxz.-cxxiiL,  ol.-oUi. 

venue  in,  287. 

to  be  conformable  to  original  writ,  426. 

may  be  good  as  to  part,  and  bad  as  to  residue,  409,  czzi. 

commencement  and  conclusion  of,  428. 
DEEDS. 

to  be  pleaded  according  to  legal  effect,  311,  391. 

profert  of,  where  necessary,  66,  436. 
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D££DS — (xmiinued, 

when  travened  under  non  est  factum,  196. 
when  under  non  concessit,  &o,,  198. 
DE  INJURIA,  replication  of,  163,  264. 
its  form,  and  when  used,  163. 
as  inducement  to  special  traverse,  174, 180. 
absque  residue  causae,  265. 
DELAY  IN  PLEADINQ^-rules  to  prevent,  410-425. 
DEMISE, 

how  pleaded,  313,  374. 

where  made  by  husband  and  wife,  314. 
DEMURRER,  44,  54,  61,  62,  69,  72,  76,  139,  zzvi. 
joinder  in,  56,  239. 
general,  140. 
special,  ibid,,  Iviii. 

objections  in  substance  may  be  taken  advantage  of  under, 

141. 
causes  of,  how  to  be  specified,  142. 
what  not  a  sufficient  cause  of, 

surplusage,  424. 
cannot  be,  except  where  fault  is  apparent  on  face  of  pleading, 

62,  63. 
effect  of,  as  to  admission  of  matters  of  hct,  143,  IzxiL 
•  ^  court  will  consider  the  whole  record  upon,  144. 
exceptions  to  this  rule,  ibid, 

where  demurrer  to  plea  in  abatement,  144. 
where  record  discloses  an  apparent  right  in  the  plain- 
tiff, not  relied  on  by  him,  145. 
court  will  consider  only  the  right  in  matter  of  sub- 
stance, and  not  mere  form,  Md. 
effect  of  pleading  over  without  demurrer,  146. 
where  advisable  or  not,  151. 
party  succeeding  upon,  obtains  costs,  153. 
upon  demurrer,  not  allowed,  240. 
book,  73. 

to  evidence,  90,  92. 
DENIAL,  synonymous  with  traverse,  xxxi. 
DEPARTURE, 

what,  410,  xcviii. 
what  not,  415. 
in  replication,  410. 
in  rejoinder,  411. 
upon  a  point  not  material,  417. 
DESCENT,  title  by,  how  to  be  shown,  310,  325. 
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DETINUE. 

where  it  lies,  16. 

declaration  in,  38. 

general  issue  in,  156, 157, 159. 
DEVISE,  most  be  shown  to  be  in  writing,  313. 
DIGNITT,  name  of,  to  be  oorreotiy  stated,  302. 
DILATORY  PLEAS,  46,  219,  xxviL 

not  within  the  statute  of  pleading  several  matters,  276. 

must  be  pleaded  at  a  preliminary  stage,  433,  c. 

order  of,  430,  xdx. 
DISCHARGE,  pleas  in,  199. 
DISCONTINUANCE,  216,  240,  (k). 

cored  after  verdict,  Ac.,  by  statutes  of  jeofails,  216,  (d). 
DISTRIBUTIVE  FINDING  OF  THE  ISSUE,  84,  note. 
DISTRINGAS  JURATORES,  writ  of,  80. 
DOWER, 

where  it  lies,  10. 

original  writ  of,  ibid, 

count  in,  30,  430. 

not  general  issue  in,  156,  (<),  M. 
DUPLICITY,  251-279,  IxxiL 

rules  as  to,  258-266. 

what,  252,  253,  258,  259. 

what  not,  259,  262. 

rule  against,  does  not  prohibit  several  counts,  266. 

several  pleas,  269. 

E. 

EJECTMENT,  11,  32,  vii. 

declaration  in,  33. 
ERROR, 

writ  of,  117, 146. 

no  costs  allowed,  where  judgment  reversed  on,  153. 
ESTATE, 

in  fee  simple,  how  pleaded,  306. 

less  than  fee,  308. 
ESTOPPEL,  196,  219. 

by  matter  of  record,  197. 

by  deed,  ibid. 

by  matter  in  pais,  ibid. 

pleadings  by  way  of,  219. 

commencements  of,  220,  401. 
conclusions  of,  402. 
must  be  certain  in  every  particular,  353. 
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BT  NON, 

may  be  used  in  special  taraTerae  instead  of ''  absque  hoc,"  169,  (t). 

EVIDENCE, 

matters  of,  need  not  be  stated  in  pleading,  342. 
EXCEPTION, 

in  the  enacting  clause  of  a  statute,  or  in  the  general  clause  of 
a  written  instrument,  how  pleaded,  443. 
EXCEPTIONS,  bill  of,  89. 
EXCHEQUER,  4. 
EXCUSE,  pleas  in,  199. 
EXECUTION,  116. 
EXTRA  VIAM, 

new  assignment,  226. 

P. 

FEE  SIMPLE, 

•how  pleaded,  306. 
FEOFFBIENT,  311,  354. 
FICTIONS,  in  pleading,  443. 
FREEHOLD, 

plea  of,  when  sufficient  315. 
form  of  pleading,  ibid, 
bj  what  proof  sustained,  316. 
needs  not  show  commencement  of  title,  317. 

G. 

QAGES  AND  PLEDGES,  43,  note. 
GENERAL  ISSUE,  155-162,  lyi-lzyii.,  ozziy-czlT. 
why  so  called,  155. 

differs  in  what  respects,  from  common  traverse,  ibid, 
in  dower,  Ivi. 

quare  impedit,  156,  158. 
debt,  on  specialty,  156,  159. 
on  simple  contract,  ibid. 
covenant,  ibid. 
detinue,  157,  159. 
trespass,  ibid. 
trespass  on  the  case — assumpsit,  157,  160. 

iOTt,ibid. 
replevin,  157, 161. 
established  forms  of,  not  to  be  departed  from,  392. 
plea  amounting  to,  to  be  so  pleaded,  418,  dii-clvii. 
GIST,  of  the  action,  what,  di. 
GRAND  ASSISE,  xli. 
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GRANT. 

conveyance  bj  way  of,  mast  be  shown  to  be  by  deed,  313. 

H. 

HABEAS  CORPORA,  80. 
HEIR, 

party  claiming  as,  mast  show  how,  310. 

opposite  party  may  be  charged  as,  withoat  showing  how,  325. 
HUNDREDORS,  284,  286,  Ixxzvi. 
HUSBAND  AND  WIFE,  demise  by,  how  pleaded,  314. 

I. 

IMMATERIAL, 

issue,  99, 130. 

matter,  need  not  be  answered,  217. 
shoald  not  be  traversed,  241. 
will  not  make  pleading  doable,  259. 
INCONSISTENT  PLEAS, 

what  considered  as,  and  what  not,  274. 
INDEBITATUS  ASSUMPSIT,  300,  (»). 
INDUCEMENT, 

matter  of,  243. 

matter  of,  not  to  be  traversed,  ibid* 

necessary,  will  not  render  pleading  doable,  262. 
certainty  of  time  not  requisite  in,  292. 
less  particularity  required  in,  309,  372. 
this  rule  also  obtains  in  the  law  of  criminal  pleading. 
372,  note, 
to  special  traverse.    (Vide  Spicial  Tratbbsb.) 
INQUIRY— writ  of,  105. 
INSENSIBLE,  pleadings  not  to  be,  377. 
INSPECTION,  trial  by,  xli. 
ISSUE, 

definitions  of,  24,  54,  124,  xviii.,  xlviiL,  lii.,  liv. 

in  fact,  25,  54,  239,  xviii. 

in  law,  zvii.,  xviii. 

decides  the  cause,  104. 

ought  to  iSe  material,  99,  130, 135. 

ought  to  be  single,  132, 135. 

certain,  ibid, 
tender  of  54,  230. 

issue  must  be  tendered  upon  a  traverse,  169,  230, 

except  where  traverse  invcdves 
allegation  of  new  matter,  233. 
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ISSUE—eontinued. 

form  of  tendering,. where  to  be  tried  by  a  jury,  230. 

the  reoord,  2^1. 
certificate  witneeees,  232. 
when  well  tendered  must  be  accepted,  236. 

not  well  joined  upon  two  affirmativee,  385. 

or  two  negatives,  386. 
a£&rmatiTe  of,  muet  be  proved,  84. 
substance  of,  must  be  proved,  86, 190. 
nothing  but  the,  to  be  tried  by  jury,  83. 
making  up  the,  72. 
ISSUES, 

collateral,  72. 

several,  251,  258. 

special,  162. 

general.    (See  Giniral  Issui.) 

J. 

JEOFAILS,  STATUTES  OP,  97, 150, 152,  427,  xxxviiL 
JOINDER, 

of  different  causes  of  action,  267,  Izxv. 
in  issue,  57,  236-240. 
in  demurrer,  55,  239. 
JUDGMENT,  104-115. 

non  obstante  veredicto,  97. 

of  nonsuit,  109,  294,  (&). 

interlocutory,  105,  109. 

final,  i&ui. 

will  be  given  on  the  whole  record,  120, 144-146. 

exceptions  to  this  rule,  144, 145. 
entry  of,  111-115. 

prayer  of,  in  conclusion  of  pleadings,  394,  403,  404,  xciL 
arrest  of,  96.    See  Second  Appendix,  note  (7). 

no  costs  allowed  upon,  152. 
where  several  issues,  258,  273. 
where  issue  joined  on  dilatory  plea,  104, 107,  431. 

on  declaration  or  peremptory  plea,  105,  107. 
JUDGMENT  RECOVERED,  plea  of,  442. 
JURISDICTION, 

pleas  to  the,  46,  xxvii. 

commencements  and  conclusions  of,  394. 

of  replications  to  pleas  to  the,  396. 
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JUBY, 

trial  by,  78-101. 

origin  and  history  of,  xxzriii. 

original  oonstitotion  of^  133,  238,  434,  liL 

effect  of^  on  fonna  of  pleading,  134,  238^  43^ 

C1T.|  CT. 

foim  of  tendering  iesae  to  be  tried  by,  54,  230. 
JUSTIFICATION,  pleaa  in,  199. 

L. 

LANGUAGE,  of  pleadings,  zxiiL 
LAW, 

matter  of^  not  trayersable,  191. 

needs  not  be  alleged  in  pleading,  346,  423. 
issue  in,  25,  54,  239,  xriiL 
LETTERS 

patent. 

oyer  not  demandable  of,  59,  (o). 
testamentary,  and  of  administration,  to  be  pleaded  with  profert, 
69.  437. 
LIBEL,  declaration  for,  41. 
LIBERUM  TENEMENTUM, 

plea  of,  when  sufficient,  315. 
form  of  pleading,  ilnd* 
by  what  proof  snstidned,  316. 
need  not  show  commencement  of  title,  317* 
LIMITATIONS, 

plea  of  statute  of,  154. 

replications  to,  ibid, 
LITIS  CONTESTATIO,  H.,  xlvL 
LIVERY  OP  SEISIN. 

conveyance  with,  how  pleaded,  311,  312. 
LOCAL. 

and  transitory  matters,  distinction  between,  288. 

actions,  289. 
action,  when  not  triable  in  England,  ibicU 

M. 

MATERIALITY  OF  ISSUE,  99, 130,  135., 

rules  tending  to  secure,  240-250. 
MATTER, 

of  law.  not  traversable,  191. 

of  law,  needs  not  be  stated,  346. 

mixed  of  law  and  fact,  may  be  traversed,  192. 
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MERCY,  110,  114,  115. 
MISE,  the,  Wi. 
MISNOMER,  302. 

plea  of^  abolished  where,  ibid. 

how  to  be  objected  to,  ilnd. 
MIXED  ACTIONS,  3. 
MODO  £T  FORMA,  1^9. 

N. 

NAMES, 

of  persons,  to  be  specified  in  pleadings,  301. 

omission  of,  when  excusable,  302,  369,  370. 
mistake  in,  how  to  be  taken  advantage  of,  302. 
NB  DISTURBA  PAS,  156,  158. 
NEGATIVE  PREGNANT,  381-383. 
NEGATIVE, 

two  negatives  make  a  bad  issue,  386. 

pleading  in  the,  need  not  conclude  with  a  verification,  436« 
NE  UNQUE  SEISIE  QUE  DOWER,  66. 
NEVER  INDEBTED,  156,  159. 
NEW  ASSIGNMENT,  220-228. 

use  of,  221. 

form  of,  222. 

is  in  the  nature  of  a  replication,  227. 

in  what  actions  permitted,  Und. 

upon  the  common  bar,  223. 

extra  viam,  226l 

several  new  assignments  may  occur  in  same  series  of  pleading,  227. 

degree  of  certainty  required  in,  228. 
NEW  TRIAL,  94,  100. 
NIL  CAPIAT,  judgment  of,  107,  110,  113. 
NIL  DIGIT,  judgment  by,  108,  111,  (d),  114. 
NISI  PRIUS,  80-82,  xxxvii. 
NON  ASSUMPSIT,  157, 160. 
NON  CEPIT,  157,  161. 
NON  DAMNIFICATUS,  plea  of,  360-362. 
NON  DETINET,  157,  159. 
NON  EST  FACTUM,  156, 159. 

to  be  pleaded  by  a  party  to  the  deed,  196. 
not  by  a  stranger,  198. 
NON  PROS.,  judgment  of,  109. 
NONSUIT,  judgment  of,  109,  294,  (6). 
NOT  GUILTY,  157,  159. 
NUL  TIEL  RECORD,  101,  ibid.  (Z),  232. 
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0. 

ONERARI  NON,  xcvi. 

ORAL  PLEADING,  23-25, 126,  xi.,  xii.,  cxiy-cxx. 
ORDER  OF  PLEADING,  430,  zcix. 
ORIGINAL  WRIT,  20,  55,  281,  ii-Tii. 

oyer  of,  50. 

declaration  most  be  conformable  to,  426. 
OYER,  50,  66-72. 

dilatory  plea  not  allowed  after,  433. 


P. 

PAROL  DEMURRER,  zzyiii. 
PARTICULAR  ESTATE, 

commencement  of,  when  to  be  shown  in  pleading,  308,  309,  324. 
PARTICULARITY  IN  PLEADING, 

not  greater  required  than  the  case  will  conyenientlj  admit,  367. 
less  required  as  to  matters  more  within  the  knowledge  of  the  oppo- 
nte  party,  370. 

as  to  matters  of  inducement  or  aggrayation,  372. 
PARTICULARS,  BILL  OF,  in  the  United  States,  czl. 
PAYMENT  OF  MONEY  INTO  COURT,  cxxHxxziii. 
PEDIGREE,  of  heir,  must  be  shown,  when,  310,  325. 
PERFORMANCE, 

plea  of,  334-337. 

where  it  should  be  special,  334. 
where  it  may  be  general,  336,  359-%67. 
PERSON, 

pleas  to  the,  48,  430,  zciy. 

commencement  and  conclusion  of,  395. 
replications  to,  commencement  and  conclusion  of, 
397. 
PLACE, 

certainty  of,  (Vide  Ysnub,)  134,  280,  291. 
material  in  repleyin,  161. 
when  of  the  substance  of  the  issue,  288,  291. 
when  not,  288. 
PLEA, 

definition  of  term,  46,  i.,  zzxii. 
sham,  442,  hypothetical,  czl.  et  seq. 
in  bar,  in  repleyin,  what,  195,  (d). 
dilatory.   '(Vide  Dilatory  Plka.) 
PLEAD,  definition  of  term,  46,  i.,  zzyi.,  zzzii. 
PLEADERS,  24,  28,  ziii-zyii. 
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PLEADING, 

iefinition  of  term,  2. 

system  of,  ibid,  Izi.    In  the  United  States,  ozxxix-clii. 
whence  derived,  xxy.,  Ixxvii. 
when  and  how  formed,  123,  xliv-xlviii. 
objects  of  pecaliar  system  adopted  in  England,  124- 
136. 
oral,  23-25, 126,  xii.  Second  Appendix,  oxir.  on  paper,  27-29. 
manner  of,  in  general,  29-63. 
over,  effSects  of,  as  to  aiding  faults,  147. 
without  traverse,  effect  of,  as  admitting  matter  of  fact,  217. 
several  matters,  statute  as  to,  272. 

extends  to  pleas  in  bar  only,  276. 

279. 
leave  of  court  necessary,  272. 
and  demurring  to  the  same  matter  not  allowed,  279. 
PLEADINGS,  22, 163,  215,  xxv. 

collateral,  72.  ' 

by  way  of  traverse,  239, 153-198.    (Vide  Travsrsx.) 

confession  and  avoidance,  198-215.    (Vide  Gonfbs- 

SION  AND  AVOIDANCX.) 

in  general,  nature  and  properties  of,  62,  63,  215-218. 

must  be  founded  on  matter  collateral,  62,  63. 
must  answer  the  whole  adversely  alleged,  215. 

except  as  to  immaterial  matter,  217. 
or  matter  of  mere  aggravation, 
ibid, 
confess  all  traversable  matters,  not  traversed,  217, 

Ixjd. 
must  not  be  double,  251.    (Vide  Duplicity.) 
must  be  certain  as  to  place,  280,  291.    (Vide  Ybnitb.) 
must  be  certain  as  to  time,  292.    (Vide  Tims.) 

quantity,  296. 
quality,  ibid. 
value,  ibid, 
names  of  persons,  301. 
title,  304.    (Vide  Titlx. 
authority,  329.    (Vide 

AVTHORITT.) 

•  other  matters,  334. 

degree  of  certainty  required,  134,  298-300. 
need  not  state  matters  of  evidence,  342. 

nor  what  the  courli  notice  ex  officio,  346. 
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PLEADINQS— oon<tnu€(2. 

need  not  state  what  should  oome  from  the  other  side,  350. 
nor  circumstances  necessarily  implied,  353. 
nor  what  the  law  presumes,  354. 
nor  matters  tending  to  prolixity,  355. 
general  mode  of  pleading  allowed,  when  allegation  on  other  side 

will  reduce  to  certainty,  359. 
need  not  state  more  than  the  case  conveniently  admits,  367. 
need  not  be  so  particular  as  to  facts  more  in  the  knowledge  of 
opposite  party,  370. 

as  to  matter  of  inducement  or  aggrayation,  372. 
manner  of  allegation  in,  not  altered  by  statute,  when,  373. 
must  not  be  insensible  nor  repugnant,  377. 

but  are  not  vitiated  by  surplusage,  though 
repugnant,  378. 
nor  ambiguous,  ibid. 

but  sufficient  if  certain  to  a  com* 
mon  intent,  380. 
nor  by  way  negative  pregnant,  381. 
in  general  must  not  be  argumentative,  179,  384,  420. 
nor  in  the  alternative,  or  hypothetical,  387. 
must  be  positive,  not  by  way  of  recital,  388. 
must  plead  things  according  to  their  legal  effect*  389, 

311. 
should  adhere  to  known  forms,  392. 
must  have  proper  commencements  and  conclusions, 

393.    (Vide  Comhbncsiibnts  and  Conclusions.) 
bad  in  part,  bad  altogether,  407. 
there  must  be  no  departure  in,  410.    (Vide  Dbpaktubx.) 
surplusage  in,  to  be  avoided,  422. 
affirmative,  which  do  not  conclude  to  the  country,  should 

conclude  with  a  verification,  233,  433. 
should  make  profert,  436.    (Vide  PaonRT.) 
should  be  properly  entitled,  441. 
ought  to  be  true,  ibid, 

will  be  construed  most  strongly  against  the  pleader,  378. 
amendment  of,  when  alid  how  permitted,  75. 
redundant  matter  in,  may  be  struck  out  on  motion,  424. 
PLEAS, 

division  of,  46,  zzvii. 
order  of,  430,  xciz. 

only  one  of  each  degree  permitted,  431. 
dilatory  pleas  must  be  pleaded  at  preliminaiy  stage  of  suit,  433. 


INDKX  Clxix 

PhRAS— continued. 

several,  253,  257,  269-277. 

in  estoppel,  219.    (Vide  Estoppsl.) 

amountmg  to  general  issue,  should  be  so  pleaded,  418. 
POSSESSION, 

title  of,  when  to  be  alleged  in  pleading,  317,  323. 
when  applicable,  318,  323. 
POSTEA,  87, 114. 

PRECEDENTS,  established,  to  be  followed  in  pleading,  392. 
PRECLUDI  NON,  398. 

PRESCRIPTIVE  RIGHT,— form  of  plea  of,  305. 
PROCESS,  writs  of,  14,  21,  32. 
PRODUCTION  OF  SUIT,  428. 
PROFERT,  66,  69,  436.  ov-ovii. 

when  not  necessary  to  make,  437,  438,  439. 

of  collateral  instrument,  when  necessary,  367. 
PROLIXITY, 

rules  to  prevent,  410-425. 

general  pleading,  when  allowed,  to  avoid,  336,  355. 
PROMISE, 

express  or  implied,  18,  300,  (s), 

to  answer  the  debt  of  another,  needs  not  to  be  shown  to  be  in 
writing,  374. 
PROTESTATION,— abolished,  218,  (n),  265,  (g). 
PROVISO, 

how  pleaded,  443. 

office  of  in  a  statute,  443,  note. 
PUIS  DARREIGN  CONTINUANCE,— plea,  63-66. 

Q. 

QUALITY,— to  be  specified  in  pleading,  296. 
QUANTITY, 

to  be  specified  in  pleading,  ibid. 
QUARE  CLAUSUM  FREGIT,— declaration  in,  39. 
QUARE  IMPEDIT, 

verdict  cannot  be  for  more  than  laid,  300. 

where  it  lies,  11,  writ  of,  ibid» 

declaration  in,  31. 

general  issue  in,  156, 158. 
QUE  ESTATE,  305,  324. 

QUOD  BREVE  CASSETUR,  judgment  of,  107,  109. 
QUOD  CUM,  388. 
QUOD  RECUPERET,— judgment  of,  105, 109. 
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REAL  ACTIONS,  3,  9,  29^1. 

damages  not  to  be  laid  in,  428. 
REBUTTER,  59. 

RECITAL,— pleadings  not  to  be  bj  way  o^  388. 
RECORD,  25,  27,  81,  111,  xiiii-zziL 

trial  by,  101. 

form  of  tendering  issue  to  be  tried  by,  231. 

court  examines  the  whole,  before  giving  judgment^  120, 144 

matter  of,  must  be  separately  traversed,  164,  265. 
RECORDER,  ziz. 
REGISTER  OP  WRITS,  7. 
REJOINDER,  59. 
REPLEADER,  98, 130. 
REPLEVIN,  19,  xoii.    In  the  United  States,  ex-cxiii 

where  it  lies,  ibid, 

names  of  pleadings  in,  195,  (d). 

deolaration  in,  43,  oxii-iii. 

place  material  in,  161. 

general  issue  in,  157,  161. 

plea  in  bar  in,  195,  (<2).  , 

avowry,  ibid,    (Vide  Avowrt.) 

cognizance,  ibid,    (Vide  Cognizancb.) 

title  of  possession  not  sufficient  in,  321. 

not  within  the  statute  of  pleading  several  matters,  275. 
REPLICATION,  59. 

commencements  and  conclusions  of,  396-400.    (Vide  Coick«KG»> 
HINTS  and  Conclusions.) 

form  of  narr.  in  the  debet  and  detinei  in,  cxiii. 
REPUGNANCY  IN  PLEADING,  377. 
RESPONDEAT  OUSTER,-judgment  of,  105,  431. 
RETURN-DAY,— what,  21. 

S. 

SEVERAL  COUNTS,  266-269. 

must  be  founded  on  different  causes  of  action,  277. 
mode  of  pleading  to,  270. 
SEVERAL  ISSUES,  251-558. 
SEVERAL  PLEAS, 

to  several  matters  of  complaint,  256,  270. 
same  matter,  271. 

how  to  be  pleaded,  277. 

must  be  with  leave  of  the 
court,  272,  277. 
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SEVERAL  FLEAS-'Continued. 

when  permitted,  273. 

not  several  dilatory  pleas*  276. 
SEVERAL  PLEAS, — plea  and  demurrer  to  same  matter,  not  allowed, 

278. 
SEVERANCE  IN  PLEADING,  257. 
SHAM  PLEADING,  442. 
SIGNING, 

judgment,  111. 
pleas,  29. 
SIMILITER,  57,  237. 

may  be  struck  out  if  improperly  added,  74,  238. 
origin  and  meaning  of,  ibid. 
SINGLENESS  OF  ISSUE,  130-132,  251. 
SLANDER, — ^in  declaration  for,  the  words  must  be  set  out,  391. 
SON  ASSAULT  DEMESNE,  plea  of,  163. 
SPECIAL  CASE,  92— by  consent  before  trial,  93,  (u). 
SPECIAL  ISSUES,  162. 
SPECIAL  PLEADERS,  29. 
SPECIAL  PLEADING,  162,  (a),  Ixi. 
SPECIAL  PLEAS,  ibid.    (See  Tboyeb.) 
SPECIAL  TRAVERSE,  165-189,  386,  Ivii-lxx. 
examples  of,  165,  170-173. 
essential  parts  of,  169. 
use  of,  175,  386. 
inducement  of,  169. 

sometimes  contains  new  affirmatiTe  matter,  172. 
sometimes  not,  ibid. 

should  of  itself  amount  to  an  answer  to  last  plead- 
ing, 183. 
must  not  consist  of  a  direct  denial,  184. 
must  not  be  in  the  nature  of  a  confession  and 

avoidance,  185. 
is  not  to  be  traversed,  186. 
nor  answered  by  pleading  in  confession  and  avoid- 
ance, 188. 
except  when  matter  traversed  under  the  absque 
hoc  is  immaterial,  ibid, 
if  faulty  the  whole  pleading  may  be  demurred  to, 
189. 
absque  hoc,  169,  178. 
conclusion,  169,  181. 

unusual,  when  inducement  contains  no  new  matter,  181. 
disadvantages  of,  182,  183. 


SPECIAL  TRAVERSE— tson/tmud. 

mode  of  pleading,  in  answer  to,  1S9. 
demoirer  to,  188,  1S9. 
STATUTE, 

where  it  makes  no  alteration  in  form  of  pleading  313,  373. 
public,  need  not  be  stated  in  pleading,  347. 

sfaoold  be  referred  to  in  pleading,  when,  and  how,  348. 
priTate  most  be  stated  in  pleading,  347. 
ofwills,313.375. 
of  fraads,  374,  313. 
of  jeofails  and  amendments,  97, 150,  152,  427,  xxzriiL 

objections  of  Ibrm  only,  cpred  bj, 

97,152. 
core  disoontinoanees,  216,  (<f). 
omission  of  time,  295. 
STATUTES  OF  JEOFAILS, 

why  ao  called,  97  and  note. 
STATUTE  OF  LIMITATIONS, 
plea  o(  154. 

replication  thereto,  Und, 
SUIT,  prodaetion  of;  428. 
SURPLUSAGE, 

to  be  aroided,  422. 
not  ground  for  demurrer,  424. 
will  not  ritiate  pleading  though  repugnant,  378. 
maj  be  struck  out  on  motion,  424. 
SURREBUTTER,  52. 
SURREJOINDER,  Md. 
SUSPENSION, 
plea  in,  47. 

commencement  and  condusion  of,  394. 

of  replications  to,  397. 

T. 

TENDER,  plea  of,  cannot  be  pleaded  with  general  issue,  275. 
TENDER  OF  ISSUE,  54,  230-240. 
TERM,  21,  entitling  pleadings  of,  xzyi. 
TIME, 

eertaintj  of^  in  pleading,  292-295. 

in  what  actions  required  to  be  laid,  295. 

required  to  be  laid  as  to  traversable  facts  only,  292. 

in  general  need  not  be  proved  as  laid,  ibid. 

but  should  be  laid  under  a  videlicet,  293. 

should  not  be  impossible  or  repugnant,  ibid. 


INDEX  clzxiii 

riME  —coaHnued. 

when  material,  ibid. 

Btatement  of,  in  pleadings  after  declaration,  295. 
omission  of,  aided  by  statutes  of  jeofails,  ibid. 
TITLE, 

to  be  alleged  in  pleading,  304->329. 

form  of  allegation  of,  in  general,  305. 

as  to  prescriptive  rights,  ibid, 
rules,  relating  to  allegation  of  titie  in 

general,  306-314. 
commencement  of  fee  simple  need  not 

be  shown,  306. 
unless  previous  seisin  alleged  in  ano- 
ther, 307. 
commencement   of   particular    estates 

must  be  shown,  308. 
unless  alleged  by  way  of  inducement, 

309,  324. 
party  claiming  by  descent  must  show 

how  he  is  heir,  310. 
by  conveyance,  &c.,  must  show  its 
nature,  310. 
according  to  its  legal  effect,  311. 
in  writing,  when,  312. 
of  general  freehold,  314,  317. 

form  of  allegation  of,  315. 
when  sufficient,  316. 
by  what  proof  sustiuned,  ibid. 
gives  sufficient  color,  ibid. 
commencement  of,  need  not  be  shown,  317. 
of  possession,  317-322. 

form  of  alleging,  as  to  goods  and  chattels,  317. 
corporeal  hereditaments,  ibid. 
incorporeal  hereditaments,  318. 
when  applicable,  t&td.,  323. 
when  sufficient,  319. 

against  a  wrongdoer,  ibid. 

except  in  replevin,  321. 
in  adverse  party,  322-326. 

how  to  be  shown,  322. 

of  possession  when  sufficient,  323. 

commencement  of  particular  estate  need  not  be 

shown,  324. 
by  que  estate,  ibid. 
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Olzxiv  INDEX. 

TITLE— continued. 

in  advene  party,  by  descent,  325. 

must  in  general  be  proved  as  laid,  326. 

need  not  be  shown  when  opposite  party  estopped,  327. 

need  not  be  set  forth  in  avowries  for  rent,  &o.,  328. 

matter  of,  mast  be  separately  traversed,  164,  265. 

of  court,  441. 

term,  UncU  zzvi. 
in  the  declaration,  cxxziv-ozxzv. 
TRANSITORY  and  LOCAL  matters,  distinction  between,  288,  IzzzviL 

actions,  289. 
TRAVERSE,  52, 153,  xxxi. 
different  kinds  of,  153. 

common  form  of,  153. 

when  affirmative,  154. 
negative,  ibid, 
general  issue,  155-162.    (Vide  Gkkeral  Issux.) 
de  injuria,  162,  191,  264.    (Vide  Ds  Injuria.) 
special,  165-189,  386.    (Vide  Spxgial  Tbaysrsi.) 
upon  a  traverse,  not  allowed,  186. 

except  where  first  traverse  insufficient,  187. 
denies  allegation  modo  et  forma,  189. 
puts  the  opposite  party  on  proof  of  substance  of  his  allegation, 

190. 
must  not  be  taken  on  matter  of  law,  191. 
may  upon  allegation  mixed  of  law  and  fact,  192. 
must  not  be  taken  on  matter  not  alleged,  193. 

unless  necessarily  implied,  195. 
should  tender  issue,  230-336. 

except  where  new  matter  is  introduced,  233- 
236. 
must  not  be  taken  on  a  point  immaterial,  241,  425. 
but  may,  on  any  material  allegation,  243. 
must  not  be  too  large,  244. 

by  involving   immaterial   circumstances, 

245. 
by  being  in  the  conjunctive,  instead  of  the 

disjunctive,  246. 
but  generally,  party,  may  traverse  title  as 
laid,  247. 
must  not  be  too  narrow,  244,  249. 

may  sometimes  put  several  facts  in  issue,  without  duplicity,  263. 
of  deed,  by  parties,  how,  196. 
strangers,  198,  contradictory,  cxxxi. 


INDEX.  clxXY 

TRESPASS, 

where  it  lies,  16. 

declaration  in,  38,  39. 

general  issue  in,  157,  159. 

oonclusion  of  replication  in,  399. 
TRESPASS  UPON  THE  CASE, 

where  it  lies,  17. 

declaration  in,  40,  41. 

general  issue  in,  157,  160. 

conolosion  of  replication  in,  399. 
TRIAL, 

origin  of  word,  xxxvL 

different  modes  of,  76,  101-103,  127,  xxxviii.,  zliy. 
effect  of,  on  system  of  pleading,  127. 

by  jury,  78-101,  230,  237,  238,  xxxviii-xl. 

original  constitution  of,  133,  280-284,  Hi.,  eiT. 

by  the  grand  assize,  77,  («),  xli. 

by  the  record,  101,  231,  339. 

by  certificate,  102,  232. 

by  witnesses,  103,  232. 

by  inspection,  77,  (»),  xli. 

by  wager  of  law,  ibidt 

by  wager  of  battle,  ibid, 

at  nisi  prius,  81,  xxxvii. 

new,  94. 
TROVER,  18,  19,  40. 

special  pleas  in,  cxxxv-cxxxix. 
TRUTH  OP  PLEADINGS,  441. 

V. 

VALUE. 

to  be  specified  in  pleading,  296. 

need  not  in  general  be  strictly  proved  as  laid,  300. 

verdict  not  to  be  for  Ifirger  than  laid,  ibid, 
VARIANCE,  85,  190,  cxxiv-cxxviu 

recent  English  statute  as  to,  cxxv. 
VENIRE  FACIAS,  79, 133,  238,  (g),  283,  xxxvu. 

de  novo,  96. 
VENUE. 

different  significations  of  the  term,  280,  283. 

in  the  action,  281. 

ancient  effect  of,  as  to  venire,  Ixxxvi.,  Ixxxvii. 

changes  introduced  by  16  &  17  Car.  II.  c.  8, 4  Ann.  c.  16, 284,  285. 

by  Reg.  Gon.  of  Uil.  T.  4  WiL  IV.  287. 
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YENV^—continuecL 

when  to  be  truly  laid,  ibid, 

change  of,  290,  Ixzxyiii. 
VERDICT,  83,  87. 

special,  91. 

aids  faults  in  pleading,  when,  147,  148. 

cannot  be  for  a  larger  quantity  or  value  than  alleged,  300. 
VERIFICATION,  199,  233,  433-436. 

different  forms  of,  232,  233,  434. 

none  necessary  to  a  negative  pleading,  436. 
VIDELICET,  293,  294,  300. 


WAGER, 

of  law,  77,  (#),  xli. 

of  battle,  ibid. 
WILLS,  statute  of,  313,  375. 
WITNESSES,  trial  by,  77,  103. 
WRIT, 

of  error.     (Vide  Error.) 
right,  xli. 
WRITS, 

original,  5. 

origin  of,  ii-vii. 
register  of,  7. 
of  process,  21,  22. 
WRONGDOER,  title  of  possession  sufficient  against,  319. 


Y. 


JTEAR  BOOKS,  129,  xliv. 


THE  WH. 


